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In the District Court of the United States of Amer-

ica, in and for the District of Nevada

In Equity No. C-125

United States of America,

Plaintiff,

vs.

Walker River Irrigation District, a corporation, John

A. Beemer, Antelope Valley Land & Cattle Com-

pany, a corporation, Arthur Pitts, Willie Pitts,

H. F. Powell, Mrs. Elizabeth Chichester, B. H.

Chichester, James Powell, Mrs. Eliza McKay,
Mrs. Sarah Carney, Virgil Connell, Hunnewill

Land & Livestock Company, a corporation,

James McKay, Frank Simpson, Truckee River

General Electric Company, a corporation, H. W.
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Settlemeyer, A. Settlemeyer, F. Schacht,

Thomas Berry, Joe Allard, Sam Fales, Henry

Rube, Eddie Rube, Joe Sorerine, A. Dellamon-

ica, Modesto Dellamonica, Frank Yparraguirre,

Mrs. Minnie Pimental, Mono Land & Livestock

Company, a corporation, C. C. Loose, Mrs.

Annie B. Philatro, Fred Fredericks, G. B. Day,

Mrs. H. P. Day Estate, Pljrmouth Land & Live-

stock Company, a corporation, Leland Day, C.

M. Kirkwood, A. S. Bryant, Lorene Wedertz,

A. W. Brandon, Mrs. M. V. Sinnamon, C. F.

Day, Frank W. Chichester, David McKay, Mrs.

Bertrans Salles, Mrs. Olive Stewart, Louise

Scanivino Estate, Joseph Scanivino, R. C.

Terry, Fred Dunn, Frank Yparraguirre, Hen-

ry Baker, R. S. Brooks, D. J. Butler, A. Jensen,

Patrick J. Conway, Battista Cremetti, A.

Charlebois, Louis Saroni, Modesto Dellamonica,

Maria Dellamonica, Rosie Dellamonica, Katie

Dellamonica, Ulisee Dellamonica, Compston &
Hacquet, A. H. Barlow, Clara Masterson, Har-

riet Estes, Hunnewill Land & Livestock Com-

pany, a corporation, J. M. Feeney, Mrs. Aman-
da Fenili, John F. Fredericks, Fox Ditch Com-

pany, a corporation, C. W. Gallagher, J. E. Gal-

lagher, J. B. Gallagher, T. F. Gallagher, J. C.

Gallagher, Ed. Homleben, A. Scossa, A. Sciar-

ini, Wm, Schacht, C. W. Hyatt, Flora Nicholas,

F. H. Knemeyer, H. H. Steck, F. Robinson,

Carlo Scatina, Charles Altman, Pursel Estate,

H. C. Guild, Kate Smith Gage, John B. Gal-

lagher, W. F. Freeman, Joe Faber, Andy John-
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son, Mary Gallagher, Perazzo Brothers, P. J.

Conway, Edward Frederick Wade, Esther Sara

Wade, Katherine I. Gallagher, Peter Gallagher,

Paul H. Gallagher, John Gallagher, Fred Lam-

mon, J. G. Gibbons, A. W. Gander, M. J.

Green, Ira Fallon, Greenwood Ditch Company,

a corporation; G. Scatina, W. A. Pursel,

George Freidhoff, Frank J. Mathews, Joseph

Mathews, W. H. Spragg Estate, J. E. Gal-

lagher, H. C. Kenna, C. A. Barrett, George F.

Batchelder, Frank Hanson, Henry Hanson,

Edward Knemeyer, John Shehady, P. Domein-

ci, Joe Scurrine, Elmer Hanson, G. F. Allum,

Mrs. Adeline Hillburn, Peter Henricks, Charles

B. Johnson, Menesin & Tonetti, Matie F. Frem-

mel, G. B. Logan, Antone Manha, J. Arouse,

Annetta D. Lewis, [4] Peter Heitman, H. S.

Morgan, James H. Wichman, John H. Wich-

man, Mickey Ditch Company, a corporation, T.

F. Fitzpatrick, George Osborne, Mrs. Emma
Osborne, H. A. Lancaster, J. M. Lancaster,

William Scossa, Joe Scirenia, Frank Luca,

Mrs. Melarkey, Pete Dominico, John Perazzo,

William Scatena, Louise McGowan, Ray Mc-

Gown, E. Aeschelman, A. B. Silia, Carlo Bar-

bogetata, Maronchi Brothers, Mabel Plummer,
George Plummer, Ray McYicar, Neil McVicar,

Chas. C. Perry, George W. Freidhoff, Daniel

Wilton Pursel, Henry Arthur, Ira Fallon, N.

F. Bertrand, Mrs. Sarah Jane Rawlins, Wil-

liam M. Penrose, Mrs. Nellie Neilson, Re3nriold

J. Penrose, Mrs. Mary E. Young, Ambro Ro-
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sachi, Thos. Ross, Frank Robinson, W. F.

Reading, G. M. Reading, George H. Fulstone,

W. H. Roach, Cecil Biirkham, Peter Savani,

A. Griilli, Frank W. Simpson, Fred Fulstone,

Joe Fulstone, Arthur Maionchi, Melio Maion-

chi, L. D. Santini, Lizzie Heronymous, J. C.

Snyder, John Snyder, Gus Williams, Henry

A. Williams, Florence Williams, Mamie C.

Williams, Dora Williams, Spragg & Woodcock

Ditch Company, a corporation, C. C. Perry,

M. F. Bertrand, Mrs. A. F. McLeod, C. A. Mc-

Leod, J. B. Gallagher, Mrs. G. W. Webster,

S. McCroskey, Lettie Shelton, F. S. Cox, G.

F. Willis, G. L. Nicholas, John Lamfersweiler,

M. Dellamonica, George Welsh, L. Simmons,

W. F. Cambrell, Frank Boward, John Snyder,

C. E. Kingsley, H. M. Hanson, J. N. Welsh, J.

G. McGowan, Isaac A. Strosnider, F. O. Stick-

ney, Alice L. Martin, Antone Gamagni, The

Plymouth Company, a corporation, Nellie J.

Whiteacre, Bertha Ann Johnson, G. W. Wil-

son, J. Q. Wilson, W. R. McGowan, J. W. Wil-

son, J. G. McGowan, Mrs. Louise McGowan,
Emilio Aiazzi, Hester West, Sophia E. Lynch,

John McVicar, F. B. Mann, Margaret Schooley,

James T. McKay, John F. Yparraguirre, Frank

Yparraguirre, Joseph Yparraguirre, George

Parker and John Doe, Richard Roe, Simeon

Poe, Jane Doe and Sarah Roe, whose true

names are to the plaintiff unknown.

Defendants.
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AMENDED BILL OF COMPLAINT

Comes Now the United States of America, plain-

tiff, by and through George Springmeyer, United

States Attorney in and for the District of Nevada,

and by leave of Court files this Amended Bill of

Complaint in Equity, and complains of the defend-

ants named above, and alleges as follows : [5]

I.

That the jurisdiction of this court over this suit

depends upon the fact that the United States of

America is a party hereto, and that a part of the

subject matter hereof is within the State and Dis-

trict of Nevada. The suit is brought on behalf of

the plaintiff by direction and authority of the At-

torney General of the United States by request

of the Secretary of the Interior. That some of the

defendants, named above, as plaintiff is informed

and believes, are citizens and residents of the State

and District of Nevada; that others of the defend-

ants are citizens and residents of the State and

Northern District of California; and that the resi-

dence and citizenship of others of the defendants

are unknown to the plaintiff.

II.

That on November 29, 1859, and for a long time

prior thereto the plaintiff was and ever since has

been, and still and now is the owner of about 86,400

acres of land in the State and District of Nevada,

which then formed and now form the Walker River

Indian Reservation. That on said November 29,
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1859, said lands were largely arid in character

and incapable of producing crops without artificial

irrigation, but a large part of said lands was then

and now is susceptible of being reclaimed and made

valuable agricultural land by artificial irrigation.

That in said year 1859 a portion of said lands were

irrigated and produced crops; that said irrigated

lands thereafter gradually were increased in area

by the reasonable efforts of plaintiff in building

canals and ditches and growing crops thereon, and

that now about two thousand acres have been re-

claimed and are producing large and valuable agri-

cultural crops of hay, grain, pasturage and garden

truck. [6]

III.

That on or about or before the 29th day of No-

vember, 1859, plaintiff having for a long time prior

thereto recognized the fact that certain Pahute and

other Indians were and they and their ancestors for

many years had been residing upon and using cer-

tain lands in the State of Nevada aromid and near

the Walker River and Walker Lake, which lands

are those mentioned in the second paragraph here-

of, and plaintiff then being desirous of protecting

said Indians and their descendants in their lands,

homes, fields, pastures, fishing, waters and in their

use thereof, and in affording to them opportunity

to acquire the art of husbandry and other arts of

civilization, and to become civilized, did reserve

said lands with the appurtenances, from any and

all forms of entry or sale, and did reserve and set

aside the same for the sole use of said Indians,
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and for their benefit and civilization. That on to

wit: the 23rd day of March, 1874, the said lands

having been previously surveyed, were by order

of the President of the United States of America,

for the purpose aforesaid, withdrawn from sale

or other disposition and set apart for the Pahute

and other Indians, aforesaid.

That said Walker River rims through a large

part of said lands and a large part thereof, to wit

:

about 11,000 acres, are susceptible of irrigation

from and by use of the waters of the said Walker

River and all its branches and tributaries includ-

ing the East Walker River and the West Walker

River; and for the successful and proper irriga-

tion of and for domestic and other uses on the

said land, there is now required and ever since the

year 1859 there has been required, 150 cubic feet

per second of time of the said waters. [7]

That ever since the said 29th day of November,

1859, and prior thereto, the said Indians and their

descendants had lived and they now live upon said

reservatoin; and the same has been used and now
is being used by the United States as an Indian

Reservation and for the uses and purposes afore-

said. The plaintiff does now and for many years

last past has maintained an extensive agency, and
an Indian School upon said reservation, and has

encouraged and does encourage the Indians be-

longing to said reservation, who now number about

520 persons, to farm said lands, and many acres

thereof, to wit: approximately two thousand have
been for many years last past to wit, since about
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the year 1859, and still and now are being irrigated

and farmed by them and used for the purpose of

producing extensive crops of hay, grain, pasture

and vegetables.

IV.

The United States by setting aside said lands

for said purposes and by creating said Walker

River Indian Reservation, and by virtue of the

matters and things aforesaid, did, on to wit: the

29th day of November, 1859, reserve from further

appropriation and did reserve, set aside and ap-

propriate for its own use, in, on and about said

Indian reservation, and on the lands thereof from

and of the waters of the said Walker River and its

tributaries, 150 cubic feet of water per second

of time.

That plaintiff is the owner of and by and through

said Pahute and other Indians is in the possession

and occupation of the said lands and said Walker

Indian Reservation. That plaintiff is now the

owner of and by and through said Pahute and other

Indians aforesaid, ever since the year 1859 has been

the owner and appropriator of and entitled to the

use and benefit of a vested water right to [8] 150

cubic feet per second of time of the waters of said

Walker River, East Walker River, West Walker
River and all the tributaries of said rivers; and

that as Plaintiff is informed and believes, and there-

fore alleges, in said year 1859 plaintiff appropriat-

ed and reserved from further appropriation, as

aforesaid, and ever since said year of 1859 plain-

tiff by and through the said Pahute and other In-
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dians has required and has been and still and now

is using and utilizing said 150 cubic feet per second

of time of said waters for the necessary and bene-

ficial irrigation and reclamation of portions of said

lands on said Walker River Indian Reservation.

That the climate where said lands are situated

is dry and arid, and that it is necessary to irrigate

said lands in order to produce or raise crops there-

on ; that without irrigation and naturally, said lands

will not produce agricultural or grazing crops, and

are of little or no value, but that with proper ir-

rigation, said lands will produce and for many years

last past have produced large crops of hay, grain,

pasture and vegetables. That there is no other

source of supply of water for the irrigation of

said lands described above than the so-called Walker

River, East Walker River, West Walker River

and the tributaries thereof, the waters of which

have been used and utilized as aforesaid for the

purpose of raising the said crops upon said lands;

that in the building of necessary irrigation works

including canals, ditches and laterals, and in clear-

ing said lands for irrigation, and in seeding them

to crops plaintiff has expended large sums of

money, to wit: $175,000.00, and that if said plain-

tiff is deprived of the use of said waters upon said

lands, the said lands will again become barren and
of little or no value, and said irrigation works,

canals, ditches and laterals [9] will likewise be and
become almost valueless.
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V.

That defendants, and each of them without right,

and wrongfully and unlawfully, are using and util-

izing the said waters of said Walker River, East

Walker River, West Walker River and the tribu-

taries thereof in the irrigation of lands owned or

possessed by them, and in so utilizing said waters

are obstructing, impeding, and preventing them

from flowing down their natural channels to said

Walker River Indian Reservation and are prevent-

ing and hindering the plaintiff and the said Pahute

and other Indians aforesaid from using and utiliz-

ing said waters upon said lands on said Walker

River Indian Reservation. The Plaintiff is informed

and believes and therefore upon such information

and belief alleges the fact to be that the defendants

and each of them are threatening to use and utilize

all said waters upon lands owned and possessed

by them, and are threatening to prevent plaintiff

and the said Pahute and other Indians from using

or utilizing any of said waters upon their said lands

in said Walker River Indian Reservation. That

the said defendants' said threatened use of said

waters is without right, and wrongful and unlawful.

That in the event the said defendants or any of

them prevent the said waters from flowing to said

Walker River Indian Reservation, plaintiff and the

said Pahute and other Indians will have no water

whatever to supply the needs and requirements of

said Pahute and other Indians in the necessary,

economical and beneficial irrigation of the said

lands on said Walker River Indian Reservation,
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and that as a result this plaintiff will sustain great,

immediate and irreparable loss, damage and in-

jury to its said lands, and that it will be unable to

raise or produce crops of hay, [10] grain, pasture

or vegetables upon said lands. That the said de-

fendants threaten, and each of them threatens, and

this plaintiff is informed and believes, and therefore

upon such information and belief alleges the fact

to be that the said defendants and each of them

will, imless restrained and enjoined by order of

this Court from so doing, construct dams, levees,

headgates and ditches in said Walker River, East

Walker River, West Walker River and the tribu-

taries thereof, and thereby prevent the waters

thereof from flowing naturally to the said lands

of plaintiff on said Walker River Indian Reserva-

tion, thus preventing said Pahute and other Indians

from using and utilizing said waters which are

necessary and essential as aforesaid for the proper

and beneficial irrigation of the said lands on said

Walker River Indian Reservation; all of which

will be to the great, immediate and irreparable loss,

damage and injury of this plaintiff, in that it will

be deprived of, and will be unable to raise and

produce crops of hay, grain, pasture or vegetables,

which it has raised and produced upon said lands

for many years last past.

VI.

That the rights of the said defendants and each

of them to the use of said waters of said Walker
River, East Walker River, West Walker River and
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the tributaries thereof are conflicting with and ad-

verse to the rights of plaintiff as hereinabove set

forth, and are conflicting and adverse to the rights

of each other and the rights claimed by said defend-

ants, and each of them, if exercised would, and when

exercised do, diminish the volume of said waters

in said Walker River, East Walker River, West

Walker River and the tributaries thereof, so as

to deprive the plaintiff of the amount of water to

which it is entitled as a [11] vested priority. That

in particular during the remainder of the irriga-

tion season of 1926, if the defendants or any of

them should use or utilize the waters to which they

and each of them claim they are entitled, as plaintiff

is informed and believes, and therefore alleges the

fact to be, the plaintiff and the said Pahute and

other Indians would suffer and sustain a total loss

of all remaining crops which could be grown on

said lands during the remainder of the season of

1926 if the waters to which plaintiff is entitled are

allowed to flow upon said lands, to plaintiff's great,

immediate and irreparable loss and damage.

That until the rights of the various claimants,

parties hereto, including the plaintiff, to the use of

the waters flowing in said Walker River, East

Walker River, West Walker River and the tribu-

taries thereof in the States of California and Ne-

vada have been settled, and the extent, nature, or-

der and time of each right to divert said waters

from said River and its tributaries have been judi-

cially determined, plaintiff cannot properly protect

its rights in and to the said waters, and to protect
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said rights other than as herein sought, if they could

be so protected, would necessitate a multiplicity

of suits.

The plaintiff recognizes as effective and binding

the water rights and ditch rights on and along the

Walker River and its tributaries in Nevada and

in California, which were determined and adjudi-

cated by the final decree of this court in the cause

entitled ''Pacific Livestock Company, a corporation,

Complainant, vs. T. B. Rickey, et al. Defendants,"

In Elquity No. 731, such recognition, however, be-

ing binding upon the plaintiff herein, the United

States of America, only to the extent that in assert-

ing its own claims as hereinbefore alleged, it will

not disturb or [12] interfere with the relative

rights as among themselves, of the parties to that

decree, or their heirs, successors, administrators or

assigns, who are parties to this suit, that is to say,

the parties to said suit In Equity No. 731 shall have

the priorities and rights adjudicated to them by the

decree in said suit In Equity No. 731, except that

the priorities and water rights of the plaintiff, the

United States of America, as they may be fixed

and determined by the Court, shall take their places

in the order of priorities so that the parties to the

decree in said suit in Equity No. 731, their heirs,

successors, administrators or assigns, who are

parties to this proceeding, and whose rights are

subsequent to the rights of the United States as

they may be fixed and detei-mined by the Court

herein, shall be subordinate to the rights of the

United States. The plaintiff in asserting its own
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claims by this Bill of Complaint does not disturb

or interfere with the relative rights as among them-

selves, of the parties to said decree In Equity No.

731 or their heirs, successors, administrators or

assigns who are parties to this suit.

Wherefore, plaintiff prays judgment against the

defendants and each of them as follows

:

1. That a temporary restraining order forth-

with issue restraining defendants and each of them,

and their and each of their agents, servants, em-

ployes and lessees, and any and all other persons

whomsoever from individually or through others

damming, building levees, head-gates or ditches, ob-

structing, hindering, preventing or in any manner

interfering with the natural flow of 150 cubic feet

of water per second of time, in, down, along and

upon the natural channels of the Walker River,

East Walker River, West Walker River and the

tributaries thereof, to and upon [13] the Walker

River Indian Reservation in the State and District

of Nevada.

2. That not later than ten days after the grant-

ing of a temporary restraining order a hearing be

had and a preliminary injunction be granted to

plaintiff restraining defendants and each of them,

and their and each of their agents, servants, em-

ployes and lessees, and any and all other persons

whomsoever from individually or through others

damming, building levees, head-gates or ditches, ob-

structing, hindering, preventing or in any manner
interfering with the natural flow of 150 cubic feet

of water per second in, down, along and upon tlie
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natural channels of Walker River, East Walker

River, West Walker River and tlie tributaries

thereof to and upon the Walker River Indian Res-

ervation in the State and District of Nevada.

3. That upon the trial hereof, a permanent in-

junction issue restraining defendants and each of

them, and their and each of their agents, servants,

employees and lessees, and any and all other per-

sons whomsoever from individually or through

others; damming, building levees, head-gates or

ditches, obstructing, hindering, preventing or in

any manner interfering with the natural flow of

150 cubic feet of water per second, in, down, along

and upon the natural channels of Walker River,

East Walker River, West Walker River and the

tributaries thereof, to and upon the Walker River

Indian Reservation in the State and District of

Nevada.

4. That the Court order and adjudge that plain-

tiff has a first and prior vested right to 150 cubic

feet per second of time of the waters of said Walker

River, East Walker River, West Walker River and
the tributaries thereof, and that the Court decree

to plaintiff the water rights hereinabove set forth

and claimed by and for plaintiff, and [14] quiet

its title therein and thereto, and enjoin said defend-

ants and each of them from interfering therewith,

and provide such other means, including the ap-

pointment of a Water Master and necessary assist-

ants for the carrying out of its decree herein, as

may be proper.
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5. That the Court by its decree determine the

relative rights of the parties hereto in and to the

waters of the said river and its tributaries in Ne-

vada and California, both natural flow and flood

waters, to the end that it may be known how much

of said waters may be diverted from said river by

the parties hereto and for what purposes, where,

by what means of diversion, and with what pri-

ority.

6. That the writ of subpoena issue to each and

all of the said defendants, and that they be re-

quired to answer this Amended Bill of Complaint,

and set up fully their claims to the waters of said

river and its tributaries.

7. That plaintiff have its costs herein expended,

and such other, further or different relief as may
be meet and proper in the premises. [15]

[Signed] GEORGE SPRINGMEYER
United States Attorney,

For Plaintiff.

Of Counsel:

[Signed] ETHELBERT WARD,
Special Assistant to the

Attorney General.

United States of America

District of Nevada—ss.

George Springmeyer, being first duly sworn de-

poses and says

:

That he is the United States Attorney for the

District of Nevada, and as such makes this verifi-

cation for and on behalf of plaintiff. That he has
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read the above and foregoing Amended Bill of

Complaint and knows the contents thereof; that

the same is true of his own knowledge except as

to the matters therein stated on information or be-

lief, and as to them, he believes it to be true.

[Signed] GEORGE SPRINGMEYER

Subscribed and sworn to before me ths 19th day

of March, 1926.

[Seal]

[Signed] ANNA M. WARREN
United States Commissioner.

[Endorsed] : Filed March 19, 1926. [16]

[Title of District Court and Cause.]

PLAINTIFF'S FURTHER PARTICULARS.

Now comes the plaintiff and furnishes the follow-

ing further particulars under equity rule 20 in

response to the motions and demands of the defend-

ants and the order of the court made herein on the

23rd day of August, 1926.

I.

The Reservation known as the Walker River In-

dian Reservation was instituted on the 29th day

of November, 1859 and the lands embraced therein

were withdrawn from settlement and sale by the

act of the Department of the Interior, acting by

the Commissioner of Indian Affairs contained in an

official communication from him of that date, to the
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Commissioner of the General Land Office of which

<the following is a copy:

Department of the Interior,

Office Indian Affairs,

November 29, 1859.

Smith, Hon., Clement A.,

Commissioner,

General Land Office.

Sir,

My attention has been called, by a letter of

the 25th instant, from F. Dodge, Esq., Agent

for the Indians in Utah Territory, now in this

city, to the considera- [17] tion of the propriety

and necessity of reserving from sale and set-

tlement, for Indian use, a tract of land in the

northwestern portion of the valley of the

Truckee river, including Pyraixdd Lake, and a

tract in the northeastern part of the valley of

Walker River, including Walker's Lake, as

indicated by the red coloring upon the enclosed

map; and fully concurring in the suggestion

of Agent Dodge respecting this subject. I have

to request that you will direct the Surveyor

General of Utah Territory to respect said res-

ervations upon the plats of survey when the

public surveys shall have been extended over

that part of the Territory, and in the meantime

that the proper Local Land Officers may be

instructed to respect the reservations upon the
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books of their offices when such offices shall

have been estabhshed.

Very Respectfully,

Your Obt. Servant

A. B. GREENWOOD,
Commissioner.

Also by the contemporaneous act of the Depart-

ment of the Interior through the Commissioner

of the General Land Office in receiving and making

the said official communication and map a part of

its records and by noting the same upon the records

of the Surveyor General in the then territory

of Utah, of which the area in question was then

a part, and upon the records of the General Land

Office in Washington, thereby in fact withdrawing

the said lands from settlement and sale.

TI.

The said Reservation was actually surveyed and

its boundaries definitely established by reference

to natural objects and to monuments on the ground

by the survey made under the direction of the Sec-

retary of the Interior through the Commissioner

of the General Land Office, said survey being made
by Eugene Monroe, December, 1864.

III.

The executive order of the president of the

United States withdrawing the lands embraced

within the bomidaries of the Reservation as so sur-

veyed from sale or other disposition and setting

the same apart for the Pahute and other Indians,
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was [18] made by the endorsement of said order

upon the map showing said Reservation, the said

order being made on the 19th day of March, 1874

and being as follows:

"Executive Mansion, March 19, 1874,

It is hereby ordered that the Reservation

situate on Walker River, Nevada, as surveyed

by Eugene Monroe, December, 1864, and indi-

cated by the red lines on the above diagram

in accordance with the fifteen courses and dis-

tances thereon given, be withdrawn from public

sale or other disposition and set apart for the

uses of the Pah-ute- Indians residing thereon.

U. S. GRANT."

IV.

That a description of the lands that have been

and now are irrigated by the Indians upon the said

Reservation is contained in part in the table hereto

attached. That such table indicates with substan-

tial accuracy the several dates at which irrigation

commenced on the separate tracts and parcels of

land in and after the year 1868.

V.

That the lands irrigated prior to the year 1868,

were situated in ranges 26, 27 and 28 E.., to^ms 13,

14 and 15 N. Also in particular in the vicinity of

the old Agency in Sections 2, 11 and 12 in T. 14

N. R. 28 E. That sufficient water was used when

the same was available for the irrigation of crops

depending upon the circumstances of the season.
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That the number of acres so irrigated prior to

1868 varied also depending upon the season, but

said acreage ran from 300 to 600 acres during said

period.

YI.

That there is also contained in said tabulation

a statement of the lands that are now irrigated upon

the Walker River Indian Reservation and those

that are capable of irrigation. That not less than

thirty-second feet of water is required of the flow

of the Walker River delivered at the [19] diversion

dam throughout the irrigating season for the irri-

gation of the lands upon said Walker River Indian

Reservation now cultivated and irrigated, and not

less than one hundred fifty-second feet of the flow

of said river delivered at the headgates and diver-

sion dams, now or hereafter to be constructed upon

said Reservation, is necessary for the irrigation of

the lands now irrigated and capable of irrigation

thereon; that the said water was reserved and ap-

propriated by the plaintiff herein for the use of the

Indians upon such Reservation by the acts and

things hereinbefore set forth and by the continued

use and occupation of said Reservation by the plain-

tiff for the benefit of the Pahute and other Indians

thereon.

Dated, October 19, 1926.

COLE L. HARWOOD
Special Assistant to the

Attorney General.

Solicitor for Plaintiff. [20]
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IRRIGATED AND IRRIGABLE LANDS

WALKER RIVER PROJECT

Acreages taken from Maps No's. W. R. 17, 26, 28, 32 & 34. (See Beferences Below) Compiled by H.S.K.

Oct. - 1926

Descriptlo:

Below Present Diversions

SW% Sec. 4—T 13 N, R 28 E
SE14 '

NW14 " 9

NE% " "

SE14 " "

SW14 " 10

swy^ " 14

NEl/i " 15

SE%
NW14 " "

SWV4 " "

NE% " 21

SEi^ " '

NWVt " 22

SW14
NEi/i " "

SB 14 " "

NW% " 23

SAVi/i
'

SW14 " 25 " "

NBy4 " 26

SEi/i " "

Nwy4
SWVi
NE14 " 27

SBVi '

NWVi '

swy4 " " " "

NEy4 " 35

NWIA " 36

SW14 " "

NEy4 "

SE% '

NW% '

SW% '

SE14 '

Nwy4 '

NE14 '

SEy4
SFj/;,^

'

SEy4
swy4
Nwy4
swy4
SEy4
NEy4
SEy4
NW14
sw%
NW%
swy4
NBy4
SW14
Nwy4
swy4
NEy4
SEy4
mv%
SW14
NEy4
SEy4
swy4
NW14
swy4
NE%
SE14
NW%
swy4
NE%
SE%
NW%
S"wy4
NE%
SEy4
NWVi
swyi
NW14
sw%
NEy4
NW14
NE%
NW%
NE%
NW14

31—T 13 N, R 29 E

1—T 12 N, R 28 E

4—T 12 N, R 29 E

9.0 9.0 9.0 9.0 1.8

5.0 23.0 23.0 23.0 23.0 29.91 4.4

28.0 28.0 28.0 28.0 28.0 7.53 3.4 15.0 20

30.5 30.5 30.5 30.5 30.5 26.0 4.8 21.0 18

60.5 60.5 60.5 60.5 60.5 29.0 36.2 32.0 50

51.5 51.5 81.5 81.5 81.5 67.33 32.5 52.6 60

50.0 86.04 86.04 86.04 86.04 39.63 33.2 37.7 106

40.0 40.0 40.0 11.0 24.9 45.9 55

40.0 40.0 40.0 13.97 36.5 44.0 42

7.0 7.0 7.0 4.0 9.4 7

113.0 113.0 113.0 81.0 110.6 113.4 123

53.5 53.5 53.5 30.0 40.7 54.0 42

117.0 117.0 117.0 96.87 78.6 93.0 123

110.0 160.0 160.0 158.0 145.5 158.0 145

6.77 6.77 6.77 6.77 6.77 5.0 2.1

41.0 41.0 11.4 16.4

8.7

23.7

18.8

12

10

3.0 3.0 1.0 6.7 20.4 50

44.26 56.26 40.17 39.6 52.6 70

140.0 140.0 70.88 66.2 70.1 76

95.0 95.0 73.18 55.9 80.0 83

160.0 160.0 139.0 159.3 155.0 145

85.0 85.0 32.0 27.3 35.2 36

2.32 9.32 9.32 4.07 22.5 13.0 7

62.81 58.79 2.6.9 30.4 43

11.0 8.5

31.6

21.4

9.4

10.2

25.9

9.2

14.1

49.0

24.7

41.8

9.2

14.1

18.2

78

34

44

15

21.0 1.0

18.0 31.2

62.0 45.1

61.0

27.0

150

140

115

65

15

130

85

138

145

100

103

1.38

152

100

3

18

4

120

100

128

147

157

65

160

160

160

160

160

160

160

160

155

157

157

160

160

160

160

Est. Non:

Net

Totals

irrigable

rrigable

232.27 295.31 808.13 1433.39 1519.20 1041.39 1215.00 1520.0 1832.0 9,115

1,365

7,750
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Description

IRRIGATED AND IRRIGABLE LANDS
WALKER RIVER PROJECT

No. of Acres Irrigated and Cultivated for Years Indicated
:8 1872-3 1873 1875 1883 1886 1904 1915

Oross
Area

Above Present Diversions

S W14 Sec.29—T 15 N, R 27 E
SE14
NE%
NW14
NEii
SW14
SE14
swy4
SEi/i

SW14
SE14
SW14
SE14
SW14
NWi^
SE14
NE14
NW14
NE14
NW14
NE14
NW14
NEi^
SWi/i
SE14
NW14
SWI/4

SEi/^

NE1/4
SE1/4
NWI/4
swy4
NW1/4

Ni/o SWV4
81/2 "
SI/2 S E 1/4

NW14
NE14
SE14
NW14
s wv,

30

31

32

33

34

1—T 14 N, R 27 B
2 24.0

65.0

5

11

12

13

9.95

130.0

50.0

21.0

90.0

18—T 14 N, R 28 E

19

(In Lyon County)
(

'

' Mineral '

' )

(" " "
)

20

Est. Nonirrigable

Net Irritable

65

22

37

138

56

35.3

128.7

85.7

81.7

82.5

32.5

1.7

88.3

126.5

57.0

38.5

152.8

72.0

91.0

75.2

50.7

61.0

150.0

1.5

76.5

25.5

123.5

3.5

88.0

56.5

98.5

5.3

22.5

41.5

72.0

25.5

27.5

103.0

11.0

14.7

66.5

2,250.0

Entire Project Totals 389.95 232.27 295.31

Est. Nonirrigable

Net Irrigable

UB 1433.39 1519.20 1041.39 1215.0 1520.0 1832.0 11,745.0

1,745.0

10,000.0

*Note :—Irrigation v/as probably discontinued on this land when the Agency was moved to

Section 10, T 13 N, R 28 E, or between 1870 and 1873.

REFERENCES :—
For cultivated and irrigated Areas for year of 1868, See Maps No. W.

1872-3,

1873,

1875,

1883,

1886,

1904,

1915,

1920,

1925,

For Gross Area for Entire Proj. (Present & Proposed)'

[Endorsed]: Filed Oct. 19, 1926. [21]

28a

b

—32
—17
—26
—34
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[Title of District Court and Cause.]

PLAINTIFF'S AMENDED FURTHER
PARTICULARS.

Now Comes the plaintiff and furnishes the fol-

lowing amended further particulars in response to

the motion and demand of the defendants made

to the Court on the 19th day of February, 1927.

VII
The lands irrigated upon the Walker River Res-

ervation were irrigated by diverting the water from

Walker River and the said water was appropriated

and used by means of dams, ditches, cuts and other

artificial works, and applying said waters to the

lands and to the crops thereon produced.

VIII

That in the tabulation attached to the Bill of

Particulars herein dated October 19, 1926, under

the heading '

' 1868 '

' is included all of the lands irri-

gated in and prior to the year 1868. Subsequently,

and in the years 1871, 1872 and/or 1873, the plain-

tiff changed the place of use of the waters thereto-

fore used in the irrigation of the lands shown [22]

in the said table under the heading ''1868" to the

lands shown imder the headings 1872-1873, 1873 and

1875 upon the said tabulation, and the irrigation

of the lands shown as aforesaid under the heading

of "1868" was discontinued contemporaneously with



28 United States of America vs.

the irrigation of the said lands under the headings

1872-3, 1873 and 1875.

Dated: February 21, 1927.

COLE L. HARWOOD,
Special Assistant to the

Attorney General.

Solicitor for the plaintilf.

[Endorsed] : Filed Feb. 23, 1927. [23]

[Title of District Court and Cause.]

ANSWER AND COUNTERCLAIM OF ANTE-
LOPES VALLEY LAND AND CATTLE CO.

AND ANTELOPE VALLEY MUTUAL
WATER CO.

Come now the defendants, Antelope Valley Land
and Cattle Company and Antelope Valley Mutual

Water Company, (in the denials herein designated

''defendant"), and for answer and defense to plain-

tiff's amended bill of complaint, admit, deny and

allege as follows, to-wit:

I.

Answering paragraph II of said bill of complaint

defendant admits that on November 29, 1859, and

prior thereof, the plaintiff was, and ever since has

been, the owner of about 86,400 acres of land in

the state and district of Nevada; denies that said

land then, or theretofore, or at any other time prior

to the 23rd day of March, 1874, formed the Walker
River Indian Reservation; admits that said land
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was and is arid in character and incapable of pro-

ducing crops without artificial irrigation; denies

that said land, or any part thereof, save and [24]

except approximately 2500 acres, is susceptible of

being reclaimed and/or made valuable hj artificial

irrigation; denies that in the year 1859 a portion, or

any part, of said lands were irrigated and produc-

ing crops; denies that any effort was made by the

plaintiff in the building of canals, and ditches and

the growing of crops thereon until on or about the

year 18^<9; denies that 2000 acres of said lands have

been reclaimed and denies that 2000 acres, or any

other amount, other than about 1900 acres, have

been reclaimed and are producing crops.

II.

Answering paragraph III defendant denies that

on the 29th day of November, 1859, or at any other

time, or at all, save and except on the 23rd day

of March, 1874, the plaintiff reserved the lands

described in said second paragraph of said com-

plaint with appurtenances, or any other lands, from

entry or sale and set aside the same for the sole use

of said Pahute Indians, and/or for their benefit

and civilization; admits that on the 23rd day of

March, 1874, said lands were by order of the Pres-

ident withdrawn from sale or other disposition and

set aside for the Pahute or other Indians as a res-

ervation ; denies that 11,000 acres within said reser-

A^ation and said lands, or any other acres, save and

except approximately 2500 acres, are susceptible

of irrigation by the use of the Walker river and
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its tributaries and branches; denies that there is

now, or at any other time, or at all, 150 cubic feet

per second of time of water required for the irri-

gation of said lands, save and except that defendant

admits that for the irrigation of such lands within

said Indian reservation as can be reclaimed, 23

cubic feet per second of time of the waters of said

rivei* is needed.

Defendant is without information as to the al-

lega- [25] tion that ever since the 29th day of No-

vember, 1859, and prior thereto, said Indians and

their descendants have lived and now live upon said

reservation, save and except that defendants admit

that said Indians have lived upon said reservation

since the 23rd day of March, 1874; denies that the

same has been, and now is, used by the United States

as an Indian reservation, save and except that de-

fendants admit that the same has been used as a

reservation by the United States since the 23rd day

of March, 1874; admits that plaintiff now and for

]nany years last past has maintained an extensive

Indian agency and Indian school upon said reserva-

toin; denies that 2000 acres, or any other acres,

except approximately 1900 acres have been, or are

now, irrigated and farmed by the Indians on said

reservation for the purpose of producing crops.

III.

Answering paragraph IV of said amended bill

of complaint the defendant denies that the United

States by setting aside said lands for said purpose

and by creating said Walker River Indian reserva-
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tion, and/or by virtue of the matters and things

theretofore alleged in said complaint, or on the 29th

day of November, 1859, or at any other time, or

at all, reserved from further appropriation, and/or

reserved, and/or set aside, and/or appropriated for

its own use in and for said reservation, or other-

wise, or at all, and/or on the lands thereof, any of

the waters of said Walker river and its tributaries

;

denies that thereby, or at all, the said United States

did reserve, set aside, or appropriate for said lands

150 cubic feet per second of water, or any other*

amount of water, or at all.

Defendant admits that the plaintiff is the owner

of, and by and through said Pahutes and other

Indians, is in [26] the possession and occupation

of said lands in said Walker river Indian reserva-

tion; defendant denies that defendant is now, or

ever since the year 1859, or otherwise, or at all, by

and through the Pahute or other Indians, or other-

Avise, or at all, has been the owner or appropriator

of, or entitled to the use and benefit, of a vested

water right of the flow of 150 cubic feet per second

of the waters of said Walker river, East Walker
river, West Walker river, or the tributaries of siaid

river or rivers, or any other amount of water from

said rivers, save and except that plaintiff, as de-

fendant is informed and believes, is entitled to

divert approximately a flow of 23 cubic feet per

second of the waters of said Walker river and its

tributaries for the irrigation of approximately 1900

acres of land and with varying priorities as follows

:
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385.95 acres—4.70 cubic feet per second—prior-

ity 1868

295.80 acres—3.55 cubic feet per second—aprior-

ity 1872

512.80 acres—6.15 cubic feet per second—prior-

ity 1875

625.20 acres—7.50 cubic feet per second—prior-

ity 1883

85.80 acres—1.03 cubic feet per second—prior-

ity 1886

Defendant denies that in the year 1859, or in any

other year, or time, except as hereinbefore in this

paragraph mentioned, the plaintiff appropriated

and/or reserved from further appropriation, and/or

has required, and/or has been and now is using and

utilizing 150 cubic feet per second of the waters

of said Walker river and its tributaries for the

necessary and/or beneficial irrigation and reclama-

tion of portions of the land of said Walker river

Indian reservation; admits that the climate where

said lands are situated is dry and arid and that

it is necessary to irrigate said lands in order to

produce and raise crops; denies that with proper

irrigation said lands, or any [27] of them, or any

amount thereof in excess of 1900 acres will pro-

duce and/or have for many years last past produced

crops of hay, grain, etc. Admits that there is no

source of supply for the irrigation of said lands

except the Walker river and its tributaries. De-

fendant is without information as to the building

of irrigation works, canals, ditches and laterals
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and the clearing of land for irrigation and the

seeding of the crops as alleged in paragraph IV of

said amended bill of complaint, and, further, is

without information as to the amount and sums

of money expended therefor ; defendant denies that

if plaintiff is deprived of the use of said water

upon said lands, said lands will become barren and

of little or no value, and such irrigation works,

canals, ditches and laterals will become almost val-

ueless, and that in connection defendant alleges that

a flow of 23 cubic feet per second of water diverted

from the Walker river and its tributaries is ample

to irrigate all lands of the plaintiff which have or

are now being irrigated and used for the purpose

of growing crops thereon.

IV.

Answering paragraph V defendant denies that

it, without right, and/or wrongfully, and/or un-

lawfully, is using and utilizing the waters of said

Walker river, East Walker river, West Walker

river and tributaries thereof in the irrigation of

lands owned and possessed by it. Defendant alleges

that it is now, and for manj^ years last past has

been, an appropriator of the waters of said Walker
river and its tributaries and has, for many years

last past, b}^ means of dams, ditches and canals,

diverted waters from said Walker river and its

tributaries under and by virtue of valid appropria-

tions duly and regularly made and has used said

water so diverted in the irrigation of its lands and
of the growing of crops thereon, all of which is
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more [28] fully set forth and hereinafter alleged.

Defendant denies that in so utilizing said waters

it is acting unlawfully, or without right, or wrong-

fully, and in that connection defendant alleges that

while it obstructs and impedes the flow of said nat-

ural channels of said Walker river and its tribu-

taries, it does so only to the extent necessary for

the diversion of the amount of water to which it is

lawfully entitled by virtue of its appropriations

for the irrigation of its lands as hereinafter more

particularly set forth.

Defendant denies that it, in anywise unlawfully,

or without right, prevents the Pahute or other In-

dians from using and utilizing the waters of said

Walker river and its tributaries upon the lands

of the Walker river Indian reservation; defendant

denies that the defendants and each or any of them,

or this defendant, are utilizing the water of said

Walker river upon lands owned and possessed by

them, and/or are threatening to prevent plaintiff

and said Pahute Indians and other Indians from

using or utilizing any of the waters of said Walker

river upon their land in said Walker river Indian

reservation. Defendant alleges that at all times

it and all other defendants have permitted sufficient

waters of said Walker river to run in the channel

of said stream so as to provide approximately a

flow of 25 cubic feet per second to run to the Walker
river Indian reservation, the flow of the stream

permitting. Defendant denies that the use by the

defendants, or any of them, threatened or other-

wdse, is without right, and/or wrongful, and/or un-
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lawful. Defendant denies that as a result of any

act of this defendant, or any of the defendants in

this case, the plaintiff will, by reason of any acts

of said defendants, sustain great, or immediate,

or irreparable loss, damage or injury to its lands,

or that it [29] will be unable to produce hay, crops,

etc. thereon. Defendant denies that defendants, or

either, or any of them, threatened to and will, or

will, unless restrained by order of this Honorable

Court, from so doing, construct dams, levees, head-

gates and ditches in said Walker river and its trib-

utaries and thereby prevent the waters thereof from

flowing naturally to the lands of the plaintiff on

the Walker river Indian reservation, thus, or other-

wise, preventing said Indians from using said

waters in the proper and beneficial irrigation of

the lands of the said Walker river Indian reserva-

tion, save and except that this defendant admits

that in order of its priority as hereinafter alleged,

and in the amount of flow to which it is entitled as

hereinafter more particularly set forth and con-

tained, it will, as an appropriator, and under its

valid appropriations duly made according to the

laws of the State of Nevada and to the laws of the

State of California, divert, by means of its dams,

ditches and canals, the amount of water to which
it is entitled under said priorities for the irrigation

and reclamation of its lands and for the growing
of crops thereon ; said lands being hereinafter more
particularly set forth and described. Defendant de-

nies that any of the acts which it will perform will

be to the great, immediate, or repiarable loss, dam-
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age and injury to plaintiff. Defendant denies that

the plaintiff and said Indians will in anywise be

deprived, through any act of the defendant, or de-

fendants, of waters sufficient to raise and produce

crops upon its said lands.

V.

Answering paragraph VI of said amended bill of

complaint, defendant denies that the rights of this

defendant, and the other defendants in this case, if

and when exercised, do or [30] will so diminish the

volume of said waters of the Walker river. East

Walker river. West Walker river and its tributaries

as to deprive the plaintiff of the amount of water

to which it is entitled as a vested priority. Defend-

ant denies that any acts or diversion of it, or of the

other defendants in this case, during the year 1926,

are, or any of them is in violation of any of the

rights of the plaintiff and said Pahute Indians. In

that connection the defendant alleges that in the

year 1926 the flow of said Walker River and its

tributaries was far below normal due to lack of

snowfall and rain and other precipitation in the

Walker river basin and in the headwaters thereof.

That during said year and during the spring run-

off the plaintiff received from the Walker river all

of the flow thereof of which it could make use. That

after the spring run-off the said Walker river and

its tributaries gradually diminished in flow until

there was very little water flowing in the natural

channel thereof. That if the plaintiff and said Pahute
Indians were deprived of any of the waters of said

Walker river during the year 1926 it was in the
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summer when the run-off was very slight and when,

if all of the natural flow of said stream had been

permitted to run in the channel, it would not have

been sufficient to have carried any w^ater to the

lands of the plaintiff on said reservation because

all of said waters would have been absorbed in the

sands and banks of said Walker river before reach-

ing said reservation. That, except during the spring

run-off, the natural flow of said Walker river and

its tributaries during 1926 was not sufficient, even

when unimpeded, to have flowed to or through the

lands of the plaintiff in said reservation.

Defendant denies that the protection and preser-

vation of any of the rights of plaintiff would neces-

sitate a multiplicity of suits. The defendant admits

that as between the parties [31] to the case of Pa-

cific Live Stock Company, a corporation, complain-

ant, vs. Thos. B. Rickey, et al, defendants, in equity

No. 731, in the United States District Court for the

District of Nevada, said case determines the rights

of the parties thereto as between themselves, their

heirs, successors, administrators and assigns, and

in that connection defendant alleges that the rights

of this defendant, and its successors and assigns,

and of all other parties to said action in equity

No. 731, are as fixed by the decree in said action

and against the plaintiff and against all other

parties to the above entitled action, and against all

other claimants and appropriators, of, in and to the

waters of the said Walker river. East Walker river.

West Walker river, and the tributaries thereof.
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As a Further Defense and As a Counterclaim, the

Defendants Allege:

I.

That the defendant, Antelope Valley Land and

Cattle Company, is a corporation organized and

existing under and by virtue of the laws of the

State of California, doing business and entitled to

do business in the State of California and in the

State of Nevada.

II.

That Antelope Valley Mutual Water Company is

a corporation organized and existing under and by

virtue of the laws of the State of Nevada, doing

business and entitled to do business in the State of

Nevada and in the State of California. That said

Antelope Valley Mutual Water Company is a

mutual water company [32] formed for the pur-

pose of owning certain water rights of the Antelope

Valley Land and Cattle Company which were ad-

judged and decreed by the United States District

Court for the District of Nevada to said cattle com-

pany in the case of Pacific Livestock Company, a

corporation, et al., Complainant, vs. Thos. B.

Rickey, et al., Defendants, No. 731, depending in

said Court; said water rights being hereinafter

more specifically described, and for the further

purpose of distributing and delivering said water

and water rights to the stockholders of the corpo-

ration for irrigation and domestic purposes and

for stock raising in proportion to the respective

holdings of its shareholders.
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III.

That for many years last past the defendant,

Antelope Valley Land and Cattle Company, and

its predecessors in interest have been, and the said

defendant now is, the owner, in possession of and

entitled to the possession of approximately 70,000'

acres of land lying and being in the State of Ne-

vada, and in the State of California; that certain

of said land lies in what is sometimes known and

called ''Antelope Valley" and "Little Antelopei

Valley" in the State of California, and in the

County of Douglas in the State of Nevada immedi-

ately adjacent to Antelope Valley in the State of

California, and in Mason Valley in the County of

Lyon, State of Nevada. That the climate where said

land is situated is dry and arid and that it is neces-

sary to irrigate said lands in order to produce and

raise crops thereon. That without irrigation said

lands are of little or no value except for grazing

purposes, but with proper irrigation certain of said

lands will, and for many years last past have, pro-

duced large crops of hay, grain and vegetables and
other produce. [33]

IV.

That said defendant and its predecessors in inter-

est, for many years last past have been, and de-

fendant now is, the owner, (except as hereinafter

stated), in possession, and entitled to the possession

of certain lots, pieces and parcels of land situate in

Mono County, State of California, and in the
County of Douglas, State of Nevada, which are
commonly knowii and called, and which will here-
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after in this answer be designated ''Antelope Valley

Lands"; said lands being specifically described in

Exhibit A attached hereto and made a part hereof.

V.

The defendant is now, and by and through its

predecessors in interest for many years last past

has been the owner of, in possession and entitled

to the possession of certain lots, pieces and parcels

of land situate, lying and being in the County of

Lyon, State of Nevada, and which are hereinafter

called and designated ''Mason Valley Lands"; said

lands being specifically described in Exhibit B at-

tached hereto and made a part hereof.

VI.

That said Antelope Valley lands hereinbefore

described, comprise approximately 14,643 acres.

That for the irrigation thereof a flow of approxi-

mately 235 cubic feet per second of the waters of

the West Walker river is necessary in order that

said lands may be cultivated and crops grown

thereon. That commencing in the year 1862 and

with varying dates as hereinafter set forth down
to the year 1902 these defendants and predecessors

in interest, by means of dams, ditches and canals,

have diverted a flow of approximately 235 cubic

feet per second from said West Walker river and

applied the same upon said lands for the irriga- [34]

tion and cultivation thereof and for the growing of

crops thereon, and for- stock raising and domestic

purposes, and said defendant, Antelope Valley Land

I
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and Cattle Company, and said defendant, Antelope

Valley Mutual Water Company, and its predeces-

sors in interest, acquired and ever since the dates

hereinafter set forth have held and owned vested

water rights of, in and to the waters of said West

Walker river for the irrigation of said "Antelope

Valley Lands" and for stock raising and domestic

purposes; the respective priorities thereof, the

amount of flow in cubic feet per second, and the

number of acres irrigated, being as follows:

Date of
Relative
Priority

Amount in

cubic feet

per second

Number
of acres
irrigated

Date of
Relative
Priority

Amount in
cubic feet
per second

Number
of acres
irrigated

1862 .64 40 1864 1.92 120

1862 1.92 120 1864 .64 40

1862 1.60 100 1864 .96 60

1862 1.28 80 1864 .64 40

1862 .48 30 1864 .96 60

1862 2.44 153 1864 .64 40

1862

1862

1.21

1.28

76.55

80 1864 2.56
[35]
160

1863 2.56 160 1864 1.28 80

1863 2.56 160 1864 1.28 80

1863 7.52 470 1864 1.28 80

1863 1.92 120 1864 1.92 120

1863 5.76 360 1864 2.56 160

1863 8.96 560 1864 1.28 80

1863 .19 12 1864 1.92 120

1863 2.50 156.4 1864 1.20 75

1863 1.92 120 1864 1.28 80

1863 2.88 180 1864 1.28 80

1863 2.56 160 1864 1.28 80

1863 .56 35 1864 2.56 160

1863 3.2 200 1864 .96 60

1863 1.92 120 1864 .16 10

1863 1.28 80 1865 .40 25

1863 1.28 80 1865 1.28 80

1863 1.04 65 1865 1.28 80

1863 1.85 116 1868 .64 40

1863 2.56 160 1868 .32 20
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Date of
Relative
Priority

Amount in

cubic feet
per second

Number
of acres
irrigated

Date of
Relative
Priority

Amount in
cubic feet
per second

Number
of acres
irrigated

1869 .64 40 1863 2.41 151

1870 1.28 80 1863 1.28 80

1874 .88 55 1863 .32 20

1876 .64 40 1863 2.60 163

1876 1.12 70 1863 .64 40

1876 .64 40 1864 .88 55

1878 .64 40 1864 1.32 83

1878 .40 25 1864 5.66 354

1878 22.08 1380 1864 1.10 69

1878 1.61 101 1864 .54 34

1878 3.68 230 1864 2.32 145

1882 3.68 230 1864 1.92 120

1882 3.20 200 1864 .27 17

1882 1.28 80 1864 5.02 314

1882 .64 40 1864 2.50 1561/2

1886 1.92 120 1864 1.60 100

1886 .64 40 1864 17.60 1100

1888 .64 40 1865 .08 5

1889 1.68 105 1865 .36 23

1890 1.28 80 1866 1.92 120

1890 .32 20 1870 .32 20

1890 .32 20 1872 .68 43

1891 .64 40 1872 2.00 125

1895 .32 20 1874 1.28 80

1896 .64 40 1878 1.69 106

1897 2.56 160 1878 1.04 65

1897 .64 40 1878 .81 51

1900 .64 40 1878 .30 19

1902 5.60 350 1878 .64 40

1862 .16

[36]
10

1878

1878

.09

.40

6

25

1862 .48 30 1882 3.48 2171/0

1862 .32 20 1882 .20 13

'

1862 .48 30 1882 10.14 634

1863 1.08 68 1899 .32 20

1863 .81 51 1890 .48 30
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That these defendants are, and each of them is,

entitled to change the manner, means, place or pur-

poses of use, or the point of diversion of said

waters, or any part thereof, so held and appropri-

ated by them so far as they may do so without in-

jury [37] to the rights of other persons, parties to

the decree in case No. 731 above mentioned.

That since the commencement of the above en-

titled action and prior to the filing of this answer,

the Antelope Valley Land and Cattle Company con-

veyed the water rights hereinabove described to

Antelope Valley Mutual Water Company, to be by

it held and owned in accordance with its articles

of incorporation, charter and by-laws, and to be dis-

tributed to the stockholders of said Antelope Valley

Mutual Water Company in proportion to their re-

spective stockholding interests, each share of stock

being enitled to a flow of approximately .0159 cubic

feet per second of the waters of the West Walker
river, if and when the same is available, and for the

purpose hereinbefore set out in paragraph II hereof.

That said Antelope Valley Mutual Water Company
holds and owns said water rights solely and only for

the purpose of distributing the same to its share-

holders, the owner, or owners, of all of the lands

hereinbefore designated as *' Antelope Valley

Lands".

VII.

That said ''Mason Valley Lands", hereinbefore

referred to and described in Exhibit B attached

hereto, comprise approximately 15,150 acres; that
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for the irrigation thereof a flow of approximately

182 cubic feet per second of the waters of the West

Walker river is necessary in order that said lands

may be cultivated and crops grown thereon; that

commencing in the year 1868 and with varying dates

as hereinafter set forth down to the year 1900 the

defendant, Antelope Valley Land and Cattle Com-

pany, and its predecessors in interest, by means of

dams, ditches and canals, have diverted a flow^ of

approximately 182 cubic feet [38] per second from

said Walker river and applied the same upon said

lands for the irrigation and cultivation thereof and

for the growing of crops thereon and for stock rais-

ing and domestic purposes, and said defendant,

Antelope Valley Land and Cattle Company, by and

through its predecessors in interest, acquired, and,

ever since said dates hereinafter set forth, have held

and owned vested water rights of, in and to the

waters of said Walker river for the irrigation of

said ''Mason Valley Lands", and for stock raising

and domestic purposes, the respective priorities

thereof, the amount in flow of cubic feet per second

and the number of acres irrigated, being as follows

:
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Date of Amount in Number Date of Amount in Number
Relative cubic feet of acres Relative cubic feet of acres

Priority per second irrigated Priority per second irrigated

1868 .96 80 1888 12.00 1000

1887 2.76 230 1893 24.00 2000

1878 .60 50 1900 22.68 1890

1891 1.32 110 1878 1.20 100

1878 .48 40 1883 1.20 100

1891 .72 60 1888 1.20 100

1863 1.20 100 1891 .24 20

1865 .30 25 [39]
1883 2.40 200 1869 1.44 120

1891 4.80 400 1875 .84 70

1865 1.74 145 1881 4.56 380

1870 7.68 640 1885 2.64 220

1875 3.60 300 1890 2.64 220

1878 6.12 510 1895 3.72 310

1885 7.92 660 1864 5.76 480

1890 16.92 1410 1870 .60 50

1900 2.40 200 1875 .96 80

1861 6.00 500 1880 1.20 100

1864 2.40 200 1885 1.20 100

1874 7.32 610 1890 1.20 100

1878 5.28 440 1895 1.20 100

1883 8.40 700

That said defendant, Antelope Valley Land and

Cattle Company is entitled to change the manner,

means, place, or purposes of use, or the point of

diversion of said waters, or any portion thereof, so

held and appropriated by it, so far as may be done

without injury to the rights of other persons,

parties to the decree in case No. 731 in the United

States Court for the District of Nevada hereinbe-

fore mentioned.

YIII.

That as between the parties to said action No. 731

hereinabove referred to, the defendants herein

named in this answer recognize said decree as de-

fining the rights of the parties thereto inter se. That
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all other defendants and the plaintiff named in the

above entitled action, other than those who were and

are parties to said action No. 731, and to the judg-

ment and decree therein, claim rights of, in and to

the waters of the Walker river, the East Walker

river, the West Walker river and the tributaries of

said Walker river, East Walker river, West Walker

river, adverse to the rights and claims of the de-

fendants, Antelope Valley Land [40] and Cattle

Company and Antelope Valley Mutual Water Com-

pany; that said claims are, and each of them is,

subordinate to the rights, claims and appropriations

of these defendants to the waters of said Walker

river and its tributaries, and said claims, and each

of them constitute a cloud upon the title of these

defendants of, in and to its said water rights and its

claims and appropriations on said Walker river and

its tributaries.

IX.

That since the commencement of the above en-

titled action, the defendant, Antelope Valley Land

and Cattle Company, has sold and conveyed a por-

tion of its Antelope Valley Lands to divers and

sundry parties, a description of which, however, is

unnecessary; that the owners thereof and defendant,

Antelope Valley Land and Cattle Company are

stockholders of the defendant, Antelope Valley

Mutual Water Company, and receive, and will re-

ceive, the waters necessary for the irrigation of

their said lands of and from said Antelope Valley

Mutual Water Company, by and through the di-
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versions, dams, ditches and canals of said Antelope

Valley Mutual Water Company.

Wherefore, these defendants pray that the plain-

tiff take nothing by its said complaint in this action,

save and except that it be decreed to be an ap-

propriator of a flow of twenty-three cubic feet per

second of the Walker river and its tributaries for

the irrigation of approximately 1900 acres of land

lying within the Walker river Indian reservation;

that said appropriation be adjudged by decree of

this court to have the respective priorities, amount

in flow, and for the irrigation of the number of

acres of land as set forth and contained and alleged

in paragraph III on page four of this answer and

none other. [41]

That these defendants be adjudged and decreed

to be appropriators of the waters of said Walker
river and its tributaries in the priority, flow, and

for the number of acres and upon the terms and

conditions and with the rights as alleged in this an-

swer and counterclaim.

That these defendants have judgment and decree

of this Court quieting their title as appropriators

to the waters of the Walker river and its tributaries,

in the priorities, flow, and for the acres and lands

as set forth in this answer and the exhibits hereto.
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That these defendants have their costs herein in-

curred and that these defendants have such other

and further relief as may be proper in the premises.

THATCHER WOODBURN
GEO. B. THATCHER
WM. WOODBURN

Attorneys for Defendants,

Antelope Valley Land and

Cattle Co.

Antelope Valley Mutual

Water Co. [42]

United States of America,

State of Nevada,

County of Washoe—ss.

Geo. B. Thatcher, being first duly sworn, deposes

and says : That he is the Secretary of the defendant

corporation, Antelope Valley Mutual Water Com-

pany, and is the Resident Agent of the defendant,

Antelope Valley Land and Cattle Company, and

that he makes this verification in their behalf; that

he has read the foregoing answer and counterclaim

of said defendants and knows the contents thereof,

and that the same is true of his own knowledge, ex-

cept as to matters therein stated upon information

and belief and as to such matters he beheves it to

be true.

GEO. B. THATCHER
Subscribed and sworn to before me this 24th day

of January, 1927.

[Seal] JOHN DONOVAN
Notary Public in and for the County of Washoe,

State of Nevada. [43]



Walker River Irr. Dist. et al. 49

EXHIBIT A
NEi/4 NE;l4 Sec. 1, T. 8 N., R. 22 E; SE% SEI4

Sec. 36, T. 9 N., R. 22 E.

Ey2 SE14 SWi/4 NEI4 Sec. 36, T. 9 N., R. 22 E.

NI/2 NW14 NW% NE14 Sec. 6, T. 8 N., R. 23 E.

;

SW% SE14 Sec. 31, T. 9 N., R. 23 E.

SW14 NE'ii NW14 SE14 Sec. 18, T. 8 N., R.

23 E.

SEl/4 NW% Sec. 24, T. 9 N., R. 22 E.

Si/s SW14 Sec. 30, NVs NWi/4 Sec. 31.

Si/s NW14 Sec. 31.

N% SW14 Sec. 32, T. 9 N., R. 23 E.

SE.14 SW14 Sec. 6, EI/2 NW% Sec. 7, T. 8 N., R.

23 E.

Ei/s SWi/i NW14 SE% Sec. 19, NE% NW%
Sec. 30, T. 9 N., R. 23 E.

Ey2 SW14 Wi/s SE% Sec. 20, Ey2 NW14 WYs'
NEy4 Wy2 SEi/i Sec. 29, NE14 Ny2 SE-14 Sec. 32.

Wy2 SW14 Sec. 20, NWi/4 NW14 Sec. 29.

m/2 NE14 SW14 ^NEy^ SEi/4 NW14 NW14
SE14 NEi/4 SW14 Sec. 30, Eyg SE14 SW14 SE14

Sec. 19.

swy4 Nwy NW14 SW14 sy2 sw% sec. 29,

SEy NEy NEy SE'14 Sy2 SEii4 Sec. 30, Ny2
NWy Sec. 31 NWy Sec. 32, T. 9 N., R. 23 E.

NEI4 N^i/4 Sec. 24, T. 9 N., R. 22 E.

Wy2 NEy NEy NEy Sec. 24, T. 9 N., R. 22 E.

;

NW3/4 NW% Sec. 19, T. 9 N., R. 23 E.

Ey2 SEy swy SEiy sec. 13.

wy2 SEy4 SE14 swy sec. 24, NW14 NEy
NE% NWy Sec. 25.
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SE14 NE1/4 W/2 SE% Sec. 24, NE14 NEl^
Sec. 25. [44]

NW14 SEi/4 Sec. 13, T. 9 N., E. 22 E.

SWi/4. NW14 NW14 SWi^ Sec. 5, S:i/2 NE14 m/2

SE% Sec. 6.

SW% SW% Sec. 5, SVs SE:i4 Sec. 6.

NWI4 NW14 Sec. 8, NI/2 NE14 Sec. 7.

SWi/4 NE'i/i NWy4 SE14 Sec. 7.

EVs SW14 Sec. 7, T. 8 N., R. 23 E.

Ei/s NW14 SWi/4 NWi/4 Sec. 19, T. 9 N., R.

23 E.

NE14 NW^^ NWi/4 NE:i4 Sec. 5, T. 8 N., R. 23

E., SW14 SE14 SE14 SW14 Sec. 32, T. 9 N., R.

23 E.

WI/2 SW14 Sec. 19, NW14 NW14 Sec. 30, T. 9

N., R. 23 E.

NEI4 SW14 Sec. 29, T. 9 N., R. 23 E.

SVs SE14 Sec. 25.

NE14 SW% Sec. 24.

Ni/s NE14 Sec. 36, T. 9 N., R. 22 E.

NW14 SWi/4 SWi;4 NW14 Sec. 5, m/2 NE14
Sec. 6.

Sy2 NW14 Ni/s SW14 Sec. 6.

SE% NE14 NE^i^ SE% Sec. 7.

Wy2 SWi/4 Sec. 9.

SWI4 Sec. 8, NW14 Sec. 17.

Ey2 SE14 Sy2 NE14 Sec. 6, T. 8 N., R. 23 E.

NW14 NW14 Sec. 5, NE14 NEl/4 Sec. 6, T. 8 N.,

R. 23 E. ; SEi/4 SE14 Sec. 31, SW14 SWi/4 Sec. 32,

T. 9 N., R. 23 E.

Ey2 NEy. Sec. 17, T. 8 N., R. 23 E.

SEi^ Sec. 17.
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NEi/4 Sec. 20, T. 8 N., R. 23 E.

E% NE14 SW% NE14 Sec. 13, EVs SE% Sec. 12,

T. 9 N., R. 22 E., NW14 SW% Sec. 7, T. 9 N., R.

23 E.

SW/4 NW14 NW14 SW% Sec. 30, T. 9 N., R.„

23 E., SE'14 NE14 NE% SEl/4 Sec. 25, T. 9 K, R.

22 E. [45]

Ny2 SW14 Sec. 31, SE14 NW% Sec. 31.

Ni/o SE14 Si/s NE14 Sec. 31.

SW:i/4 SEI14 Sec. 31.

Syo SW14 Sec. 31, T. 9 N., R. 23 E.

SE14 NE% NE14 SEl/4 Sec. 1, T. 8 N., R. 22 E.

Si/s SEi/4 Sec. 7.

Wi/s 1NE14 Sec. 17.

Sy2 NEI4 Sec. 8.

NE% SW14 Sec. 5.

SW14 NW14 Sec. 8.

EVs SE14 Sec. 8.

SE% SW14 SW14 SE:14 Sec. 5, NWi^ NE14
NE% NW% Sec. 8.

WVs NW14 Sec. 16, T. 8 N., R. 23 E.

SW% NWy4 NWy^ SW14 Sec. 30, T. 9 N., R. 23

E.; SE14 NE14 NE14 SE% Sec. 25, T. 9 N., R.

22 E.

wy2 See. 21, Ey^ SEy4 NW14 SE14 sy2 NW14
NEi/i SWi/4 Sec. 20, T. 8 N., R. 23 E.

NE14 NWi/4 Sec. 7.

Ny2 NWy4 Sec. 7.

Ey2 Ey2 SW'14 SW14 SW14 SE,% NWI4 Sec. 7,

all Sec. 18, NEii4 Sec. 19.

In Sec. 8, T. 9 N., R. 23 E.
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NE14 NW14 Sec. 20, SWi/4 WVs SE14 NWy4
Sec. 17.

Sec. 17, NE14 NW14 Sec. 20.

SE14 NW14 Wi/s NE14 EVs SE14 Sec. 20.

Sec. 20, 29, 32, T. 9 N., E. 23 E.

Wy2 Sec. 21, Ei/s SE% Sec. 20

SW14 SW14 Sec. 17, Ei/s SE14 Sec. 18, NW%
NW14 Sec. 20, T. 8 N., E. 23 E.

El/s SW14 NW14 SW14 Sec. 17, NE14 NWi^
Sec. 20. [46]

Wy2 NWi/4 Sec. 17.

SEI/4 SW.14 SW14 SEi/4 Sec. 5, NW% NE14
NE14 NW14 Sec. 8.

W/2 SW14 NE14 SW% Sec. 17.

NW14 NW14 Sec. 20.

S:i/2 NWi/4 Sec. 20.

Wy2 NWL4 Sec. 16.

SE14 Sec. 17.

W2 SE14 Sec. 20, T. 8 N., E. 23 E.

E;y2 NE14 Sec. 8, WVs NW14 Sec. 9, T. 8 N., E.

23 E., SE14 SEl/4 Sec. 32, T. 9 K, E. 23 E.

Wy2 SW% Sec. 16.

NW14 NWi/4 Sec. 8, m/2 NE14 Sec. 7, T. 8 N.,

E. 23 E.

W% Wy2 Ey2 N"W];4 Sec. 28, Ey2 Ey2 Sec. 29,

NWi/4 NW14 Sec. 33, Ey2 NE14 Sec. 20, Wy2
NW14 Sec. 21, T. 9 N., E. 23 E.

Wy2 NW14 Sec. 30.

Sy2 SVPA Sec. 7.

Ny2 NW14 Sec. 28, Ny2 NE14 Sec. 29.

SWi^ NW14 NWJ/i SWi^ Sec. 7.

NW14 Sec. 18, Sys SW14 Sec. 7.
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SW14 NE1I4 Wy2 SE14 NE114 SW14 Sec. 18, T.

8 N., R. 23 E.

EVs SEi/i NWi/4 SE14 81/2 SW14 See. 12, NW%
NE14 Ni/s SW14 .S' NWy4 Sec. 13, NE14 NEI4

SEi/4 Sec. 14, T. 9 N., R. 22 E.

NW14 SW14 SWi/4 NWi/4 Sec. 19, T. 8 N., R.

23 E.

NE14 NW14 Sec. 24.

Ey2 SW.14 NWi^ SW14 NW14 SE% Sec. 13.

NW% NW14 Sec. 24. [47]

W2 SE;i4 SWl/4 NE14 Sec. 36, T. 9 N., R. 22 E.

:Nry2 NE14 Sec. 1, T. 8 N., R. 22 E., 8^/2 SE%
Sec. 36, T. 9 K, R. 22 E.

NE:i4 Ey2 NW14 Ny2 SE14 NE14 SW14 See. 2.

SEi/4 SW14 Sy2 SE14 Sec. 25, NE:i4 NW% Sec.

36, T. 9 N., R. 22 E.

NW14 Sec. 18, Sy2 SWI4 Sec. 7, T. 8 N., R. 23 E.

Sy2 SWi/4 SWi/4 SE14 Sec. 35, SEi^^ SE14 Sec.

34, T. 10 N., R. 22 E.

Wy2 SW14 SW% NW% Sec. 24.

NW14 NE'i/4 Sec. 36.

Ey2 SEi/4 NWi/4 SEi/4 Sy2 SW14 See. 12, NW%
NE.14 Ny2 SW14 Sy2 NW14 Sec. 13, NE14 NE14
SE14 Sec. 14, T. 9 N., R. 22 E.

Ny2 NW14 Sec. 28, Ny2 NE14 m/2 NW14 Sec. 29,

ST\^/4 SE14 Sy2 SW14 Sec. 20, T. 8 N., R. 23 E.

About 1200 acres between old and new state lines,

Nevada Lands, sometimes called the Rickey Ranch.

SW14 NWyt NW14 SW14 Sec. 7, T. 8 N., R.

23 E.

m/2 SE14 Sy2 NE14 Sec. 1, T. 8 N., R. 22 E.

Sys NW14 Ny2 SWi/4 NW14 SE% Sec. 12.
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Si/o SE14 Sec. 25, T. 9 N., R. 22 E.

SW14 ^YP-A Sec. 19, wy2 NW14 NW14 sw%
Sec. 30, T. 8 N., R. 23 E.

Ni/o SE'14 Sy2 NE14 Sec. 24 T. 8 N., R. 22 E.

Sy2 NWi/4 Ni/s SW14 Sec. 12, T. 9 N., R. 22 E.

swi/4 swi^^ Sec. 19, wy2 NW14 NW14 SW14
Sec. 30.

SW14 SWi^ Sec. 30.

SW14 NW14 NW14 SW^/4 Sec. 30. [48]

NE14 SW14 SW14 NW14 Sec. 20 T. 8 N., R.

23 E.

WVs SW14 Sec. 6, T. 9 N., R. 23 E.

NE:14 SW14 Sec. 20, T. 8 N., R. 23 E.

SW14 NW14 NW14 SWi/4 Sec. 19, T. 8 N., R.

23 E.

SVs SE14 SE14 SW^t Sec. 2, Ey2 NE14 NW%
NE14 Ey2 SE.yt Sec. 11.

NE'14 NW14 Sec. 25.

All Sec. 1, Ny2 Ny2 Sec. 12, T. 9 N., R. 22 E.

Ny2 SEi/4 Sy2 NE14 Sec. 1.

Ey2 SEi/4 SEl/4 NEi/4 Sec. 25, T. 8 N., R. 22 E.
* 4fr * * * * •}(•

Lands situate in Township 9 North, Range 22

East.

Section 24, Lots 1, 2 and 3;

Lot 1 containing _ ...._ 10.99 acres

Lot 2 containing 37.61 "

Lot 3 containing „ „ 6.30 "

Section 12 WVs
Section 11 Eys
Section 13 Wy2 - 960.00 "

NE14 of Section 14 _ 160.00 "

I
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Lots 1, 2, 3, 4 and 5 of Section 14

Lot 1 containing 30.39 acres

Lot 2 containing „ 27.00

Lot 3 containing. 19.80

Lot 4 containing 39.80

Lot 5 containing 14.74

NE% of NWi/4 of Section 14 40.00

1346.63

[49]

EXHIBIT B

Wy2 NWi/4 Sec. 1, EVs NW14, NE:14 Sec. 2, T.

13 N., R. 25 E.; Sees. 1, 12, 13, 24, 25, 26 and 36;

SE14 SE14, Eii/s Ei/o NE;i/4, EYs NE14 SEI4 Sec.

11, Ei/s NE14 SW14 NE%, SEi/4 Sec. 14, SW14
NW14, EVs Wi/s, E:i/2 S€c. 23, NW14 NW%, Ei/g

Wy2, EVs Sec. 35, T. 14, N., R. 25 E.

Sees. 4, 5, 6, 7, 8, 9, 16, 17, 18 and 21; Wy2 W^
Sec. 3, "WVs Wy2 Sec. 10, Wy2 WVs Sec. 15, NE14,

wy2 Sec. 19, Eyo swi/i, NW14, Ey2 Sec. 20, wy2
Wy2 Sec. 22, Ey2 NW14, NE.14 Sec. 29, Wyg NWi/4,

SW14 Sec. 30, Wy2 Wy2 Sec. 31, T. 14 N., R. 26 E.,

NE14 SW14, Ey2 NE14, SEi/4 Sec. 25, Ey2 wys,
Ey2 Sec. 36, T. 15 N., R. 25 E., Sees. 30, 31 and 32,

Sy2 Sec. 19, SW14 Sec. 20, SW% SWy4 Sec. 28, Sy2

NW14, Nwi/4 NW14, sy2 SE14, NW14 SE%,
SW14 Sec. 29, SWi/4 NE3/4, SE14, WVs Sec. 33,

SW14 SW14 Sec. 34, T. 15 N., R. 26 E., Ey2 NW14,
NEi/4 SWy4, EVs Sec. 17, NEi/4 Sec. 20, T. 14 N.,
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R. 25 E. ; SVs SW14 Sec. 29, SVs SE14, NW14 ^^M,
SW14 Sec. 30, NE14 NE14, SWi^ Sec. 31, Ni/g

NW14, SW14 NW% Sec. 32, T. 15 N., R. 25 E.

Service acknowledged Jan. 24, 1927.

COLE L. HARWOOD
Solicitor for Plff.

[Endorsed] : Filed Jan. 25, 1927. [50]

[Title of District Court and Cause.]

ANSWER TO AME'NDED BILL OF
COMPLAINT

Conies now Walker River Irrigation District, a

corporation, one of the defendants herein and for

answer to the amended bill of complaint herein ad-

mits, denies and alleges as follows, to-wit:

I.

This defendant is without knowledge as to the

allegations and each of the allegations of para-

graph I of said amended bill of complaint except

that this defendant admits that it is a citizen and

resident of the State and District of Nevada.

IL
This defendant is without knowledge as to

whether or not on November 28, 1859 and/or for a

long time prior thereto or at all the plaintiff was

and/or ever since has been and/or still is and/or

now is the owner of about 86,400 acres of land in

the State and District of Nevada or w^hich then
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formed and/or now forms the Walker River In-

dian Reservation. This defendant admits that on

[51] November 29, 1859, said lands were arid in

character and incapable of producing crops without

artificial irrigation. This defendant is without

knowledge as to whether or not a large part of said

land was then and/or now is susceptible of being

reclaimed and/or made valuable agricultural lands

by artificial irrigation. This defendant is without

knowledge as to whether or not in the year 1859 a

portion of said lands were irrigated and/or pro-

duced crops. This defendant is without knowledge

as to w^hether or not said irrigated lands thereafter

or at all gradually were increased in area by the

reason or other efforts of plaintiff in building canals

and/or ditches and/or growing crops thereon, and

this defendant is without knowledge as to whether

that now about 2,000 acres or any other number of

acres have been reclaimed and/or are producing

any and/or valuable crops of hay or grain or pas-

ture and/or garden truck.

III.

This defendant is wdthout knowledge as to

whether or not on or about or before the 29th day
of November, 1859, or at any other time or at all,

or whether or not plaintiff had for a long time prior

thereto recognized the fact that certain Pahute
and/or other Indians were and/or they and/or their

ancestors for many years had been residing upon
and/or using certain lands in the State of Nevada
around and/or near the Walker River and/or
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Walker Lake which lands are those mentioned in

the second paragraph of the amended bill of com-

plaint, and this defendant is without knowledge as

to whether plaintiff was then or at all desirous of

protecting said Indians and/or their descendants

in their lands or homes or fields or pastures or fish-

ing or waters and/or in their use thereof, and/or

in affording to them opportmiity to acquire the art

of husbandry and/or other arts of civilization

and/or to become civ- [52] ilized, or did reserve said

lands with or without the appurtenances, or at all,

from any and/or all forms of entry or sale and/or

did reserve and/or set aside the same or any part

thereof for the sole use of said Indians and/or for

their benefit and/or civilization. This defendant ad-

mits that on the 23rd day of March, 1874, the said

lands were by order of the President of the United

States of America, withdrawn from sale or other

disposition and set apart for the Pahute and other

Indians, but according to information and belief

denies said withdrawal w^as for the aforesaid pur-

poses or constituted a withdrawal of water.

This defendant admits that the Walker River

flows through a large part of said lands. This de-

fendant is without loiowledge as to whether or not

a large part of said lands, to-wit: about 11,000'

acres or any other number of acres, are susceptible

of irrigation from and/or by use of the waters of

said Walker River and/or all its branches and/or

tributaries including the East Walker River and/or

West Walker River. This defendant is without
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knowledge as to whether or not for the successful

irrigation and/or proper irrigation of and/or for

domestic and/or other uses on said lands there is

now required and/or ever since the year 1859 there

has been required 150 cubic feet per second of time,

or any other amount, of said waters of the Walker

River.

This defendant is without knowledge as to

whether or not since the 29th day of November,

1859, and/or prior thereto, the said Indians and/or

their descendants had lived in said reservation but

admits that some of the Indians now Hve upon said

reservation and admits that said reservation is now

being used by the United States as an Indian Reser-

vation. Admits that plaintiff does now and for many

years last past has maintained an agency and an

Indian school upon said reservation. This defendant

is without [53] knowledge as to whether or not

plaintiff has encouraged or does encourage the In-

dians belonging to said reservation to farm said

lands and defendant is without knowledge whether

said Indians nimiber about 520 persons or any

other number and defendant is without knowledge

as to whether many of the acres thereof, to-wit : ap-

proximatel}^ 2,000 or any other niunber, have been

for many years last past or since about the year

1859 and/or still and/or now are being irrigated

and/or farmed by them and/or used for the pur-

pose of producing extensive crops of hay or grain

or pasture and/or vegetables.
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IV.

This defendant denies according to information

and belief that the United States by setting aside

said lands for said purpose and/or by creating said

Walker River Indian Reservation and/or by virtue

of the matters and things set forth in said com-

plaint prior to paragraph lY, did on the 29th day

of November, 1859, or at any other time or at all

reserve from further appropriation and/or did re-

serve or set aside and/or appropriate for its own

use in or on and/or about said Indian Reservation

and/or on the lands thereof from and/or of waters

of said Walker River and/or its tributaries 150

cubic feet of water per second of time or any other

amount of water per second of time.

This defendant is without knowledge as to

whether or not the plaintiff is the owner of and/or

by and/or through said Pahute and/or other In-

dians is in the possession and/or occupation of said

lands and the said Walker River Indian Reserva-

tion. This defendant is without knowledge as to

whether the plaintiff is now the owner of and/or by

and/or through said Pathute and/or other Indians

ever since the year 1859 has been the owner and/or

appropriator of and/or entitled to the use and/or

benefit of a vested water [54] right to 150 cubic feet

per second of time of the waters of said Walker
River or East Walker River or West Walker River

and/or all of the tributaries of said river. This de-

fendant is without knowledge as to whether or not

plaintiff, in the year 1859, appropriated and/or re-

served from further appropriation and/or ever
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since said year 1859 plaintiff by and/or through

the said Pahute and/or other Indians has been

and/or still and/or now is using and/or utilizing

said 150 cubic feet per second of time of said waters

for the necessary and/or beneficial irrigation and/or

reclamation of portions of said lands on said

Walker River Indian Reservation. This defendant

admits that the climate where said lands are situ-

ated is dry and arid and that it is necessary to irri-

gate said lands in order to produce or raise crops

thereon; admits that without irrigation and nat-

urally said lands will not produce agricultural crops

and are of little value without irrigation but denies

that said lands will not produce grazing crops with-

out irrigation; admits that with proper irrigation

said lands will produce crops of hay, grain, pasture

and vegetables but only if properly cultivated and

attended to along with such irrigation. Defendant

is without knowledge as to whether said lands have

for many years last past produced large crops of

hay or grain or pasture and/or vegetables. Defend-

ant is without knowledge as to w^hether there is no

other source of supply of water for the irrigation

of said lands described in the complaint than the

so-called Walker River or East Walker River or

West Walker River and/or the tributaries thereof;

and this defendant is without knowledge as to

whether or not the waters of said last mentioned

sources have been used and/or utilized as alleged in

the complaint for the purpose of raising the said

crops upon said lands. This defendant is without

[55] knowledge as to whether or not in the build-
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iiig of the necessary irrigation works, including

canals or ditches and/or laterals and/or in clearing

said lands for irrigation and/or in seeding them

to crops plaintiff has expended large sums of money ,-

to-wit, $175,000.00, and this defendant is without

knowledge as to whether or not that if said plain-

tiff is deprived of the use of said water upon said

lands the said lands will again become barren and

of little or no value and said irrigation works or

canals or ditches and/or laterals will likewise be

and/or become almost valueless.

Y.

This defendant denies he is without right and/or

wrongfully and/or unlawfully using and/or utiliz-

ing the said waters of said Walker River or East

Walker River or West Walker River and/or the

tributaries thereof in the irrigation of lands owned

or possessed by him, and denies that in so utiliz-

ing said waters he is obstructing or impeding and/or

preventing them from flowing down their natural

channels to said Walker River Indian Reservation

and denies that he is preventing and/or hindering

the plaintiff and/or the said Pahute and/or other

Indians aforesaid from using and/or utilizing said

waters upon said lands on said Walker River In-

dian Reservation except that this defendant admits

that such waters as he is utilizing and using upon

his lands does not flow down to the Walker Indian

Reservation. This defendant denies that he is

threatening to use and/or utilize all of said waters

of the Walker River upon lands owned and/or pos-
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sessed by him and denies that he is threatening to

prevent plaintiff and/or the said Pahute and/or

other Indians from using or utilizing any of said

waters upon their said lands in said Walker River

Indian Reservation except that this defendant ad-

mits that he threatens to continue to use such

waters of the Walker River and [56] its tributaries

as he has used heretofore and in accordance with

the rights conceded and recognized by plaintiff on

page 14, paragraph VI of the printed amended bill

of complaint. Defendant denies that the said de-

fendant 's said threatened use of said waters is with-

out right and/or wrongful and/or unlawful. De-

fendant is without knowledge as to whether or not

in the event the said defendant prevents the said

waters from flowing to said Walker River Indian

Reservation plaintiff and/or the said Pahute and/or

other Indians will have no water whatever to supply

the needs and/or requirements of said Pahute

and/or other Indians in the necessary or economi-

cal and/or beneficial irrigation of said lands on said

Walker River Indian Reservation ; and this defend-

ant is without knowledge as to whether or not as a

result thereof plaintiff wiU sustain great or im-

mediate and/or irreparable loss or damage and/or

injury to its said lands and/or that it will be unable

to raise or produce crops of hay or grain or pasture

or vegetables upon said lands ; this defendant denies

that he threatens or will unless restrained and/or

enjoined by order of this court from so doing, con-

struct dams or levees or headgates and/or ditches

in said Walker River or East Walker or West
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Walker River and/or the tributaries thereof and/or

thereby prevent the waters thereof from flowing

naturally to the said lands of plaintiff on said

Walker River Indian Reservation or thus prevent

said Pahute and/or other Indians from using and/or

utilizing said waters which are necessary and/or es-

sential as set out in the complaint for the proper

and/or beneficial irrigation of said lands on said

Walker River Indian Reservation save and except

that this defendant admits that he threatens to con-

tinue the diversion of water for his said lands as

hereinabove alleged in accordance with the rights

conceded and recognized by the plaintiff and set

forth in the final decree of [57] this court in the

cause entitled ''Pacific Livestock Company, a cor-

poration, Complainant, vs. T. B. Rickey, et al, De-

fendants," In Equity No. 731, and defendant's

counterclaim hereto and this defendant denies that

such diversion or threatened diversion will be to

the great or immediate and/or irreparable loss or

damage and/or injury of this plaintiff. This de-

fendant is without knowledge whether or not plain-

tiff will be deprived of and/or will be unable to

raise and/or produce crops of hay or grain or pas-

ture or vegetables which it has raised and produced

or claims to have raised or produced and/or pro-

duced upon said lands for many years last past.

VI.

This defendant is without knowledge whether or

not the rights of this defendant or either or any of

defendants to the use of waters of said Walker
River or East Walker River or West Walker River
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and/or the tributaries thereof are conflicting with

and/or adverse to the rights of plaintiff as set out

in the complaint. Defendant denies that the rights

of defendant and the rights claimed by the said de-

fendants and each of them are conflicting and are

adverse to the rights of each other, and denies that

the rights claimed by said defendants and each of

them if exercised would and/or when exercised do

diminish the volume of said waters in said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof so as to deprive the

plaintiff of the amornit of water to which it is en-

titled as a vested priority. Denies that in particular

during the remainder of the irrigation season of

1926, if defendant or any of them should use or

utilize the waters to which he, they and/or each of

them claim they are entitled the plaintiff, and/or

the said Pahute and/or other Indians would suffer

and/or sustain a total loss of all remaining [58]

crops which could be grown on said lands during

the remainder of the season of 1926 if the waters

to which plaintiff is entitled are allowed to flow

down upon said lands and denies that the use of

water by defendant as aforesaid or either or any

of them will be to the plaintiff's great or immediate

and/or irreparable loss and/or damage.

Denies that until the rights of the various claim-

ants, parties to the complaint herein, including the

plaintiff, to the use of waters flowing in said Walker

River or East Walker River or West Walker River

and the tributaries thereof in the States of Califor-

nia and/or Nevada have been settled and/or the ex-
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tent or nature or order and/or time of each right

to divert said waters from said river and/or its

tributaries have been judicially determined, plain-

tiff cannot properly protect its rights in and/or to

the said waters and denies that to protect said plain-

tiff's rights other than as herein sought, if they

could be so protected, would necessitate a multi-

plicity of suits.

This defendant admits that the water rights and

ditch rights of said defendant along the Walker

River and its tributaries in Nevada and in Cali-

fornia were determined and adjudicated by the

final decree of this court in the cause entitled "Pa-

cific Livestock Company, a corporation. Complain-

ant, vs. T. B. Rickey, et al, Defendants," In Equity

No. 731. This defendant admits that the plaintiff in

asserting its own claims by this bill of complaint

does and will not disturb or interfere with the rela-

tive rights as among themselves, of the parties to

said decree In Equity No. 731 or their heirs, suc-

cessors, administrators or assigns, who are parties

to this suit. This defendant admits that those who
were parties in or to that suit and cause entitled

"Pacific Livestock Company, a corporation. Com-

plainant, vs. T. B. [59] Rickey, et al. Defendants,"

In Equity No. 731, including defendants who are

heirs, successors, executors or assigns of the parties

to said suit in Equity 731, including this defendant,

have and shall have the priorities and rights to

water and ditches adjudicated to them by the decree

in said suit in Equity No. 731, which said decree is
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hereby referred to and made a part hereof, the same

being on file in the above entitled court.

Admits that the plaintiff in asserting its own

claims by this Amended Bill of Complaint does not

disturb or interfere with the relative rights as

among themselves, of the parties to said decree in

Equity No. 731 or their heirs, successors, ad-

ministrators or assigns, who are parties to this suit.

[60J
For a Further Defense to Said Amended Bill of

Complaint and by Way of Counterclaim This De-

fendant Alleges:

I.

That this defendant, Walker River Irrigation

District, is now and w^as at all times since April 14,

1919 a public corporation duly and regularly

created and organized under and by virtue of the

laws of the State of Nevada having its principal

place of business at Yerington, Lyon County, Ne-

vada and doing business in the States of Nevada

and Cahfornia, under and pursuant to the laws of

such states.

11.

That the jurisdiction of this court over this case

depends upon the fact, among other things that the

United States of America is a party thereto and

that a part of the subject matter is within the state

and district of Nevada. That the value and amount
of defendant's rights exceeds the sum of $3,000.00,

exclusive of costs and interest.



68 United States of America vs.

III.

That the defendant, Walker River Irrigation Dis-

trict, through itself and predecessors in interest, is

now and continuously for more than fifty years last

past has been the owner of, in the possession of, and

entitled to the immediate possession of the follow-

ing described pieces and parcels of land situate in

the County of Mono, State and District of Northern

California

:

The Northwest Quarter (NWi/4) of Section

Twenty-eight (28), Township Five (5) North,

Range Twenty-five (25) East, M. D. B. & M.;

Northwest Quarter (NWi/4), West Half of

Northeast (WI/2NE14), Northwest Quarter of

Southeast Quarter (NW^^SE^), Northeast

Quarter of Southwest Quarter [61] (NE^^

SW14)> North Half of Southeast Quarter of

Southwest Quarter (Ny2SE%SWi4) and North

Half of Southwest Quarter of Southeast

Quarter, (NyoSWJ^SE^i) of Section Sixteen

(16);

West Half of Southwest Quarter (Wi/g

SW14) of Section Twenty (20) ; East Half of

Southeast Quarter (E%SEy^) of Section Nine-

teen (19).

All being in Township Five North, Range

Twenty-five East, M. D. B. & M.

East Half of East Half (Ei/sEys) of Section

Sixteen (16), Township Five North, Range
Twenty-five East, M. D. B. & M.
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Beginning at a point which bears North 50°

20' W. 8548.0' from the S. E. Comer of Sec-

tion 29, Tp. 5 North, Range 25 E., M. D. B. &
M.; thence N. 37° 10' W. 661.9'; thence N. 14°

15' W. 1179.9'; thence N. 32° 11' E. 1116.2';

thence N. 9° 22' W. 827.8'; thence N. 0° 26' E.

634.5'; thence N. 5° 02' E. 1884.2'; thence N.

34° 52' W. 764.8'; thence N. 1° 12' W. 523.1';

thence N. 76° 30' E. 1561.1'; thence East 311';

thence S. 1052.3'; thence West 1320'; thence

South 6406.3'; to place of beginning, contain-

ing 77.83 acres, more or less. Also the SE14 of

NE14 of Sec. 19, Township 5 North, Range 25

East, M. D. B. & M., containing 40 acres, more

or less, making a total of 117.83 acres, more or

less, and all being in the East Half (E%) of

Section Nineteen (19) and the Southeast

Quarter (SEI4) of Section Eighteen (18),

Township 5 North, Range 25 East, M. D. B.

&M.
East Half of Northwest Quarter (Ei/oNWi/i)

and Northeast Quarter (NEi/4) of Section

Twenty-nine (29), Township Five (5) North,

Range Twenty-five (25) East, M. D. B. & M.,

containing 240 acres, more or less.

The Southeast Quarter (SEi/4) and the

Northeast Quarter of Northeast Quarter (NEI4

NE14) and West half of Northeast Quarter

(Wi/sNEi/i) Section 20, T. 5 N., R. 25 E. The

East half of Northwest Quarter (Ei^NW^)
and East Half of Southwest Quarter (E%
SW14) of Section 20, T. 5 N. R. 25 E.
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The West Half of Northwest Quarter (Wy2
NW^^) of Section 21, T. 5 N., R. 25 E. The

Northwest Quarter of Southwest Quarter

(NW34SWi;4) of Section 21, T. 5 N., R. 25 E.

The South Half of Southeast Quarter (SV2

SEi/4)> the Northeast Quarter of Southeast

Quarter (NE14SEI4), the South Half of South-

west Quarter (S%SW14) and Northwest

Quarter of Southwest Quarter (NW14SW14)
of Section 17, T. 5 N., R. 25 E., and West Half

of Southwest Quarter (Wi^SWi^) of Sec-

tion 16, T. 5 N., R. 25 E.

The South Half of Northeast Quarter (Sl/g

NE^^:) aiicl the Northeast Quarter of Southwest

Quarter (NE^^SW^/i) and Northwest Quarter

of Southeast Quarter (NW14SE14) of [62]

Section 17, T. 5 N., R. 25 E., M. D. B. & M.

containing 1040 acres, more or less.

South Half of Southwest Quarter of South-

east Quarter (Si/sSW^SE^) of Section 16;

South Half of Southeast Quarter of Southwest

Quarter (Si^SE^SW^A) of Section 16; East

Half of Northwest Quarter (Ei/oNWi/i), Sec-

tion 21, and West Half of Northeast Quarter

(WVsNEi/i) of Section 21, all in T. 5 N., R. 25

E., M. D. B. & M., containing 200 acres, more

or less.

South Half of Southwest Quarter (SV2

SW^/4), Northeast Quarter of Southwest

Quarter (NE14SW14), Northwest Quarter of

Southeast Quarter (NW^SEi/i), all in Sec-
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tion 21, T. 5 N., R. 25 E., M. D. B. & M., con-

taining 160 acres, more or less.

The fractional portion of Section Nine (9)

and the fractional portion of Section Four (4)

of T. 5 N., R. 25 E., M. D. B. & M.

;

The fractional portion of Section Thirty-

four (34) and the fractional portion of Section

Twenty-seven (27) of T. 6 N., R. 25 E.

IV.

That the stream known as the Walker River, in-

cluding its tributaries, is a natural stream and

water course rising on the eastern slopes of the

Sierra Nevada Mountains and foot hills in the

States of California and Nevada and debouching

therefrom into various valleys ultimately joining in

a single stream known as the Walker River and

emptying when not utilized into Walker Lake

situate in the State of Nevada. That said Walker

River consists principally of two tributaries known

as the East Walker River and the West Walker

River; that said tributaries last mentioned join and

form the main Walker River in Lyon County, Ne-

vada. That the East Walker River rises in various

tributaries in the Sierra Nevada Mountains de-

bouching into what is known as Bridgeport Valley,;

California, the waters of which then flow in a north-

erly and northeastly direction to its confluence with

the main Walker River. That the West Walker

River rises on the eastern slope of the Sierra Ne-

vada [63] Mountains in various tributaries which

join and form the West Walker River in what is
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known as Antelope Valley, California, tlie water

of which tributary flows in a northeasterly direc-

tion to its confluence with the main Walker River

as aforesaid. That all of said streams and tribu-

taries are natural streams and water courses. That

said East Walker River and its tributaries flow in

their natural channels and courses through, over

and upon the lands of this defendant hereinabove

described.

V.

That the lands hereinbefore described belonging

to this defendant at all times have been and now are

riparian to and irrigable from said East fork of the

Walker River and the various channels and w^ater-

ways into and through which the waters of said

river flow. And the w^aters of said stream, naturally

and by means of dams and ditches constructed by

defendant, its grantors or predecessors in interest,

flow through, over and upon said lands thereby irri-

gating them and making them fit for cultivation and

pasturage besides supplying the water thereon for

stock and for all other purposes for which an

owner of land bordering on a rimning stream has

the right to use the waters thereof; that this de-

fendant, its grantors and predecessors in interest

have plowed, cultivated and irrigated the said lands

and constructed ditches and other works for con-

trolling, regulating and utilizing the waters of said

East fork of Walker River and tributaries, so as

aforesaid, supplied to said lands; that said works

were constructed at great expense to this defendant,

its gi'antors and predecessors in interest, and said
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works have been, during all times mentioned and

for more than fifty years immediately last past and

are now being used to irrigate said lands with the

waters of said East Walker River [64] and tribu-

taries and to supply water for stock, pasture and

for domestic purposes; that this defendant and its

grantors and predecessors in interest have by

means of said works used more than 75 cubic feet

of water per second of said East Walker River and

its tributaries for stock, domestic and agricultural

purposes and have irrigated large portions of said

lands and by means of said irrigation have produced

large crops of grass, hay, cereals and other agricul-

tural products thereon.

VI.

That this defendant is entitled to the full, regu-

lar and natural flow of the waters of said East

Walker River through and over the said lands in

Mono County, California, hereinabove described, at

all times. That the water of said river is at all times

necessary and very beneficial to said lands and adds

greatly to the productivity and fertility thereof and

gives the said lands the greater element of their

value; that if the flow of said water is taken away
from said land the same would become arid and

greatly depreciated in value and the crops growing

thereon and to grow thereon dry up and perish and

be of no value whatever ; that the climate where said

lands are situated is dry and arid and the annual

rainfall there is small; that said lands, unless irri-

gated otherwise than by natural rainfall are unfit
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for cultivation or pasture ; that the soil of said land

is, however, fertile, and when said lands are irri-

gated by means of the flow of water hereinabove

described other than by natural rainfall they are

very productive and greatly enhanced in value.

VII.

That the plaintiff herein, United States of

America, claims adversely to this defendant an

estate or interest in said waters of the Walker River

and its tributaries so owned by the [65] defendant

aforesaid but that the said claim of plaintiff is

without right and this defendant has superior rights

to the right of plaintiff in and to said lands, riparian

to said stream as aforesaid and that the claim of

the plaintiff in and to any estate right, title or in-

terest in or to the waters of said Walker River and

its tributaries, or any part thereof, or in or to the

use of the same or any right to take or use said

waters or any part thereof is junior and subordinate

and subject to the paramount right of this defend-

ant to take and use all of said waters hereinabove

mentioned for the purposes for which it is entitled

to use the same as a riparian owner as aforesaid.

[66]

For a Further Defense to Said Amended Bill of

Complaint and by Way of Further Counterclaim

This Defendant Alleges:

I.

That this defendant. Walker River Irrigation

District, is now and was at all times since April 14,
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1919 a public corporation duly and regularly

created and organized under and by virtue of the

laws of the State of Nevada having its principal

place of business at Yerington, Lyon County, Ne-

vada and doing business in the States of Nevada

and California, under and pursuant to the laws of

such states.

II.

That the jurisdiction of this court over this case

depends upon the fact, among other things, that

the United States of America is a party thereto and

that a part of the subject matter is within the state

and district of Nevada. That the value and amount

of defendant's rights exceeds the sum of $3,000.00,

exclusive of costs and interest.

III.

That pursuant to the laws and statutes of the

State of California in such cases made and provided

this defendant did on the 8th day of August, 1919

file with the Department of Public Works, Division

of Water Rights, State of California, an application.

No. 1389, to appropriate 63,000 acre feet of water

per annum of the East Walker River and tribu-

taries to be collected and stored each year in a

reservoir situated on and along the East Walker
River in Sections 23, 24, and 34 of Township 6

North, Range 25 East, M. D. B. & M. and in Sec-

tions 4, 9, 16, 17, 18, 19, 20, 21, 28 and 29 of Town-
ship 5 North, Range 25 East, M. D. B. & M., which
said water is to be used and is being used bene-

ficially for agricultural, stock water- [67] ing, do-
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mestic and other purposes on 80,000 acres of land

in the State of Nevada in what is called the East

Walker River Valley and Mason Valley; said

supply to be supplemented by other waters as herein

set forth.

That thereafter and in accordance with law and

the rules and regulations of the Department of

Public Works, Division of Water Rights, State of

California, a permit bearing serial number 2536 was

duly and regularly issued to this defendant by the

said Department of Public Works, Division of

Water Rights of the State of California, awarding

to this defendant 57,000 acre feet of water per an-

num of the East Walker River and its tributaries;

that this defendant is now the owner and holder of

said application, permit and all the rights there-

under ; that all acts and things required by the laws

of the State of California and the rules and regula-

tions of the Department of Public Works, Division

of Water Rights of the State of California have

been duly and regularly complied wdth and that

the said application and permit are in full force,

virtue and effect.

IV.

That upon the filing of said application and im-

mediately thereafter this defendant did commence
the work of constructing a dam for a reservoir and

incidental works necessary for the storage and con-

trol of the said waters of East Walker River and

prosecuted said work continuously, except when
interrupted by the elements, until the same was

i
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completed on or about December 1, 1924; that the

works described in said application and permit

have been constructed and that there has been ex-

pended for all purposes in connection with the con-

struction of said reservoir and the storage of water

therein [68] by this defendant a sum approximating

$300,000.00. That the water stored in said reservoir

heretofore has been used beneficially upon lands in

Nevada lying within the boundaries of the Walker

River Irrigation District which comprise the valley

and lands in the State of Nevada along the East

Walker River, West Walker River and the main

Walker River.

That by virtue of the foregoing matters and

things this defendnt alleges that it is now, and ever

since the 8th day of August, 1919 has been the

owner of and vested with a water right in and to

the waters of the East Walker River and its tribu-

taries to the extent of 57,000 acre feet per annum
for storage in said Bridgeport Reservoir for the

uses and purposes herein set forth.

V.

That pursuant to the laws and statutes of the

State of California in such cases made and provided

this defendant did on the 21st day of February,

1921 file with the Department of Public Works, Di-

vision of Water Rights of the State of California

an application to appropriate 85,000 acre feet of

water per annum of the West Walker River and

tributaries to be collected and stored each year in

a reservoir situated in what is known as and called

Topaz Reservoir in Sections 26, 27, 34 and 35, Town-
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ship 10 North, Range 22 East, M. D. B. & M. in the

State of California and in Sections 4 and 5, Town-

ship 9 North, Range 22 East, M. D. B. & M. and in

Sections 27, 28, 29, 32, 33 and 34, Township 10

North, Range 22 East, M. D. B. & M. in the State

of Nevada which said water is to be used and is

being used for agricultural, stock watering, do-

mestic and other purposes on 80,000 acres of land

in the State of Nevada in what is called Smith

Valley and Mason Valley ; said supply to be supple-

mented [69] by other waters as hereinabove set

forth.

That thereafter and in accordance with law and

the regulations of the Department of Public Works,

Division of Water Rights of the State of California

a permit bearing serial number 2537 was duly and

regularly issued to this defendant by the said De-

partment of Public Works, Division of Water
Rights of the State of California awarding to this

defendant 85,000 acre feet of water per annum for

storage in said Topaz Lake Reservoir of and from

the waters of West Walker River and its tributaries

with a maximum rate of diversion to storage of

1,000 cubic feet of water per second; and that this

defendant is now the o^^Tier and holder of said ap-

plication, permit and all rights thereunder ; that all

acts and things required by the laws of the State

of California and the rules and regulations of the

Department of Public Works, Division of Water
Rights, State of California have been duly and

regularly compiled with and that the said applica-

tion and permit are in full force, virtue and effect.
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VI.

That upon the filing of said application and im-

mediately thereafter this defendant did commence

the work of constructing a tunnel to tap said To-

paz Lake and other incidental works, such as dams,

ditches, and embankments necessary for the storage

and control of said waters of the West Walker

River and prosecuted said work continuously, ex-

cept when interrupted by the elements, until the

same was completed to a maximmn of 40,000 acre

feet storage capacity; that defendant is mth due

diligence proceeding with the completion of said

work so as to store the said 85,000 acre feet of

water authorized under said permit. That there has

been expended for all purposes in connection [70]

with the construction of said reservoir to date and

the storage of waters therein by this defendant a

sum approximately $600,000.00. That the waters

stored in said reservoir heretofore have been bene-

ficially used upon the said lands in Nevada lying

within the boundaries of the Walker River Irriga-

tion District which comprise lands near the Ne-

vada-California State Line, Smith Valley and Ma-
son Valley along the West Walker River and the

main Walker River.

That by virtue of the foregoing matters and

things this defendant alleges that it is now and ever

since the 21st day of February, 1921 has been the

owner of and vested with a water right in and to

the waters of the West Walker River and its trib-

utaries to the extent of 85,000 acre feet per annum
for storage in said Topaz Lake Reservoir.



80 United States of America vs.

YII.

That pursuant to the laws and statutes of the

State of California in such cases made and pro-

vided this defendant did, through its grantor and

predecessors in interest, on the 30th day of Sep-

tember, 1918 file with the Department of Public

Works, Division of Water Rights of the State of

California an application. No. 1097, to appropriate

35,000 acre feet of water per annum of the West

Walker River and tributaries to be collected and

stored each year in a reservoir situated on and

along the West Walker River in Sections 27, 30

and 34, Township 6 North, Range 22 East, M. D.

B. & M. and Sections, 3, 4, 9 and 10, Township 5

North, Range 22 East, M. D. B. & M., called Lea-

vitt Meadows Reservoir, which said water is to

be used beneficially for agricultural, stock water-

ing, domestic and other purposes on 160,000 acres

of land in Antelope Valley, California and in the

State of Nevada in what is called the [71] West

Walker River Valley and Mason Valley; said sup-

ply to be supplemented by other waters as herein

set forth. That thereafter and in accordance with

law and the rules and regulations of the Depart-

ment of Public Works, Division of Water Rights,

State of California, a permit bearing serial number

2534 was duly and regularly issued by the said

Department of Public Works, Division of Water
Rights, awarding to this defendant 35,000. acre feet

per annum of the waters of West Walker River,

each and every year, to be stored in said Leavitt

Meadows Reservoir; that this defendant is now the
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owner and holder of said application, permit and

all the rights thereunder; that all acts and things

required by the laws of the State of California and

the rules and regulations of the Department of

Public Works, Division of Water Rights of the

State of California have been duly and regularly

complied with and that the said application and

permit are in full force, virtue and effect.

That by virtue of the foregoing matters and

things this defendant alleges that it is now and

ever since the 30th day of September, 1918 has

been the owner of and vested with a water right

in and to waters of the West Walker River and

its tributaries to the extent of 35,000 acre feet

per annum for storage in said Leavitt Meadows
Reservoir for the uses and purposes hereinabove

set forth.

VIII.

That pursuant to the laws and statutes of the

State of California in such cases made and pro-

vided this defendant did on the 30th day of Sep-

tember, 1918, through its grantor and predecessors

in interest, file with the Department of Public

Works, Division of Water Rights, State of Cal-

ifornia [72] an application. No. 1098, to appro-

priate 115,000 acre feet of water per annum of

the Waters of West Walker River and its tribu-

taries to be collected and stored each year in a
reservoir situated on and along the West Walker
River in Sections 17, 18, and 19, Township 6 North,

Range 23 East, M. D. B. & M. and in Sections 23,

24, 25, 26 and 35, Township 6 North, Range 22
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East, M. D. B. & M., called Pickle Meadows Reser-

voir, which said water is to be used beneficially for

agricultural, stockwatering, domestic and other pur-

poses on 160,000 acres of land in Antelope Valley,

California and in the State of Nevada in what is

called the West Walker River Valley and Mason

Valley; said supply to be supplemented by other

waters as herein set forth.

That thereafter and in accordance with law and

the rules and regulations of the Department of

Public Works, Division of Water Rights, State

of California, a permit bearing serial number 2535

was duly and regularly issued to this defendant

by the Department of Public Works, Division of

Water Rights of the State of California, awarding

to this defendant 115,000 acre feet of water per

annum of the West Walker River and its tribu-

taries; that this defendant is now the owner and

holder of said application, permit and all the rights

thereunder; that all acts and things required by

the laws of the State of California and the rules

and regulations of the Department of Public Works,

Division of Water Rights of the State of Califor-

nia have been duly and regularly complied with

and that the said application and permit are in full

force, virtue and effect.

That by virtue of the foregoing matters and

things this defendant alleges that it is now and

ever since the 30th day of September, 1918 has

been the owner of and vested with a water right

in and to the waters of the West Walker River [73]

and its tributaries to the extent of 115,000 acre feet
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per annum for storage in said Pickle Meadows

Reservoir for the uses and purposes herein set

forth.

IX.

That pursuant to the laws and statutes of the

State of California in such cases made and pro-

vided this defendant did on the 28th day of Oc-

tober, 1921 file with the Department of Public

Works, Division of Water Rights, State of Califor-

nia, an application. No. 2615, to appropriate 200

acre feet of water per annum of an Unnamed
Stream entering Topaz Lake Reservoir at a point

1050 feet north and 1680 feet west of the southeast

corner of Section 27, Township 10 North, Range

22 East, M. D. B. & M., the same to be collected

and stored in Topaz Lake Reservoir as hereinabove

described in paragraph VI, which said water is

to be used and is being used beneficially for agricul-

tural, stock watering, domestic and other purposes

on 80,000 acres of land in the State of Nevada in

Avhat is called Smith Valley and Mason Valley ; said

supply to be supplemented by other waters as herein

set forth.

That thereafter and in accordance with law^ and
the rules and regulations of the Department of

Public Works, Division of Water Rights of the

State of California, a permit bearing serial number
2538 was duly and regularly issued to this defend-

ant by the said Department of Public Works, Divi-

sion of Water Rights of the State of California

awarding to this defendant 200 acre feet of water
per annum of said Unnamed Stream; that this
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defendant is now the owner and holder of said ap-

plication, permit and all the rights thereunder;

that all acts and things required by the laws of

the State of California and the rules and regula-

tions of the Department of Public Works [74] Di-

vision of Water Rights, State of California, have

been duly and regularly complied with and that

the said application and permit are now in full

force, virtue and effect.

X.

Applicant re-alleges the allegations of paragraph

VI. above with reference to the construction of

the tunnel, embankments, ditches and works con-

stituting Topaz Lake Reservoir as though set forth

fully in this paragraph.

XI.

That in accordance with the laws and customs

of the State of California Rickey Land & Cattle

Company, a corporation, did on September 3, 1902

post on the bank of the West Walker River in

conspicuous places on the headgates of each of

the so-called Tunnel, Swauger, Wiley or Rickey,

and the Old Rickey Ditches where the said ditches

divert water from the West Walker River in Town-

ship 9 North, Ranges 22 and 23 East, M. D. B. &
M., a notice and notices of location of water and

water right in and to the waters of the West Fork

of the Walker River to the extent of 50,000 inches,

or more, measured under a four inch pressure for

the purpose of storing said water in what was then
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called Alkali Lake (now Topaz Lake) ;
that there-

after and to wit: on the 11th day of September,

1902 the said notice of appropriation was recorded

in Book C of Water Locations, page 279, in the

office of the county recorder of Mono County, State

of California, a copy of which notice is attached

hereto and marked exhibit '^A"; that there was

also recorded by the said Rickey Land & Cattle

Company on said 11th day of September, 1902 a

notice of location of a reservoir site in connection

with said notice of water right, locating and claim-

ing the said Alkali (now Topaz) reservoir as a

reservoir site, attached hereto and marked Ex-

hibit ^'B". [75]

That immediately thereafter and with due dili-

gence the said Rickey Land & Cattle Company
commenced the construction of work on said res-

ervoir and began the boring of a tunnel and the

sinking of shafts and other development work for

the purpose of utilizing said Alkali Lake as a res-

ervoir; that said work was prosecuted continuously

and with due and reasonable diligence except when
prevented by matters and things beyond its con-

trol; that thereafter the successors in interest of

said Rickey Land & Cattle Company, a corpora-

tion, did by deed, for a valuable consideration, con-

vey all its right, title and interest in and to said

reservoir site and water rights last above mentioned

to this defendant and that this defendant is now
the owTier and holder of said water right and reser-

vojr rights and that the said works have now been

completed to store said water to the extent of

4(),000 acre feet as hereinabove set forth.
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That by virtue of the foregoing matters and

things this defendant alleges that it is now and

ever since the 30th day of September, 1902 has

been the owner of and vested with a water right in

and to the waters of the West Walker River and

its tributaries to the extent of 50,000 miners inches

measured under a four (4) inch pressure (1,000

cubic feet of water per second) of the waters of

said West Walker River for storage in Alkali (now

Topaz) Lake to a depth of 145 feet therein or

85,000 acre feet of water per annum.

XII.

That pursuant to the laws and statutes of the

State of Nevada in such cases made and provided

this defendant did on the 3rd day of April, 1919

file with the State Engineer of the State of Nevada

an application, No. 5440, to appropriate 3,000 cubic

feet of water per second of the waters oi East

Walker [76] River to be diverted at a point in the

SW14SW14 of Section 35, Township 7 North,

Range 25 East, M. D. B. & M. to be used on 30,000

acres of the defendants' lands herein wdthin the

Walker River Irrigation District through the pres-

ent system of ditches, as well as additional pro-

posed ditches along the East Walker River and

the main Walker River in Mineral and Lyon Coun-

ties, Nevada; that the said application is still in

full force, virtue and effect and that all acts and

things required to be done and performed by the

laws of the State of Nevada and the rules and reg-

ulations of the office of the State Engineer of Ne-
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vada have been fully performed and complied with

;

that the waters of the East Walker River covered

by said above application have during each and

every years since the year 1919 when available over

and above the beneficial needs of other water users

holding prior appropriations have been diverted

through the system of ditches existing along the

said stream, to wit: East Walker River and the

Main Walker River, and used upon lands within

the boundaries of the Walker River Irrigation Dis-

trict in Mineral and Lyon Counties, Nevada, which

said lands are owned and possessed by the other de-

fendants named in this action.

That by reason of the foregoing matters and

things this defendant alleges that it is now and

ever since the 3rd day of April, 1919 has been the

owner of and vested with a water right in and to

the waters of the East Walker River and its trib-

utaries to the extent of 3,000 cubic feet of water

per second as set forth in said application.

XIII.

That pursuant to the laws and statutes of the

State of Nevada in such cases made and provided

this defendant did on the 6th day of June, 1919

file with the State Engineer of the [77] State of

Nevada an application. No. 5528, to appropriate

3,000 cubic feet of water per second of the waters

of the West Walker River to be divereted at a

point in the NW1/4NW1/4 of Section 14, Township

9 North, Range 22 East, M. D. B. & M.; that the

said application is still in full force, virtue and
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effect and that all acts and things required to be

done and performed by the laws of the State of

Nevada and the rules and regulations of the State

Engineer of Nevada have been fully performed

and complied with; that the main channel of the

West Walker River and the main Walker River

were on said date located and appropriated as

a channel to convey said waters to the heads of va-

rious ditches situated in Smith and Mason Valleys,

Lyon Comity, Nevada, which said ditches are the

ditches and canals of other defendants herein and

which have been in existence for many years ; that

all of said canals and ditches lie within the boun-

daries of the Walker River Irrigation District

;

that the said 3,000 sec. feet of water was appro-

priated by this defendant as an irrigation district

for use upon the lands of various parties within the

boundaries of said irrigation district pursuant to

statutes in such cases made and provided, which

are of land to be covered by the waters appro-

priated hereby amount to 30,000 acres of land ; that

each and every year since the year 1919 defendant

has caused to be diverted into the ditches aforesaid

and used beneficially for irrigation upon the lands

aforesaid all the waters of the West Walker River

available therefor.

That by reason of the foregoing matters and

things this defendant alleges that it is now and ever

since the 3rd day of April, 1919 has been the owner

of and vested with a water right in and to the

waters of the East Walker River and its tribu-

taries to the extent of 3,000 cubic feet of waier

per second as set [78] forth in said application.
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XIV.
That pursuant to the laws and statu! <*s of the

State of Nevada made and provided this defendant

did on the 3rd day of November, 1921 file with

the State Engineer of the State of Nevada an ap-

plication, No. 6583, to appropriate two (2) cubic

feet of water per second of the waters of an TJn

named Stream to be diverted at a point in tl-e

NE%NW14 of Section 32, Township 10- Nortli,

Range 22 East, M. D. B. & M. for aiding in the

irrigation of 30,000 acres of land in Smith Valley

and in Mason Valley, Lyon County, Nevada; that

by said application said water was and is proposed

to be stored in Topaz Lake situate as hereinabove

alleged, partially in the State of Nevada and par-

tially in the State of California. That under and

by virtue of said application the said water of said

L^nnamed Stream has ever since the filitig of said

application been stored in said Topaz Lake Reser-

voir and the said water together with other waters

stored in said Topaz Lake Reservoir, as herein-

a])ove alleged, has been released from said reser-

voir each and every year and beneficially used upon
the lands of the defendants named in said amended
bill of complaint situate in Smith and Mason Val-

leys, Nevada.

That all the acts and things required to be done
and performed by the laws of the State of Nevada
and \\iQ rules and regulations of the State Engineer
of Nevada have been done and performed, and that

said application is still in full force, virtue and
effect-.
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Tiiat by reason of the foregoing matters and

things this defendant alleges that it is now and

ever since the 3rd day of November, 1921 has been

the owner of and vested with a water right in and

to the waters of an Unnamed Stream to the [79]

extent of two (2) cubic feet of water per second

of continuous flow throughout the year for storage

in Topaz Lake as set forth in said application. [80]

Further answering said complaint and by way

of further defense and counterclaim defendant,

Walker River Irrigation District, alleges:

I.

That this defendant is now and, by and through

himself and his predecessors in interest, for more

than fifty years last past, has been the owner and

in the possession of and entitled to the immediate

possession of the following described lands situate

in Mono County, California:

Lands described in paragraph III, pages 11, 12

and 13 hereinabove, irrigated by means of the East

Walker River and tributaries as hereinafter al-

leged.

containing in all 3,000 acres of land, more or

less.

11.

That ever since the year of 1860 this defend-

ant has been and now is the owner of and vested

with a water right to the extent of 75 cubic feet

of water per second of time in and to the waters

of Walker River and its tributaries, a natural

strenm and water course, the main tributaries of
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which said Walker River are East Walker River

and West Walker River which have their conflu-

ence in Lyon County, Nevada, and form the main

Walker River. [81]

That the East Walker River has various and

numerous tributaries which join said East Walker

River at various points in the States of California

and Nevada^ that the West Walker River has

various and numerous tributaries which join said

West Walker River at various points in the States

of California and Nevada. That all of said streams

are natural streams and water courses and flow

in their natural channels from their respective

sources on the eastern slope of the Sierra Nevada

Mountains in a northerly and northeasterly direc-

tion toward Walker Lake situate in Mineral Coun-

ty, Nevada; that said Walker Lake is the terminus

of said stream system and receives such water as

has not been stored or diverted by this and other

defendants and water users for beneficial uses. That

ever since the date last above mentioned the waters

of said Walker River and its tributaries ha^e been

diverted from said source by this defendant, his

grantors and predecessors in interest, by means of

dams, ditches and other artificial works, and con-

veyed to the said lands of this defendant continu-

ously since said date, each and every year, for irri-

gation, stock, culinary and domestic purposes. That

ever since said last mentioned date this defendant

has, and his grantors and predecessors in interest

have, diverted and applied to the beneficial uses

of irrigation, domestic, culinary and stockwatering
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purposes by means of said dams, ditches, flumes

and other artificial works 75 cubic feet of water

per second of time from said source of supply;

that said flow of water is necessary when reason-

ably and economically used for the beneficial uses

and needs of this defendant; that there is no other

source of supply available to this defendant for

supplying water for his said lands and his said

needs; that there is no other means of obtaining

water for said above described lands and [82] uses

;

that the climate where the said lands above de-

scribed lie and are situated is dry and arid and

that said lands require irrigation to produce crops,

and that if irrigated said lands will produce valu-

able crops of hay, grains, vegetables, grasses, trees,

fruits and other farm produce; but if unirrigated

the crops growing thereon and to be grown thereon

will dry up and die and said lands will be of little

or no value.

III.

That pursuant to the customs, laws and statutes

of the State of California in such cases made and

provided, the defendant or his grantors or prede-

cessors in interest did in the year 1860, commence

the construction of artificial works for the diver-

sion of 75 cubic feet of water per second of time

from said Walker River for irrigation, stock, cul-

inaiy and domestic purposes and did prosecute the

construction of said artificial works of diversion

continuously, except when interrupted by the ele-

ments or other imavoida})le causes, and did com-

plete the same within five years thereafter, and did
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within ten years thereafter beneficially use the said

75 cubic feet of water per second of time upon the

above described lands for the beneficial purposes of

irrigation, domestic, culinary and stockwatering.

That all of said works and the beneficial use of

water were by reason of having been carried on

continuously as aforesaid completed with due dili-

gence and within a reasonable time.

That this defendant has continuously each and

every year since the year 1860 diverted, held, con-

veyed and beneficially used 75 cubic feet of water

per second of the waters of said Walker River and

its tributaries openly, notoriously, peaceably and

adversely to plaintiff and all the world under claim

of right to so [83] divert, hold, store and use said

water.

IV.

That the plaintiff, by and through its officers and

agents, during all of the years herein mentioned

has had knowledge of the claim, diversion and use

of the water by this defendant; that officers and

agents of plaintiff have during all of the years

herein mentioned, with full knowledge of the works

constructed by this defendant and the moneys ex-

pended by this defendant, acquiesced in the said

expenditure, the diversion and use of water and en-

couraged the same; that the plaintiff with full

knowledge of the necessities of water for beneficial

use in the growing of crops has granted patents to

the lands hereinabove described which said lands

were known by the plaintiff, by and through its

officers and agents, to be valuable only for agricul-
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tural purposes when irrigated by means of waters

of the Walker River and its tributaries.

That for more than fifty years continuously last

past this defendant, his grantors and predecessors

in interest and other defendants similarly situated,

have expended many thousands of dollars and de-

voted their time and labor in and to the develop-

ment of said lands adjacent to the Walker River

and its tributaries for the purpose of growing val-

uable agricultural crops until at the present time

the said lands comprising Mason Valley, Smith

Valley, Antelope Valley, Bridgeport Valley, Sweet-

water Valley and the East Walker River Valley,

being the lands of defendants herein, have been de-

veloped to a state of high productiveness, all ac-

complished by means of the expenditure of many
millions of dollars in the construction of dams,

ditches, irrigation works, in leveling lands, plow-

ing, seeding and cultivating the same, in the con-

struction of homes, buildings and other improve-

ments incidental to farming enterprises; that as

[84] a result of said farming industry cities and

towns have grown up and buildings constructed,

including schools and public buildings of all kinds,

of the value of many hmidred thousand dollars;

all with the knowledge, assistance and acquiescence

of plaintiff through its officers and agents.

That notwithstanding the plaintiff claims to have

intended to use water for large areas of land on

the Walker River Indian Reservation by and

through its wards, the Pahute Indian tribe, and

notwithstanding the fact that each and every year
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since the creation of said Reservation in 1874 and

prior thereto this defendant as well as the other

defendants herein mentioned have continuously

used the waters of said Walker Eiver as aforesaid,

the plaintiff's officers and agents in charge of said

Reservation have made no claim to said water and

have allowed such water as passed the lands of this

and other defendants herein, except for a small

part, to flow unused into Walker Lake and there

waste by evaporation.

That the plaintiff, through its officers and agents,

with full knowledge of the facts aforesaid has per-

mitted this defendant and other defendants herein

to expend millions of dollars as aforesaid without

let or hindrance and without any notice or char-

acter of claim by the plaintiff as set forth in said

complaint. That to allow the plaintiff water in

accordance with the claim set forth and in the man-

ner set forth in its bill of complaint would be con-

trary to equity and good conscience and would

destroy the property and rights of this and other

defendants and render the same practically value-

less.

That the plaintiff has with full knowledge of the

requirements of its own laws, to with: the Desert

Land Law and the Homestead Laws, issued patents

to some of the defendants herein situated similarly

to this defendant, which said lands by virtue of [85]

their character as desert lands and patentable un-

der the Desert Land or Homestead Law required

and require the use of water from the Walker
River for the irrigation thereof ; that said showing
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of sufficient water right, including the irrigability

of the land along said Walker River now belonging

to these defendants, was and is a condition prece-

dent to the issuance of patents by the plaintiff for

said lands to defendants, their grantors and pre-

decessors in interest and that the plaintiff approved

the sufficiency of said water rights and availability

of said water for said lands.

That because of the foregoing this defendant al-

leges according to information and belief that the

plaintiff is estopped from now claiming any water

by virtue of any claimed withdrawal of said lands

constituting said Reservation or by virtue of any

claim other than a claim based upon the doctrine of

appropriation whereby the water is diverted from

the stream and beneficially used within a reasonable

time.

V.

That the plaintiff claims rights adversely to this

defendant; but that the rights of plaintiff as set

forth in said complaint are according to defendant's

information and belief jimior and subordinate to

the claims of this defendant.

VI.

That the amount and value of defendant's rights

in controversy exceeds the sum of Three Thousand

Dollars ($3,000.00) exclusive of costs and interest.

VII.

That the United States of America is a party

to this action and that a part of the subject matter
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hereof lies within the State and District of Nevada

;

that another part of the subject matter in- [86]

volved herein lies within the State and Northern

District of California; that some of the defendants

are citizens, residents and inhabitants of the State

and District of Nevada; that some of the defend-

ants are citizens, residents and inhabitants of the

State and Northern District of California.

Wherefore this defendant prays:

1. That the United States of America, plaintiff

herein, take nothing by reason of its action against

this defendant.

2. That the Court decree to Walker River Irri-

gation District, this defendant, the ^Yater rights

hereinabove set forth and claimed by it both as

a riparian proprietor in the State of California

and as the owner and holder of rights by appro-

priation and beneficially used in said state; also

the rights hereinabove set forth as appropriation

rights both for storage and direct flow from said

Walker River and its tributaries.

3. That a decree be entered quieting title to the

same in this defendant as against the plaintiff and

the other defendants herein.

4. That the defendant recover his costs herein

expended and for all such other, further and differ-

ent relief as to the Court may seem just and which

the pleadings and proof may warrant.

WILLIAM M. KEARNEY
Solicitor for Defendant. [87]
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State of Nevada,

County of Washoe.—ss.

J. I. Wilson, being first duly sworn, deposes and

says : That he is the President of the Walker River

Irrigation District, a corporation, one of the de-

fendants in the above entitled action; that he has

read the foregoing answer to amended bill of com-

plaint and know^s the contents thereof; that the

same is true of his own knowledge, except as to

those matters which are therein stated on informa-

tion and belief, and as to those matters he believes

it to be true ; that he makes this verification for and

on behalf of the said defendant, Walker River Irri-

gation District, a corporation.

J. I. WILSON
Subscribed and sworn to before me this 3rd day

of February 1927.

[Seal] GEORGIA NEWMAN
Notary Public in and for the County of Washoe,

State of Nevada. [88]

"EXHIBIT A"

NOTICE OF LOCATION OF RESERVOIR
SITE

Know all Men by these Presents:

—

That the "Rickey Land and Cattle Company",

a corporation organized and existing under and

by virtue of the laws of the State of Nevada, does

hereby locate and claim as a Reservoir Site, that

certain Lake and Lake bed known as Alkali Lake,

situated in Antelope Valley and in Douglas Coun-



Walker River Irr. Dist. et al. 99

ty, Nevada, and Mono County, California, together

with as much land surrounding the same as will be

covered by water when the water in said reservoir

is one hundred and forty-five (145) feet deep, to-

gether with fifty (50) feet margin around the edge

of the water when said reservoir is full, for the

purpose of access thereto, and for the purpose of

keeping said reservoir and its embankments for

the canals, ditches, flumes and tunnels leading

thereto and therefrom in repair.

If the hills, simimits or lands about said Lake

are not sufficient height to retain the required depths

of water in said reservoir, it is the intention to raise

the same by embankment.

It is the intention to conduct the water of said

West Fork of Walker River into said reservoir

through the irrigation ditches of the undersigned

corporation now owned and in use by it in Ante-

lope Valley, in Mono County, California, known

as the "Tunnel Ditch," the "Sanger" ditch, the

"Wiley" or "Rickey" ditch and the "Old Rickey

ditch", or through enlargements and extensions

thereof.

Said water is to be stored for domestic, irrigation

and mechanical purposes and it is to be withdrawn

from said reservoir through a tunnel or tunnels

and an open cut or cuts or other conducts to be

of sufficient capacity to draw off during the dry

season of each year all of the available water stored

in said reservoir.

The tunnels, cuts or other conducts for withdraw-

ing water from said reservoir are to be constructed
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from the Easterly side of said reservoir. Said

waters are to be returned to the channel of said

West Fork of Walker River at a point nearly

East of the North end of said reservoir and again

reclaimed therefrom for use as provided by law.

Approximately, one-fourth of said Alkali Lake

and Lake bed is in Mono County, California, and

approximately Three-fourths in Douglas County,

Nevada. A duplicate of this Notice is posted near

the Public highway near the South end of said

Alkali Lake in Mono County, California, and an-

other copy thereof at the Sheep Camp or Cabin

used as a Sheep Camp at or near the Sheep Corrals

and dipping vats known as the Rickey Sheep Cor-

rals situated on the West side of said Lake and

Lake bed in Douglas County, Nevada.

Witness the name and corporate Seal of said

Corporation hereunto affixed by its President there-

unto duly authorized by its Board of Trustees or

Directors.

Dated this third day of September, A. D. 1902.

RICKEY LAND AND
CATTLE CO., INC.

[Corporate Seal] By T. B. RICKEY,
President.

Recorded at request of Tremmor Coffin, September

11th, 1902, at 5 minutes past 9 A. M.

GEO. DELURY,
County Recorder

By J. W. TOWLE,
Deputy Recorder. [89]
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"EXHIBIT B"

NOTICE OF LOCATION OF WATER
To Whom It May Concern:

Notice is hereby given that the ''Rickey Land

and Cattle Company," a Corporation organized

and existing under and by virtue of the laws of the

State of Nevada, does hereby appropriate all of

the water of the West Fork of Walker River flow-

ing in said stream from the first day of October

of each year to the first day of April of the follow-

ing year to the extent of fifty thousand inches or

more, measured under a four inch pressure, and

all of the surplus and unappropriated waters flow-

ing in said stream from the first day of April to

the first day of October of each year, amounting to

fifty thousand inches or more measured under a

like pressure of four inches.

That the purpose for which said water is claimed

and appropriated is to store the same in a reser-

voir and to use, sell and distribute the same for do-

mestic, irrigation and mechanical and power pur-

poses.

That the reservoir in which said water is to be

stored is that certain Lake known as "Alkali Lake"

situated in Antelope Valley and in Douglas County,

Nevada, and in Mono County, California. That the

place of intended use of said water is upon any and

all lands suitable for habitation or irrigation, and

upon all Mill sites suitable for mechanical or power

purposes on the course of Walker River or the East

or West Forks thereof below said Alkali Lake,

or on the Carson River below Fort Churchill.
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That the under signed corporation intends to

divert said Water and carry the same into said

''Alkali Lake," used as a reservoir, by means of

the irrigating ditches now owned and in used by it

in the State of California, and in said Antelope

Valley, and known as the ''Tunnel Ditch", the

"Swauger Ditch", the "Wiley Ditch" sometimes

known as the "Rickey Ditch", and the Ditch known

as the "Old Rickey Ditch", said ditches to be en-

larged to the size of Seven feet deep. Twenty-five

feet wide on the bottom, and fifty feet wide on top

where said ditches do not already have that size

or dimension equivalent thereto, and extended to

or into said Lake or reservoir.

That it is intended to fill said Lake to the depth

of one hundred and forty-five (145 ft.) or more.

That it is intended to withdraw said water from

said Lake by means of an open cut and a tunnel or

tunnels through the ridge or summit on the East-

erly or the Northeasterly side of said Lake and

to return said water to the channel of said West

Fork of Walker River at a point as nearly East

of and opposite to said Lake as may be practicable,

to be determined by an accurate survey.

1/ the ridge of said summit or land about Alkali

Lake at any point is not high enough to retain the

required depth of water in said Lake, it is the in-

tention to raise the same by embankment.

The tunnel or tunnels and cut by which said

water is to be withdrawn from said Lake and re-

turned to the channel of said West Fork of said

Walker River shall be of sufficient size and capac-
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ity to discharge all available water stored in said

lake or reservoir, during the dry season of each

year, to be determined by a competent Civil Engi-

neer.

When and after said water is returned to the

channel of said West Fork of Walker River it will

be reclaimed from the same or from Walker River

below the junction of its East and West Forks, at

such points or places as the same may be required

for use.

Copies of this Notice are posted in conspicuous

places, [90] to-wit : Upon the head gates of each of

the '' Tunnel" the "Swauger" the ^' Wiley", or

''Rickey" and the ''Old Rickey" Ditches where

said water is to be diverted.

In Witness Whereof, the said Corporation has

hereunto set its name and affixed its corporate seal

of its President thereunto duly authorized by a

resolution of its Board of Trustees or Directors.

Dated this Third day of September, 1902.

[Seal] RICKElY LAND AND CATTLE
COMPANY, INC.

By T. B. RICKEY,
President.

Recorded at request of Tremmor Coffin, Sept., llth,

1902.

GEO. DELURY,
County Recorder.

By J. W. TOWLE,
Deputy Recorder.
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State of California,

Comity of Mono.—ss.

I, George Delury, County Recorder in and for

said County, do hereby certify that the within is a

full, true and correct Copy of Notice of Water

Location, as recorded in Book C of Water locations

at page 279, as the same appears of record in this

office.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal, this 6th day of

April, A. D. 1918.

[Seal] GEO. DELURY
County Recorder

[Endorsed] : Filed Feb. 4, 1927. [91]

I

[Title of District Court and Cause.]

ANSWER TO AMENDED BILL OF
COMPLAINT

Comes Now J. I. WILSON, sued as J. Q.

WILSON,
one of the defendants herein and for answer to the

amended bill of complaint herein admits, denies

and alleges asi follows, to-wit:

I.

This defendant is without knowledge as to the

allegations and each of the allegations of para-

graph I of said amended bill of complaint except

that this defendant admits that he is a citizen and

resident of the State and District of Nevada.
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II.

This defendant is without knowledge as to

whether or not on November 28, 1859 and/or for a

long time prior thereto or at all the plaintiff was

and/or ever since has been and/or still is and/or

now is the owner of about 86,400 acres of land in

the State and District of Nevada or which then

formed and/or now forms the Walker River In-

dian Reservation. This defendant admits that on

[92] November 29, 1859, said lands were arid in

character and incapable of producing crops without

artificial irrigation. This defendant is without

knowledge as to whether or not a large part of said

land was then and/or now is susceptible of being

reclaimed and/or made valuable agricultural lands

by artificial irrigation. This defendant is without

knowledge as to whether or not in the year 1859 a

portion of said lands were irrigated and/or pro-

duced crops. This defendant is without knowledge

as to whether or not said irrigated lands thereafter

or at all gradually were increased in area by the

reason or other efforts of plaintiff in building canals

and/or ditches and/or growing crops thereon, and

this defendant is without knowledge as to whether

that now about 2,000 acres or any other number of

acres have been reclaimed and/or are producing

any and/or valuable crops of hay or grain or pas-

ture and/or garden truck.

III.

This defendant is without knowledge as to

whether or not on or about or before the 29th day
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of November, 1859, or at any other time or at all,

or whether or not plaintiff had for a long time prior

thereto recognized the fact that certain Pahute

and/or other Indians were and/or they and/or their

ancestors for many years had been residing upon

and/or using certain lands in the State of Nevada

around and/or near the Walker River and/or

Walker Lake which lands are those mentioned in

the second paragraph of the amended bill of com-

plaint, and this defendant is without knowledge as

to whether plaintiff was then or at all desirous of

protecting said Indians and/or their descendants

in their lands or homes or fields or pastures or fish-

ing or waters and/or in their use thereof, and/or

in affording to them opportunity to acquire the art

of husbandry and/or other arts of civilization

and/or to become civ- [93] ilized, or did reserve said

lands with or without the appurtenances, or at all,

from any and/or all forms of entry or sale and/or

did reserve and/or set aside the same or any part

thereof for the sole use of said Indians and/or for

their benefit and/or civilization. This defendant ad-

mits that on the 23rd day of March, 1874, the said

lands were by order of the President of the United

States of America, withdrawn from sale or other

disposition and set apart for the Pahute and other

Indians, but according to information and belief

denies said withdrawal was for the aforesaid pur-

poses or constituted a withdrawal of water.

This defendant admits that the Walker River

flows through a large part of said lands. This de-

fendant is without knowledge as to whether or not
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a large part of said lands, to-wit: about 11,000

acres or any other number of acres, are susceptible

of irrigation from and/or by use of the waters of

said Walker River and/or all its branches and/or

tributaries including the East Walker River and/or

West Walker River. This defendant is without

knowledge as to whether or not for the successful

irrigation and/or proper irrigation of and/or for

domestic and/or other uses on said lands there is

now required and/or ever since the year 1859 there

has been required 150 cubic feet per second of time,

or any other amount, of said waters of the Walker

River.

This defendant is without knowledge as to

whether or not since the 29th day of November,

1859, and/or prior thereto, the said Indians and/or

their descendants had lived in said reservation but

admits that some of the Indians now live upon said

reservation and admits that said reservation is now
being used by the United States as an Indian Reser-

vation. Admits that plaintiff does now and for many
years last past has maintained an agency and an

Indian school upon said reservation. This defendant

is without [94] knowledge as to whether or not

plaintiff has encouraged or does encourage the In-

dians belonging to said reservation to farm said

lands and defendant is without knowledge whether

said Indians mmiber about 520 persons or any

other number and defendant is without knowledge

as to whether many of the acres thereof, to-wit : ap-

proximately 2,000 or any other number, have been

for many years last past or since about the year
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1859 and/or still and/or now are being irrigated

and/or farmed by them and/or used for the pur-

pose of producing extensive crops of hay or grain

or pasture and/or vegetables.

IV.

This defendant denies according to information

and belief that the United States by setting aside

said lands for said purpose and/or by creating said

Walker River Indian Reservation and/or by virtue

of the matters and things set forth in said com-

plaint prior to paragraph IV, did on the 29th day

of November, 1859, or at any other time or at all

reserve from further appropriation and/or did re-

serve or set aside and/or appropriate for its own

use in or on and/or about said Indian Reservation

and/or on the lands thereof from and/or of waters

of said Walker River and/or its tributaries 150

cubic feet of water per second of time or any other

amount of water per second of time.

This defendant is without knowledge as to

whether or not the plaintiff is the owner of and/or

by and/or through said Pahute and/or other In-

dians is in the possession and/or occupation of said

lands and the said Walker River Indian Reser^^a-

tion. This defendant is without knowledge as to

whether the plaintiff is now the owner of and/or by

and/or through said Pahute and/or other Indians

ever since the year 1859 has been the owner and/or

appropriator of and/or entitled to the use and/or

benelit of a vested water [95] right to 150 cubic feet

per second of time of the waters of said Walker
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River or East Walker River or West Walker River

and/or all of the tributaries of said river. This de-

fendant is without knowledge as to whether or not

plaintiff, in the year 1859, appropriated and/or re-

served from further appropriation and/or ever

since said year 1859 plaintiff by and/or through

the said Pahute and/or other Indians has been

and/or still and/or now is using and/or utilizing

said 150 cubic feet per second of time of said waters

for the necessary and/or beneficial irrigation and/or

reclamation of portions of said lands on said

Walker River Indian Reservation. This defendant

admits that the climate where said lands are situ-

ated is dry and arid and that it is necessary to irri-

gate said lands in order to produce or raise crops

thereon; admits that without irrigation and nat-

urally said lands will not produce agricultural crops

and are of little value without irrigation but denies

that said lands will not produce grazing crops with-

out irrigation; admits that with proper irrigation

said lands will produce crops of hay, grain, pasture

and vegetables but only if properly cultivated and

attended to along with such irrigation. Defendant

is without knowledge as to whether said lands have

for many years last past produced large crops of

hay or grain or pasture and/or vegetables. Defend-

ant is without knowledge as to whether there is no

other source of supply of water for the irrigation

of said lands described in the complaint than the

so-called Walker River or East Walker River or

West Walker River and/or the tributaries thereof;

and this defendant is without knowledge as to
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whether or not the waters of said last mentioned

sources have been used and/or utilized as alleged in

the complaint for the purpose of raising the said

crops upon said lands. This defendant is without

[96] knowledge as to whether or not in the build-

ing of the necessary irrigation works, including

canals or ditches and/or laterals and/or in clearing

said lands for irrigation and/or in seeding them

to crops plaintiff has expended large sums of money,,

to-wit, $175,000.00, and this defendant is without

knowledge as to whether or not that if said plain-

tiff is deprived of the use of said v/ater upon said

lands the said lands will again become barren and

of little or no value and said irrigation works or

canals or ditches and/or laterals will likewise be

and/or become almost valueless.

V.

This defendant denies he is without right and/or

wrongfully and/or unlawfully using and/or utiliz-

ing the said waters of said Walker River or East

Walker River or West Walker River and/or the

tributaries thereof in the irrigation of lands owned

or possessed by him, and denies that in so utiliz-

ing said waters he is obstructing or impeding and/or

preventing them from flowing down their natural

channels to said Walker River Indian Reservation

and denies that he is preventing and/or hindering

the plaintiff and/or the said Pahute and/or other

Indians aforesaid from using and/or utilizing said

waters upon said lands on said Walker River In-

dian Reservation except that this defendant admits
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that such waters as he is utilizing and using upon

his lands does not flow down to the Walker Indian

Reservation. This defendant denies that he is

threatening to use and/or utilize all of said waters

of the Walker River upon lands owned and/or pos-

sessed by him and denies that he is threatening to

prevent plaintiff and/or the said Pahute and/or

other Indians from using or utilizing any of said

waters upon their said lands in said Walker River

Indian Reservation except that this defendant ad-

mits that he threatens to continue to use such

waters of the Walker River and [97] its tributaries!

as he has used heretofore and in accordance with

the rights conceded and recognized by plaintiff on

page 14, paragraph YI of the printed amended bill

of complaint. Defendant denies that- the said de-

fendant 's said threatened use of said waters is with-

out right and/or wrongful and/or unlawful. De-

fendant is without knowledge as to whether or not

in the event the said defendant prevents the said

waters from flowing to said Walker River Indian

Reservation plaintiff and/or the said Pahute and/or

other Indians will have no water whatever to supply

the needs and/or requirements of said Pahute

and/or other Indians in the necessary or economi-

cal and/or beneficial irrigation of said lands on said

Walker River Indian Reservation ; and this defend-

ant is without knowledge as to whether or not as a

result thereof plaintiff will sustain great or im-

mediate and/or irreparable loss or damage and/or

injury to its said lands and/or that it wiU be unable

to raise or produce crops of hay or grain or pasture
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or vegetables upon said lands ; this defendant denies

that he threatens or will unless restrained and/or

enjoined by order of this court from so doing, con-

struct dams or levees or headgates and/or ditches

in said Walker River or East Walker or West

Walker River and/or the tributaries thereof and/or

thereby prevent the waters thereof from flowing

naturally to the said lands of plaintiff on said

Walker River Indian Reservation or thus prevent

said Pahute and/or other Indians from using and/or

utilizing said waters which are necessary and/or es-

sential as set out in the complaint for the proper

and/or beneficial irrigation of said lands on said

Walker River Indian Reservation save and except

that this defendant admits that he threatens to con-

tinue the diversion of water for his said lands as

hereinabove alleged in accordance with the rights

conceded and recognized by the plaintiff and set

forth in the final decree of [98] this court in the

cause entitled *' Pacific Livestock Company, a cor-

poration, Complainant, vs. T. B. Rickey, et al, De-

fendants," In Equity No. 731, and defendant's

counterclaim hereto and this defendant denies that

such diversion or threatened diversion will be to

the great or immediate and/or irreparable loss or

damage and/or injury of this plaintiff. This de-

fendant is without knowledge whether or not plain-

tiff will be deprived of and/or will be unable to

raise and/or produce crops of hay or grain or pas-

ture or vegetables which it has raised and produced

or claims to have raised or produced and/or pro-

duced upon said lands for many years last past.
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VI.

This defendant is without knowledge whether or

not the rights of this defendant or either or any of

defendants to the use of waters of said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof are conflicting with

and/or adverse to the rights of plaintiff as set out

in the complaint. Defendant denies that the rights

of defendant and the rights claimed by the said de-

fendants and each of them are conflicting and are

adverse to the rights of each other, and denies that

the rights claimed by said defendants and each of

them if exercised would and/or when exercised do

diminish the volume of said waters in said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof so as to deprive the

plaintiff of the amount of water to Which it is en-

titled as a vested priority. Denies that in particular

during the remainder of the irrigation season of

1926, if defendant or any of them should use or

utilize the waters to which he, they and/or each of

them claim they are entitled the plaintiff, and/or

the said Pahute and/or other Indians would suffer

and/or sustain a total loss of all remaining [99]

crops which could be grown on said lands during

the remainder of the season of 1926 if the waters

to which plaintiff is entitled are allowed to flow

down upon said lands and denies that the use of

water by defendant as aforesaid or either or any

of them will be to the plaintiff's great or immediate

and/or irreparable loss and/or damage.
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Denies that until the rights of the various claim-

ants, parties to the complaint herein, including the

plaintiff, to the use of waters flowing in said Walker

River or East Walker River or West Walker River

and the tributaries thereof in the States of Califor-

nia and/or Nevada have been settled and/or the ex-

tent or nature or order and/or time of each right

to divert said waters from said river and/or its

tributaries have been judicially determined, plain-

tiff cannot properly protect its rights in and/or to

the said waters and denies that to protect said plain-

tiff's rights other than as herein sought, if they

could be so protected, would necessitate a multi-

plicity of suits.

This defendant admits that the water rights and

ditch rights of said defendant along the Walker

River and its tributaries in Nevada and in Cali-

fornia were determined and adjudicated by the

final decree of this court in the cause entitled "Pa-

cific Livestock Company, a corporation, Complain-

ant, vs. T. B. Rickey, et al. Defendants," In Equity

No. 731. This defendant admits that the plaintiff in

asserting its own claims by this bill of complaint

does and will not disturb or interfere with the rela-

tive rights as among themselves, of the parties to

said decree In Equity No. 731 or their heirs, suc-

cessors, administrators or assigns, who are parties

to this suit. This defendant admits that those who
were parties in or to that suit and cause entitled

"Pacific Livestock Company, a corporation, Com-
^)lainant, vs. T. B. [100] Rickey, et al. Defendants,''



Walker River Irr. Dist. et al. 115

In Equity No. 731, including defendants who are

heirs, successors, executors or assigns of the parties

to said suit in Equity 731, including this defendant,

have and shall have the priorities and rights to

water and ditches adjudicated to them by the decree

in said suit in Equity No. 731, which said decree is

hereby referred to and made a part hereof, the same

being on file in the above entitled court.

Admits that the plaintiff in asserting its own
claims by this Amended Bill of Complaint does not

disturb or interfere with the relative rights as

among themselves, of the parties to said decree in

Equity No. 731 or their heirs, successors, ad-

ministrators or assigns, who are parties to this suit.

[101]

Further answering said complaint and by way of

further defense and counterclaim defendant J. I.

Wilson alleges

:

I.

That this defendant is now and, by and through

himself and his predecessors in interest, for more

than fifty years last past, has been the owner and

in the possession of and entitled to the immediate

possession of the following described lands situate

in Lyon County, Nevada:

SEI4 of Sec. 21, & Ni/s & SW14 of SW14 of Sec.

22, & SWi/4 of NE.14, & NW14 of SEI4, & m/2 of

SW14, & NW'14 of Sec. 27, & NEi/4 of SE14, &
Ni/s & SEi^ of NEI4 of Sec. 28, T. 12 N., R. 25 E.,

M. D. B. & M.

With appurtenant water rights from the Walker
River with the following priorities and quantities

of water appropriated as herein alleged

:
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1861 Priority .40 c. f . s 1872 Priority 2.30 c f.s

1862 '' .24 1875 .12

1863 " .24 1877 .52

1864 " .24 1879 .08

1868 " 1.84 1890 .36

1869 " .32 1903 .12

3.28 3.50

3.28

Total 6.78

containing in all 760 acres of land, more or less.

II.

That ever since the year of 1861-1869 this defend-

ant has been and now is the owner of and vested

with a water right to the extent of 6.78 cubic feet

of water per second of time in and to the waters

of Walker River and its tributaries, a natural

stream and water course, the main tributaries of

which said Walker River are East Walker River

and West Walker River which have their confluence

in Lyon County, Nevada, and form the main Walker

River. [102]

That the East Walker River has various and

numerous tributaries which join said East Walker

River at various points in the States of California

and Nevada; that the West Walker River has

various and numerous tributaries which join said

West Walker River at various points in the States

of California and Nevada. That all of said streams

are natural streams and water courses and flow

in their natural channels from their respective

sources on the eastern slope of the Sierra Nevada
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Mountains in a northerly and northeaster^ direc-

tion toward Walker Lake situate in Mineral Coun-

ty, Nevada; that said Walker Lake is the terminus

of said stream system and receives such water as

has not been stored or diverted by this and other

defendants and water users for beneficial uses. That

ever since the dates last above mentioned the waters

of said Walker River and its tributaries have been

diverted from said source by this defendant, his

grantors and predecessors in interest, by means of

dams, ditches and other artificial works, and con-

veyed to the said lands of this defendant continu-

ously since said date, each and every year, for irri-

gation, stock, culinary and domestic purposes. That

ever since said last mentioned dates this defendant

has, and his grantors and predecessors in interest

have, diverted and applied to the beneficial uses

of irrigation, domestic, culinary and stockwatering

purposes by means of said dams, ditches, flumes

and other artificial works 6.78 cubic feet of water

per second of time from said source of supply;

that said flow of water is necessary when reason-

ably and economically used for the beneficial uses

and needs of this defendant; that there is no other

source of supply available to this defendant for

supplying water for his said lands and his said

needs; that there is no other means of obtaining

w^ater for said above described lands and [103] uses

;

that the climate where the said lands above de-

scribed lie and are situated is dry and arid and
that said lands require irrigation to produce crops,

and that if irrigated said lands will produce valu-

able crops of hay, grains, vegetables, grasses, trees,
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fruits and other farm produce; but if unirrigated

the crops growing thereon and to be grown thereon

will dry up and die and said lands will be of little

or no value.

III.

That pursuant to the customs, laws and statutes

of the State of Nevada in such cases made and

provided, the defendant or his grantors or prede-

cessors in interest did in the years set forth in

par. I of this counterclaim, commence the con-

struction of artificial works for the diversion of

6.83 cubic feet of water per second of time from

said Walker River for irrigation, stock, culinary

and domestic purposes and did prosecute the

construction of said artificial works of diversion

continuously, except when interrupted by the ele-

ments or other unavoidable causes, and did com-

plete the same within five years thereafter, and did

within ten years thereafter beneficially use the said

6.78 cubic feet of w^ater per second of time upon the

above described lands for the beneficial purposes of

irrigation, domestic, culinary and stockwatering.

That all of said works and the beneficial use of

water were by reason of having been carried on

continuously as aforesaid completed with due dili-

gence and within a reasonable time.

That this defendant has continuously each and
every year since the years 1861-1869 as aforesaid,

diverted, held, conveyed and beneficially used 6.78

tiibic feet of water per second of the waters of said

Walker River and its tributaries openly, notor-

iously, peaceably and adversely to plaintiff and all

the world under claim of right to so [104] divert,

hold, store and use said water.
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IV.

That the plaintiff, by and through its officers and

agents, during all of the years herein mentioned

has had knowledge of the claim, diversion and use

of the water by this defendant; that officers and

agents of plaintiff have during all of the years

herein mentioned, with full knowledge of the works

constructed by this defendant and the moneys ex-

pended by this defendant, acquiesced in the said

expenditure, the diversion and use of water and en-

couraged the same; that the plaintiff with full

knowledge of the necessities of water for beneficial

use in the growing of crops has granted patents to

the lands hereinabove described which said lands

were known by the plaintiff, by and through its

officers and agents, to be valuable only for agricul-

tural purposes when irrigated by means of waters

of the Walker River and its tributaries.

That for more than fifty years continuously last

past this defendant, his grantors and predecessors

in interest and other defendants similarly situated,

have expended many thousands of dollars and de-

voted their time and labor in and to the develop-

ment of said lands adjacent to the Walker River

and its tributaries for the purpose of growing val-

uable agricultural crops until at the present time

the said lands comprising Mason Valley, Smith

Valley, Antelope Valley, Bridgeport Valley, Sweet-

water Valley and the East Walker River Valley,

being the lands of defendants herein, have been de-

veloped to a state of high productiveness, all ac-

complished by means of the expenditure of many
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millions of dollars in the construction of dams,

ditches, irrigation works, in leveling lands, plow-

ing, seeding and cultivating the same, in the con-

struction of homes, buildings and other improve-

ments incidental to farming enterprises; that as

[105] a result of said farming industry cities and

towns have grown up and buildings constructed,

including schools and public buildings of all kinds,

of the value of many hundred thousand dollars;

all with the knowledge, assistance and acquiescence

of plaintiff through its officers and agents.

That notwithstanding the plaintiff claims to have

intended to use water for large areas of land on

the Walker River Indian Reservation by and

through its wards, the Pahute Indian tribe, and

notwithstanding the fact that each and every year

since the creation of said Reservation in 1874 and

prior thereto this defendant as well as the other

defendants herein mentioned have continuously

used the waters of said Walker River as aforesaid,

the plaintiff's officers and agents in charge of said

Reservation have made no claim to said water and

have allowed such water as passed the lands of this

and other defendants herein, except for a small

part, to flow unused into Walker Lake and there

waste by evaporation.

That the plaintiff, through its officers and agents,

with full knowledge of the facts aforesaid has per-

mitted this defendant and other defendants herein

to expend millions of dollars as aforesaid vrithout

let or hindrance and without any notice or char-

acter of claim by the plaintiff as set forth in said
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complaint. That to allow the plaintiff water in

accordance with the claim set forth and in the man-

ner set forth in its bill of complaint would be con-

trary to equity and good conscience and would

destroy the property and rights of this and other

defendants and render the same practically value-

less.

That the plaintiff has with full knowledge of the

requirements of its own laws, to wit/^: the Desert

Land Law and the Homestead Laws, issued patents

to some of the defendants herein situated similarly

to this defendant, which said lands by virtue of [106]

their character as desert lands and patentable un-

der the Desert Land or Homestead Law required

and require the use of water from the Walker

River for the irrigation thereof; that said showing

of sufficient water right, including the irrigability

of the land along said Walker River now belonging

to these defendants, was and is a condition prece-

dent to the issuance of patents by the plaintiff for

said lands to defendants, their grantors and pre-

decessors in interest and that the plaintiff approved

the sufficiency of said water rights and availability

of said water for said lands.

That because of the foregoing this defendant al-

leges according to information and belief that the

plaintiff is estopped from now claiming any water

by virtue of any claimed withdrawal of said lands

constituting said Reservation or by virtue of any

claim other than a claim based upon the doctrine of

appropriation whereby the water is diverted from
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the stream and beneficially used within a reasonable

time.

y.

That the plaintiff claims rights adversely to this

defendant
J
but that the rights of plaintiff as set

forth in said complaint are according to defendant 's

information and belief junior and subordinate to

the claims of this defendant.

VI.

That the amount and value of defendant's rights

in controversy exceeds the sum of Three Thousand

Dollars ($3,000.00) exclusive of costs and interest.

VII.

That the United States of America is a party

to this action and that a part of the subject matter

hereof lies within the State and District of Nevada

;

that another part of the subject matter in- [107]

volved herein lies within the State and Northern

District of California; that some of the defendants

are citizens, residents and inhabitants of the State

and District of Nevada; that some of the defend-

ants are citizens, residents and inhabitants of the

State and Northern District of California.

Wherefore this defendant prays:

1. That the plaintiff, the United States of Amer-

ica, take nothing by reason of its action against this

defendant.

2. That the Court decree to J. I. Wilson, this

defendant, the water right hereinabove set forth

and claimed by him, to-wit : 6.78 cubic feet of water
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per second of time with a priority of the years set

forth in par. I of this counterclaim and to quiet

the same as against the plaintiff, and the other

defendants herein.

3. That the defendant recover his costs herein

expended, and for all such other, further and dif-

ferent relief as to the Court may seem just and

which the pleadings and proof may w^arrant.

W. M. KEARNEY
* Solicitor for Defendant.

[108]

State of Nevada,

County of Washoe—ss.

J. I. Wilson, being first duly sworn, deposes and

says that he is one of the defendants in the above

entitled action; that he has read the foregoing an-

swer and counterclaim to the amended bill of com-

plaint and knows the contents thereof and that the

same is true of his own knowledge, except as to those

matters which are therein stated on information

and belief, and as to those matters he believes it to

be true.

J. I. WILSON
Subscribed and sw^orn to before me this 3rd day

of February, 1927.

[Seal] GEORGIA NEWMAN
Notary Public in and for Washoe County, State of

Nevada.

My commission expires May 22, 1928.

[Endorsed] : Filed Feb. 19, 1927. [109]
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ANSWER AND COUNTERCLAIM OF C. J.

GUILD, M. R. PENROSE AND E. A. WEST
[Title of Cause.]

ANSWER AND COUNTERCLAIM TO
AMENDED BILL OF COMPLAINT

Comes now Guild, Penrose and West, one of the

defendants herein, and for answer and defense to

plaintiff's amended bill of complaint admits, denies

and alleges as follows to-wit

:

I.

That the defendant is without knowledge as to

the allegations and each of the allegations of para-

graph I of the said amended bill of complaint ex-

cept that he is a citizen and resident of the State

of Nevada, and therefore denies the remainder of

said paragraph.

II.

Answering paragraph II of said amended bill of

complaint defendant is without knowledge as to

w^hether or not on November 28, 1859, and/or for a

long time prior thereto and/or at any time or at all

the plaintiff was and/or ever since or at all has been

and/or still is and/or now is the owner of about

86,400 acres of land in the State and District of

Nevada or/and which then formed and/or now forms

the Walker River Indian Reservation. And this

defendant admits that on November 29th, 1859, said

lands were arid in character and incapable of pro-

ducing crops without artificial irrigation. This de-
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fendant is without knowledge as to whether or not

a large part of said lands or any part of said lands

was then and/or now is susceptible of being re-

claimed and/or being made valuable agricultural

and/or agricultural land by artificial irrigation or

at all. This defendant is without knowledge as to

whether or not in the year 1859, or at all, a portion

of said lands were irrigated and/or produced crops.

This defendant is without laiowledge as to whether

or not said or any irrigated land thereafter or at

any other time or all, gradually w^ere increased in

area by the reasonable efforts or any efforts of

plaintiff in building canals and/or ditches and/or

growing crops thereon or/and whether there were

any irrigated lands in said area; and this defend-

ant is without knowledge as to whether or not that

now or at any time or at all there w^ere or are now
about two thousand acres or any number of acres

Avhich have been reclaimed and are producing large

and/or any valuable agricultural crops or any agri-

cultural crops or any crops of hay, or grain, or

pasturage and/or garden truck.

III.

Answering paragraph III this defendant is with-

out knowledge as to whether or not on, or about, or

before November 29, 1859, or at any time or at all,

or whether or not plaintiff for a long time prior

thereto or at any time or at all recognized the fact

or any fact (or that it was a fact) that certain

Pahute and/or other Indians, or any Indians, were
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and/or they and/or their ancestors for many years

or at all had been residing npon and/or using cer-

tain lands or any lands in the State of Nevada

around and/or near the Walker River and/or

Walker Lake, which lands are those mentioned in

the second paragraph of said amended complaint;

and this defendant is without knowledge as to

whether or not plaintiff wasi or at any time or at all

desirous of protecting said Indians or any Indians

and/or their descendants in their lands or homes or

fields or pastures or fishing or waters and/or in

their use thereof, or whether or not said Indians

had any lands or homes or fields or pastures or

fishing or waters, and/or in a:ffording to them an

opportunity or any opportunity to acquire the art

of husbandry and/or other or any arts of civiliza-

tion and/or to become civilized, or did reserve said

lands or any lands with or without the or any ap-

purtenances, or at all, from any and/or all forms

of entry or sale, or entry and sale, and did reserve

and/or set aside the same or any land or any part

thereof or any appurtenance for the sole use or any

use of said or any Indians and/or for their benefit

and/or civilization. This defendant admits that on

the 23rd day of March, 1874, the President of the

United States made an order which purported to

withdraw certain lands from sale or other disposi-

tion and set them apart for the Pahute and other

Indians, but on information and belief denies the

said withdrawal w^as for the purposes alleged and/or

withdrew and/or constituted a withdrawal and/or
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appropriation of any water for any purpose or pur-

poses alleged or at all. On information and belief

denies that said order was a withdrawal for the

purposes or any purposes alleged.

Defendant admits that the Walker River runs

through a large part of said lands. This defendant

is without knowledge as to whether or not a large

part of said lands, to-wit, about 11,000 acres, or any

part or portion thereof, are susceptible of irrigation

from and/or by use of the waters of the said Walker

River and/or all its branches and/or tributaries in-

cluding the East Walker River and/or West Walker

River. This defendant is without knowledge as to

whether or not for the successful and/or proper ir-

rigation or/and irrigation and/or for domestic

and/or other or any purposes on said lands, there is

now required or ever required and/or ever since the

year 1859 there has been required 150 cubic feet per

second of time, or any other amount, of the waters

of the said Wall^er River and/or its tributaries.

Defendant is without knowledge as to whether

or not since the 29th day of November, 1859, and/or

prior thereto, or at all, the said Indians and/or their

descendants have lived or now live upon said reser-

vation but admits that some Indians now^ live upon

said reservation and that said lands are now being

used as an Indian reservation. Admits that plain-

tiff does now and for many years last past has main-

tained an agency and Indian School upon said reser-

vation. Defendant is without knowledge as to

whether or not plaintiff has encouraged and/or does
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encourage the Indians belonging to said reservation

to farm said or any lands; defendant is without

knowledge as to whether or not said Indians number

520 persons or any number and defendant is without

knowledge as to whether or not many acres of said

reservation, to-wit, approximately two thousand

(2,000) or any other number have been for many
years last past or at all, to-wit, the year 1859 and/or

still and/or now are being irrigated and/or farmed

by them and/or used for the purpose of producing

extensive crops or any crops of hay or grain or

pasture and/or vegetables.

TV.

Answering paragraph IV of said amended com-

plaint defendant denies that the United States by

setting aside said lands or any lands for said or

any purpose and/or creating said Walker River

Indian Reservation and/or by virtue of the matters

and/or things or any matter or thing alleged in said

amended complaint did, or at any time or at all

reserve from further or any appropriation and/or

did reserve from appropriation by any act or acts

or set aside and/or appropriate for its o\\ti use or

any use in or on and/or about said Indian reserva-

tion and/or on the lands thereof from and/or of the

waters of the said Walker River and/or its tribu-

taries 150 cubic feet of water per second of time or

any other amount of water per second of time or

at all.

Defendant is without knowledge as to whether or

not the plaintiff is the o^vner of and/or by and/or
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through said Pahiite and other Indian or any In-

dians or at all is in the possession and/or occupa-

tion of the said lands and said Walker River res-

ervation. Defendant is without knowledge as to

whether or not the plaintiff is now or ever has been

the owner of by and/or through said Pahute and/or

other Indians ever since the year 1859, or at all,

and/or appropriator of and/or entitled to the use

and/or benefit of a vested water right or any water

right to 150 cubic feet per second of time of the

waters or any waters of said Walker River, East

Walker River or West Walker River and or all or

any of the tributaries of said rivers. Defendant is

without knowledge as to whether or not plaintiff

in the year 1859, or at any time or at all, appropri-

ated andy^or reserved from further appropriation or

any appropriation, or at all, and/or ever since the

year 1859, or at any time or at all by and^or through

the said Pahute and/or other Indians has required

and/or has been and or still and/or now is usins:

and/or utilizing said 150 cubic feet per second of

time of said waters for the necessaiy and/or bene-

ficial irrigation and/or any irrigation and^or rec-

lamation of portions of said lands or any lands of

said Walker River Indian Reservation.

Defendant admits that the climate where said

lands are situated is dry and arid and that it is

necessary to irrigate land in order to produce
and/or raise crops thereon but defendant is without

knowledge as to whether said lands or any part or

portion thereof will raise and/ or produce crops;

admits that without irrigation and/or naturallv said
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lands will not produce agricultural crops but denies

that said lands will not produce grazing crops with-

out irrigation and are of little value and/or no

value; defendant is without knowledge as to

whether said lands with proper irrigation or any irri-

gation will produce and for many years last past or

at all have produced large or any crops of hay or

grain or pasture and/or vegetables. Defendant is

without knowledge as to whether there is no other

source of supply of water for the irrigation of said

lands described in the amended complaint than

the so-called Walker River or East Walker River

or West Walker River and/or the tributaries there-

of; and defendant is without knowledge as to

whether or not the waters of the said river or any

of them have been used and/or utilized as set forth

in said amended complaint or at all for the purpose

of raising the said or any crops upon said lands or

for any purpose or at all. That defendant is without

knowledge as to w^hether or not in the building of

necessary or any irrigation works including canals

and ditches and/or laterals and/or clearing said

lands for irrigation and/or in seeding them to crops

plaintiff has expended large or any sums of money,

to-wit, $175,000; and defendant is without knowl-

edge as to whether any or either of the matters

and/or things alleged by plaintiff have been done;

defendant is without knowledge as to whether or not

if plaintiff is deprived of the use of said water upon
said lands the said lands will become almost value-

less and defendant is without knowledge as to
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whether or not plaintiff is now using any water

upon said lands and/or whether or not any irriga-

tion works or canals or ditches and/or laterals exist

and/or maintained thereon by the plaintiff as

alleged. [Ill]

V.

Answering paragraph V of said amended com-

plaint defendant denies that this defendant and/or

each of defendants are without right and/or wrong-

fully and/or unlawfully using and/or utilizing the

said waters or any waters of said Walker RiA^er or

East Walker or West Walker River and/or the

tributaries thereof in the irrigation of lands owned

or possessed by him and/or them and denies that in

utilizing said waters he is obstructing or/and im-

peding and/or preventing waters from flowing do\ATi

their natural channels to said Walker River Indian

Reservation and preventing and/or hindering the

plaintiff and the said Pahute and/or other Indians

from using and/or utilizing said waters upon said

lands on said Walker River Indian Reservation;

except that defendant admits that he and his prede-

cessors in interest have used and has the right to

continue to use and thereby impede and obstruct the

flow of said Walker River and its tributaries to the

extent necessary for the diversion of the amount of

w^ater to which he is lawfully and legally entitled by
virtue of his appropriation and/or right and rights

for the irrigation and use on and in connection with

defendant's lands as hereinafter set forth in this an-

swer and counterclaim. Defendant denies that he
and/or the other defendants are threatening to use
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and/or utilize all of the said waters upon land owned

and/or possessed by them and are threatenin^r to

prevent plaintiff and/or the said Pahute and/or

other Indians from using and/or utilizing any of

said water upon their lands in said Walker River

Indian Reservation except that this defendant and

his predecessors in interest have used and this de-

fendant has the right to continue to divert and use

water from said river in accordance with the rights

of this defendant as hereinafter more particularly

set forth. Denies that defendants threatened and/or

any intended use of said water or any water is with-

out right and/or wrongful and/or unlawful. De-

fendant is without knowledge as to whether or not

in the event the said defendant prevents the said

waters from flowing to said Walker River Indian

Reservation plaintiff and/or the said Pahute and/or

other Indians will have no water whatever to supply

the needs and/or requirements of said Pahute

and/or other Indians in the necessary or economical

and/or beneficial irrigation or any irrigation of said

lands on said Walker River Indian Reservation;

and this defendant is without knowledge as to

whether or not as a result thereof plaintiff will sus-

tain great or immediate and/or irreparable loss or

damage and/or injury to its said lands and/or that

it will be unable to raise or produce crops of hay or

grain or pasture or vegetables upon said lands ; this

defendant denies that he threatens or will unless re-

strained and/or enjoined by order of this court

from so doing, construct dams or levees or head-
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gates and/or ditches in said Walker River or East

W;alker River and/or the tributaries thereof and/or

thereby prevent the waters thereof from flowing

naturally to the said lands of plaintiff on said

Walker River Indian Reservation or thus prevent

said Pahute and/or other Indians from using

and/or utilizing said waters which are necessary

and/or essential las set out in the complaint for the

proper and/or beneficial irrigation of said lands on

said Walker River Indian Reservation save and ex-

cept that this defendant admits that he threatens

to continue the diversion of water for his said lands

as hereinabove alleged in accordance with the rights

legally and lawfully acquired, owned and held by

this defendant and as hereinafter more particularly

set forth; denies that such diversion or threatened

diversion will be to the great or immediate and/or

irreparable loss and/or damage and/or injury to

plaintvff as alleged in said paragraph or at all. De-

fendant is without knowledge as to whether or not

plaintiff will be deprived of and/or will be unable

to raise and/or produce crops of hay or grain or

pasture or vegetables which it has raised and pro-

duced (and whether or not plaintiff has raised or

produced any or either) upon said land for many
years last past or at all.

VI.

Replying to paragraph VI of said amended com-

plaint this defendant is without knowledge whether
or not the rights of this defendant or either or >any

of defendants to the use of waters of said Walker
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Eiver or East Walker River or West Walker River

and/or the tributaries thereof are conflicting with

and/or adverse to the rights of plaintiff as set out

in the complaint. Defendant denies that the rights

of defendants and each of them are conflicting and

are adverse to the rights of each other, and denies

that the rights claimed said defendants and each of

them if exercised would and/or when exercised

do diminish the volume of said waters in said

Walker River or East Walker River or West

Walker River and/or the tributaries thereof so as

to deprive the plaintiff of the amount of water to

which it is entitled as a vested priority. Denies that

in particular during the remainder of the irrigation

season of 1926, if defendants or any or them, should

use or utilize or did use and/or utilize the waters to

which he, they and/or each of them claim they are

entitled the plaintiff, and/or the said Pahute and/or

other Indians would suffer and/or sustain a total

loss of all remaining crops which could be grown

on said lands during the remainder of the season

of 1926 if the waters to which plaintiff is entitled

are allowed to flow down upon said lands and denies

that the use of water by defendants as aforesaid or

either or any of them will be to the plaintiff's great

or immediate and/or irreparable loss and/or dam-

age.

Denies that until the rights of the various claim-

ants, parties to the complaint herein including the

plaintiff, to the use of waters flowing in said Walker
River or East Walker River or West Walker River

and the tributaries thereof in the States of Cali-
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fornia and/or Nevada have been settled and/or the

extent or nature or order and/or time of each right

to divert said waters from said river and/or its trib-

utaries have been judicially determined, plaintiff

can not properly protect its rights in and/or to the

said waters and denies that to protect said plain-

tiff's rights other than as herein sought, if they

could be so protected, w^ould necessitate a multi-

plicity of suits.

This defendant admits that the water rights and

ditch rights of said parties along the Walker

River and its tributaries in Nevada and in Cali-

fornia, therein named, were determined and adjudi-

cated by the final decree of this court in the cause

entitled ''Pacific Livestock Company, a corpora-

[112] tion. Complainant, vs. T. B. Rickey, et al..

Defendants" In Equity No. 731 inter se. This de-

fendant admits that the plaintiff in asserting its

own claims by this bill of complaint does and will

not disturb or interfere with the relative rights as

among themselves of the parties to said decree In

Equity No. 731 or their heirs, successors, adminis-

trators or assigns, who are parties to said suit.

This defendant admits that those who were parties

in or to that suit and cause entitled "Pacific Live-

stock Company, a corporation. Complaint, vs. T. B.

Rickey, et al.. Defendants," In Equity No. 731,

including defendants who are heirs, successors,,

executors or assigns of the parties to said suit In
Equity 731, have and shall have the priorities and
rights to water and ditches adjudicated to them by
the decree in said suit In Equity No. 731, inter se,
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which said decree is hereby referred to and made a

I)art hereof, the same being on file in the above

entitled court.

Admits that the plaintiff in asserting its own

claims by this Amended Bill of Complaint does not

.disturb or interfere with the relative rights as

among themselves, of the parties to said decree In

Equity No. 731, or their heirs, successors, adminis-

trators or assigns, who are parties to said suit.

VII.

Defendant further alleges that he is entitled to

change the manner, means, place or purpose of use,

or point of diversion of said water or any part

thereof; provided that upon lands herein described,

if any there be, included in and imder that certain

decree in the above entitled court entitled ''T. B.

Rickey, et al. vs. Miller & Lux, et al., No. 731,"

and as to such land defendant has such right, and

each of the defendants herein has such right so

far as he may exercise the same without injury

to the rights of other persons and parties to the

decree No. 731.

VIII.

That for many years last past this defendant

and his grantors and predecessors in interest and

other defendants herein named, have used the water

of the Walker Eiver, East Walker River and West
Walker River and their and each of their tribu-

taries and have irrigated land in what is known as

the Walker River Basin and used the water for

stock watering, domestic and other beneficial pur-

I
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poses. That defendant and his predecessors in inter-

est and said other defendants have expended many

thousands of dollars in the construction of dams,

ditches, irrigation works, reservoirs, pipe lines, canal

lines and the clearing and reclamation of land in

the said basin, all of which was done in order to

use and utilize the waters of the said Walker River

and its tributaries as aforesaid. That this defend-

ant and other defendants and their predecessors

similarly situated have irrigated and brought un-

der cultivation thousands of acres of barren land

and developed the same to a high stage of produc-

tivity and have built upon the said land homes,

towns and school houses, and created great and

wealthy communities. That the maintenance and

progress of these communities depend upon the

continued use of the waters of the Walker River

and if the said lands are deprived of the waters

of the said stream they will become barren and

nonproductive.

That the said plaintiff, its officers and agents,

have at all times been aware and had full knowledge

of the said irrigation works, reclamation, develop-

ment and expenditures herein before referred to

and made by this defendant and other defendants

named in said amended complaint and their grant-

ors and predecessors in interest. That during all of

said time plaintiff did not claim the waters of the

said Walker River now set forth in said amended
complaint except that the said plaintiff used or

claims to have used a small portion of the said



138 United States of America vs.

waters witii priorities of a much later date than

1859, the dates of which are unknown to this de-

fendant; that with this exception the waters of the

Walker River not so used by these defendants is

allowed to flow into Walker Lake and there wastes

through evaporation and seepage. That the said

plaintiff has since the year 1859, granted to various

defendants owning, developing and reclaiming land

by irrigation in the Walker River Basin patents

under the desert land law, homestead law and

other acts of Congress predicated upon a develop-

ment of land through irrigation and reclamation;

that the plaintiff has issued to such applicants

patents based upon water rights from the Walker

River and its tributaries, thereby finding and

establishing the rights of such patentees to water

and the availability of the same from the said

Walker River and its tributaries.

That defendant therefore alleges the plaintiff in

equity is estopped by reason of its acts from assert-

ing and claiming or attempting to assert and claim

any water or water rights by any purported act

of 1859. Defendant further sets forth that plaintiff

has been guilty of laches in asserting any claim

or claims to the waters of the Walker River and

any use of any right it might have or claim to

have upon the said stream. Defendant further

alleges that no right or rights exist or have been

created upon the Walker River except such rights

as have been estalished upon the said river and

its tributaries by the actual appropriation and

beneficial use or/and in conformity with the state

laws where such appropriation was made.
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Further answering said complaint and by way

of further defense and first counterclaim the de-

fendant alleges and shows:

I.

That defendant is a citizen, resident and in-

habitant of the State of Nevada.

II.

That the United States of America is a party

to this action and that a part of the subject matter

lies within the State and District of Nevada and

part in the state and Northern District of Cali-

fornia; that some of the defendants are citizens

and residents of the State of California and that

some are citizens, residents and inhabitants of the

State of Nevada. [113]

III.

That the amount and value of defendants' rights

in controversy exceeds the sum of three thousand

(3000) dollars, exclusive of costs and interest.

IV.

That for many years last past the defendant and

his predecessors in interest have been, and the said

defendant now is, the owner, in possession of and

entitled to the posession of approximately 320 acres

of land lying and being in the State of Nevada, and

hereinafter more particularly described. That the

climate where said land is situated is dry and the

land is arid in character and that it is necessary

to irrigate said lands in order to produce and raise
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crops thereon. That without irrigation said lands

are of little or no value but with proper irrigation

certain of said lands will, and for many years last

past have, produced large crops of hay, grain and

vegetables, and other produce. That the tracts,

pieces and parcels of land are more particularly

described as follows, to-wit:

The Southeast quarter of Section 10; the

West half of the Northeast quarter of Section

15, and the Northeast quarter of the North-

east quarter of Section 15; and the Northwest

quarter of the Southeast quarter of Section

15, all in Township 14 North, Range 25 East,

Mount Diablo Base and Meridian.

V.

That the defendant is the owner of and in pos-

session of and entitled to a vested water right to

the extent of 2.01 cubic feet of water per second of

time with a priority of 1877 (and as hereinafter set

forth) in, to and of the waters of the Walker

Eiver, the East Walker River, the West Walker

River and their tributaries for the purpose of irri-

gation of said land and for stock, domestic and

culinary purposes.

VI.

That the Walker River has two main tributaries,

to-wit, the East Walker River and the West Walker

River which have their source on the east side of

the Sierra Nevada Mountains and in the State of

California. That many small creeks, streams and

springs go to form the said rivers and that the two
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streams, the East Walker River and the West

Walker River flow in a northerly and northeasterly

direction and the said streams with their tributaries

form the Walker River. That many streams, creeks

and springs flow into and help to form the Walker

River which empties into the Walker Lake, which

said lake receives such water as has not been

diverted or stored by this defendant and/or other

defendants, and applied to beneficial uses. That ever

since the date heretofore set forth this defendant

and his predecessors and grantors in interest have

diverted by means of dams, ditches, flumes, canals

and other works, and conveyed to the said lands

of this defendant continuously since said date, each

and every year, for irrigation, stock, domestic and

culinary purposes, the said water. That ever since

the said date and times as set forth this defendant

and his grantors and predecessors in interest have

diverted from said Walker River and its tributaries

and applied to a beneficial use for irrigation, stock

domestic and culinary purposes the said water from
said river and its tributaries ; that the said water is

necessary for, and this defendant, his grantors and
predecessors in interest, have economically and rea-

sonably used and applied the same beneficially ; that

there is no other source or supply of water for this

defendant to irrigate said lands, and receive said

waters; that the climate where said lands are

located is dry and the lands are arid and require

irrigation to produce crops, and when irrigated

produce valuable crops of grain, hay, vegetables,

grasses, fruits and other produce ; but if unirrigated
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the land will be barren and practically worthless.

That the defendant and his grantors and prede-

cessors in interest have continuously, as aforesaid,

irrigated the said lands since the date herein set

forth and thereby raised valuable crops of grain,

hay, pasture, vegetables, fruits and other garden

and farm produce.

VII.

That the defendant and his grantors and prede-

cessors in interest pursuant to customs, statutes and

laws relating thereto and in such cases made and

provided, did appropriate and beneficially apply,

use and utilize the waters of the Walker River and

its tributaries in the amount and at the times as

herein set forth and alleged. That the defendant

and his grantors and predecessors in interest ever

since said time as aforesaid has each and every

year and continuouly from the time stated diverted,

held, conveyed, used, utilized and beneficially ap-

plied and used the said water and waters of the

Walker River and its tributaries; that said diver-

sion and use were open, notorious, peaceable and

adverse to plaintiff and to all the world under a

claim of right and appropriation so to do. That

the amount of water so diverted, date of priority,

and land irrigated are as follows, to-wit: [114]

Year Amount
1877 .86

1896 1.10

1904 .05
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Wherefore, this defendant prays:

a. That the plaintiff, United States of America,

take nothing by reason of its action herein.

b. That the court decree to this defendant water

and water rights hereinbefore set forth and claimed

bv him in the counterclaim and counterclaims with

the priority and priorities as herein stated and to

quiet the same as against plaintiff and the other

defendants.

c. That this defendant have and recover all costs

herein incurred; and for such further relief and

orders as may be proper in the premises.

PLATT & SANFORD
Solicitors for Defendant

State of Nevada,

County of Lyon—ss.

Clark J. Guild being first duly sworn, deposes

and says: that he is one of the defendants in the

above entitled action ; that he has read the foregoing

answer and counterclaim to the amended bill of

complaint and knows the contents thereof and that

the same is true of his own knowledge except as

to those matters therein stated on information and

belief, and as to those matters he believes it to be

true.

CLARK J. GUILD
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Subscribed and sworn to before me this 11th day

of March, 1927.

[Seal] RUTH VARDY,
Notary Public in and for the County of Lyon,

State of Nevada.

My Commission expires 11/20/28.

Initials ^'C.J." ''M.R." and "E.A." interlined

before names of defendants Guild, Penrose and

West at top of page before filing.

E. O. PATTERSON,
Clerk.

By O. E. BENHAM,
Deputy.

[Endorsed] : Filed Mar. 15, 1927. [115]

[Title of District Court and Cause.]

ANSWER TO AMENDED COMPLAINT,
AMENDMENT TO COMPLAINT AND BILL
OF PARTICULARS.

Now come the defendants Leland Day, C. M.

Kirkwood, C. E. Day, Mary A. Conway, Richard P.

(Jonway, Lotta Twelves, Mrs. C. M. Kirkwood and

Adel Bielzar, and aver that these defendants and

each of them having heretofore appeared specially

in the above entitled suit for the purpose of attack-

ing the jurisdiction of this court over these defend-

ants, and these defendants and each of them then

and now reserving each and every of his rights under
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said special appearance and reserving his objections

to the jurisdiction of this Court and reserving the

right to again present said matters to this Cburt

at any and all times hereafter, now renews the ob-

jection of said defendants and each of them hereto-

fore made in the above entitled suit and reserves

specially his objection to the jurisdiction of this

Court in contending that this Court has no juris-

diction over these defendants in the subject matter

of this action, or over either or any of the defend-

ants, does now at this time allege as follows : [116]

I.

(a) That at the time of the filing of this Bill in

Equity Leland Day, C. M. Kirkwood, Mrs. M. V.

Sinnamon, Mrs. Annie D. Philatro, Mary A. Con-

way and Richard P. Conway were citizens of the

State of California and resided in the County of

Mono, State of California, and each and all of them

were owners of land situated in said Mono County

and were appropriators of the waters of East

Walker River and its tributaries. That said diver-

sion of water was in said County of Mono and not

elsewhere and said diversions were the several sepa-

rate and individual diversions of each of said par-

ties mentioned above and were not the joint diver-

sions of said parties or any of them, and any dam-

ages that might arise therefrom wxre separate dam-

ages and not joint damages for the diversion of said

w^ater.

That said parties, being served with subpoena,

made a special appearance in this Court and ob-
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jected that this Court had no jurisdiction over these

said parties, of either the subject matter of this bill,

or of these said parties.

That this Court then and there denied the mo-

tion of said parties to be dismissed, hence and each

of said parties then and there excepted to the de-

cision of said Court herein and do hereby reserve all

rights upon said special appearances and reserve

the right to again raise said objections in this Court.

(b) That said Mrs. M. V. Sinnamon thereafter

died on the day of - , 1926. That

said Lotta Twelves, now a resident of the State of

Utah, and Mrs. C. M. Kirkwood, now a resident of

the State of California, and Adel Belzar, now a

resident of the State of Nevada, are her sole and

only children next of kin and heirs to her property

and said motions to dismiss is hereby renewed as

to said Lotta Twelves and said Mrs. C. M. Kirk-

Avood, and permission is hereby asked of the [117]

Court to substitute the above named parties in lieu

of said Mrs. M. V. Sinnamon.

II.

Now come the defendants Leland Day, C. E. Day,

C. M. Kirkwood, Mary A. Conway, Richard P. Con-

way, Lotta Twelves, Mrs. C. M. Kirkwood and Adel

Belzar, and answering Paragraph II of said

amended bill allege that defendants are without

knowledge as to whether or not on November 28,

1859, and/or for a long time prior thereto and/or at

any time or at all the plaintiff was and/or ever since

or at all the plantiff was and/or ever since or at all
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has been and/or still is and/or now is the owner of

about 86,400 acres of land in the State and District

of Nevada or/and which then formed and/or now

forms the Walker River Indian Reservation. And
these defendants admit that on November 29, 1859,

said lands were arid in character and incapable of

producing crops without artificial irrigation. These

defendants are without knowledge as to whether

or not a large part of said lands or any part of said

lands was then and/or now is susceptible of being

reclaimed and/or being made valuable agricultural

and/or agricultural land by artificial irrigation or

at all. These defendants are without knowledge as

to whether or not in the year 1859, or at all, a por-

tion of said lands were irrigated and/or produced

crops. These defendants are without knowledge as

to whether or not said or any irrigated land there-

after or at any other time or at all, gradually were

increased in area by the reasonable efforts or any

efforts of plaintiff in building canals and/or ditches

and^or growing crops thereon or/and whether there

were any irrigated lands in said area ; and these de-

fendants are without knowledge as to vrhether or

not that now or at any time or at all there were or

are now about—two thousand acres or any number
of acres which have been reclaimed and are pro-

ducing large and/or any valuable agricultural crops

or any agricultural crops or any crops of [118] hay,

or grain, or pasturage and/or garden truck.

III.

Answering paragraph III these defendants are

without knowledge as to whether or not on, or about
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or before November 29, 1859, or at any time or at

all, or whether or not plaintiff for a long time prior

thereto or at any time or at all recognized the fact

or any fact (or that it was a fact) that certain

Pahute and/or other Indians, or any Indians, were

and/or they and/or their ancestors for many years

or at all had been residing upon and/or using cer-

tain lands in the State of Nevada around and/or

near the Walker River and/or Walker Lake, which

lands are those mentioned in the second paragraph

of said amended complaint: and these defendants

are without knowledge as to whether or not plaintiff

was or at any time or at all desirous of protecting

said Indians or any Indians and/or their descend-

ants in their lands or homes or fields or pastures or

fishing or waters and/or in their use thereof, or

whether or not said Indians had any lands or homes

or fields or pastures or fishing or waters, and/or in

affording to them an opportmiity or any oppor-

tunity to acquire the art of husbandry and/or other

or any arts of civilization and/or to become civi-

lized, or did reserve said lands or any lands with

or without the or any appurtenances, or at all, from

any and/or all forms of entry of sale, or entry and

sale, and did reserve and/or set aside the same or

any land or any part thereof or any appurtenance

for the sole use or any use of said or any Indians

and/or for their benefit and/or civilization. These

defendants admit that on the 23rd day of March,

1874, the President of the United States made an

order which purported to withdraw certain lands

from sale or other disposition and set them apart
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for the Pahute Indians, but on information and be-

lief deny the said withdrawal was for the [119]

purposes alleged and/or withdrew and/or consti-

tuted a withdrawal and/or appropriation of any

water for any purpose or purposes alleged or at all.

On information and belief deny that said order was

a withdrawal for the purposes or any purposes al-

leged.

These defendants are without knowledge as to

whether or not a large part of said lands, to-wit,

about 11,000 acres, or any part or portion thereof,

are susceptible of irrigation from and/or by use

of the waters of the said Walker River and/or all

its branches and/or tributaries including the East

Walker River and/or West Walker River. These de-

fendants are without laiowledge as to whether or

not for the successful and/or proper irrigation

or/and irrigation and/or for domestic and/or other

or any purposes on said lands, there is now required

or ever required and/or ever since the year 1859

there has been required 150 cubic feet per second

of time, or any other amount, of the waters of the

said Walker River and/or its tributaries.

Defendants are mthout knowledge as to whether

or not since the 29th day of November, 1859, and/or

prior thereto, or at all, the said Indians and/or their

descendants have lived or now live upon said

reservation. Admits that plaintiff does now and for

many years last past has maintained an agency and
Indian School upon said alleged reservation. De-
fendants are without knowledge as to whether or

not plaintiff has encouraged and/or does encourage
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the Indians belonging to said reservation to farm

said or any lands; defendants are without knowl-

edge as to whether or not said Indians number 520

persons or any munber and defendants are without

knowledge as to whether or not many acres of

said reservation, to-wit, approximately two thou-

sand (2000) or any other number have been for

many years last past or at all, to-wit, 1859 and/or

still and/or now are being irrigated and/or farmed

by them and/or used for the [120] purpose of pro-

ducing extensive crops or any crops of hay or grain

or pasture and/or vegetables.

IV.

Answering paragraph IV of said amended com-

plaint as amended defendants deny that the United

States or any of its officers or agents by attempting

to set aside said lands or any lands for said or any

purpose and/or creating said alleged Walker River

Indian Reservation and/or by virtue of the matters

and/or things or any matter or thing alleged in said

amended complaint as amended did, or at any time

or at all reserve from further or any appropriation

and/or did reserve from appropriation by any act

or acts or set aside and/or appropriate for its own
use or any use in or on and/or about said alleged In-

dian Reservation and/or on the lands thereof from

and/or of the waters of the said Walker River

and/or its tributaries 150 cubic feet of water per

second of time or any other amount of water per

second of time or at all.
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Defendants are without knowledge as to whether

or not the plaintiff is the owner of and/or by and/or

through said Pahute and other Indian or any In-

dians or at all is in the possession and/or occupa-

tion of the said lands and said Walker River Reser-

vation. Defendants are without knowledge as to

w^hether or not the plaintiff is now or ever has been

the owner of by and/or through said Pahute and/or

other Indians ever since the year 1859, or at all,

and/or appropriator of and/or entitled to the use

and/or benefit of a vested water right or any water

right to 150 cubic feet per second of time of the

waters or any waters of said Walker River, East

Walker River and/or all or any of the tributaries

of said rivers. Defendants are without knowledge

as to whether or not plaintiff in the year 1859, or at

any time or at all, appropriat- [121] ed and/or re-

served from further appropriation or any ap-

propriation, or at all, and/or ever since the year

1859, or at any time or at all by and/or through the

said Pahute and/or other Indians has required

andi/or has been and/or still and/or now is using

and/or utilizing said 150 cubic feet per second of

time of said waters for the necessary and/or bene-

ficial irrigation and/or any irrigation and/or recla-

mation of portions of said lands or any lands of

said Walker River Indian Reservation.

Defendants admit that the climate where said

lands are situated is dry and arid and that it is

necessary to irrigate land in order to produce
and/or raise crops thereon, but defendants are

without knowledge as to whether said lands or any
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part or portion thereof will raise and/or produce

crops; but admits that without irrigation and/or

naturally said lands will not produce agricultural

crops, but deny that said lands will not produce

grazing crops without irrigation and are of little

value and/or no value; defendants are without

knowledge as to whether said lands with proper ir-

rigation or any irrigation will produce and for

many years last past or at all have produced large

or any crops of hay or grain or pasture and/or

vegetables. Defendants are without knowledge as

to whether there is no other source of supply of

water for the irrigation of said lands described in

the amended complaint than the so-called Walker

River or East Walker River or West Walker River

and/or the tributaries thereof; and defendants are

without knowledge as to whether or not the waters

of the said river or any of them have been used

and/or utilized as set forth in said amended com-

plaint or at all for the purpose of raising the said

or any crops upon said lands or for any purpose or

at all. That defendants are without [122] knowl-

edge as to whether or not in the building of neces-

sary or any irrigation works including canals and

ditches and/or laterals and/or clearing said lands

for irrigation and/or in seeding them to crops

plaintiff has expended large or any sums of money,

to-wit, $175,000 ; and defendants are without knowl-

edge as to whether any or either of the matters

and/or things alleged by plaintiff have been done;

defendants are without knowledge as to whether or

not if plaintiff is deprived of the use of said water
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upon said lands the said lands will become almost

valueless and defendants are without knowledge as

to whether or not plaintiff is now using any water

upon said lands and/or whether or not any irriga-

tion works or canals or ditches and/or laterals exist

and,/or maintained thereon by the plaintiff as al-

leged.

V.

Answering paragraph V of said amended coija-

plaint defendants deny that these defendants and/or

each of defendants are without the said waters or

any waters of said Walker River or East Walker or

West Walker River and/or the tributaries thereof

in the irrigation of lands owTied or possessed by

them and denies that in utilizing said waters they

are obstructing or/and impeding and/or preventing

waters from flowing down their natural channels to

said Walker River Indian Reservation and pre-

venting and/or hindering the plaintiff and the said

Pahute and/or other Indians from using and/or

utilizing said waters upon said lands on said

Walker River Indian Reservation; except that de-

fendants admit that they and their predecessors in

interest have used and have the right to continue

to use and thereby impede and obstruct the flow of

said Walker River and its tributaries to the extent

necessary for the diversion of the amount of water

to which they are lawfully and legally entitled by
virtue of their appropriations and/or right and
rights for the irrigation and use on and in connec-

tion with defendants [123] lands as hereinafter set

forth in this answer. Defendants deny that they
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and/or the other defendants are threatening to use

and/or utilize all of the said waters upon land

owned and/or possessed by them and are threaten-

ing to prevent plaintiff and/or the said Pahute

and/or other Indians from using and/or utilizing

any of said water upon their lands in said Walker

River Indian Reservation except that these defend-

ants and their predecessors in interest have used

and these defendants have the right to continue to

divert and use water from said river in accordance

with the rights of these defendants as hereinafter

more particularly set forth. Denies that defendants

threatened and/or any intended use of said water

or any water is without right and/or wrongful

and/or imlawful. Defendants are without knowledge

as to whether or not in the event the said defend-

ants prevent the said waters from flowing to said

Walker River Indian Reservation plaintiff and/or

the said Pahute and/or other Indians will have no

water whatever to supply the needs and/or require-

ments of said Pahute and/or other Indians in the

necessary or economical and/or beneficial irrigation

or any irrigation of said lands on said Walker River

Indian Reservation; and these defendants are

without knowledge as to whether or not as a result

thereof plaintiff will sustain great or immediate

and/or irreparable loss or damage and/or injury

to its said lands and/or that it will be unable to

raise or produce crops of hay or grain or pasture

or vegetables upon said lands; these defendants

deny that they threaten or will unless restrained

and/or enjoined by order of this court from so
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doing, construct dams or levees or headgates and/or

ditches in said Walker River or East Walker River

and/or the tributaries thereof and/or thereby pre-

vent the waters thereof from flowing naturally to

the said lands of plaintiff on said Walker River In-

dian Reservation or thus prevent [124] said Pahute

and/or other Indians from using and/or utilizing

said waters which are necessary and/or essential as

set out in the complaint for the proper and/or bene-

ficial irrigation of said lands on said Walker River

Indian Reservation save and except that these de-

fendants admit that they threaten to continue the

diversion of water for their said lands as herein-

above alleged in accordance with the rights legally

and lawfully acquired, owned and held by these de-

fendants and as hereinafter more particularly set

forth; denies that such diversion or threatened di-

version will be to the great or immediate and/or

irreparable loss and/or damage and/or injury to

plaintiff as alleged in said paragraph or at all. De-

fendants are without knowledge as to whether or

not plaintiff will be deprived of and/or will be un-

able to raise and/or produce crops of hay or grain

or pasture or vegetables which it has raised and
produced (and whether or not plaintiff has raised

or produced any or either) upon said land for many
years last past or at all.

VI.

Replying to paragraph VI of said amended com-
plaint these defendants are without knowledge
whether or not the rights of these defendants or
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either of any of defendants to the nse of waters of

said Walker Eiver or East Walker River or West

Walker Eiver and/or the tributaries thereof are

conflicting with and/or adverse to the rights of

plaintiff as set out in the complaint. These defend-

ants deny that the rights of these defendants and

each of them are conflicting and are adverse to the

rights of each other, and deny that the rights

claimed by these said defendants and each of them

if exercised would and/or when exercised do di-

minish the volume of said waters in said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof so as to deprive the

plaintiff of the amoimt of water to which it is en-

titled as a vested priority. Denies that in [125] par-

ticular during the remainder of the irrigation

season of 1926, if these defendants or any of them,

should or utilize or did use and/or utilize the waters

to which they and/or each of them claim they are

entitled the plaintiff, and/or the said Pahute and/or

other Indians would suffer and/or sustain a total

loss of all remaining crops which could be grown on

said lands during the remainder of the season of

1926 if the waters to which plaintiff is entitled are

allowed to flow down upon said lands and denies

that the use of water by these defendants as afore-

said or either or any of them will be to the plain-

tiff's great or immediate and/or irreparable loss

and/or damage.

Denies that until the rights of the various claim-

ants, parties to the complaint herein including the
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plaintiff, to the use of waters flowing in said Walker

River or East Walker River or West Walker River

and the tributaries thereof in the States of Cali-

fornia and/or Nevada have been settled and/or the

extent or nature or order and/or time of each right

to divert said waters from said river and/or its

tributaries have been judicially determined, plain-

tiff can not properly protect its rights in and/or to

the said waters and denies that to protect said

plaintiff's rights other than as herein sought, if

they could be so protected, would necessitate a

multiplicity of suits.

These defendants deny that the water rights and

ditch rights of said parties along the Walker River

and its tributaries in Nevada and in California,

therein named, were determined and adjudicated by

the final decree of this court in the cause entitled

"Pacific Livestock Company, a corporation, Com-
plainant, vs. T. B. Rickey, et al., Defendants" In
Equity No. 731 inter se. These defendants admit

that the plaintiff in asserting its own claims by this

bill of complaint does and will not disturb or inter-

fere with the relative rights as among themselves of

the parties to said decree In Equity No. 731 or their

heirs, [126] successors, administrators or assigns,

who are parties to said suit. These defendants admit
that those who were parties in or to that suit and
cause entitled ''Pacific Livestock Company, a cor-

poration. Complainant, vs. T. B. Rickey, et al., De-
fendants," In Equity No. 731, including defendants
who are heirs, successors, executors or -issigns of
the parties to said suit In Equity 731, have and
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shall have, as between themselves only, the priorities

and rights to water and ditches adjudicated to them

by the decree in said suit In Equity No. 731, inter

se, which said decree is hereby referred to and made

a part hereof, the same being on file in the above

entitled court.

Admits that the plaintiff in asserting its own al-

leged claims by this Amended Bill of Complaint

does not disturb or interfere with the relative rights

as among themselves, of the parties to said decree

In Equity No. 731, or their heirs, successors, ad-

ministrators or assigns, who are parties to said suit.

And for a second defense to said bill defendants

and each of them allege

:

That for many years last past these defendants

and their grantors and predecessors in interest and

other defendants herein named, have used the water

of the East Walker River and their tributaries and

have irrigated land and used the water for stock

watering, domestic and other beneficial purposes.

That defendants and their predecessors in interest

and said other defendants have expended many
thousands of dollars in the construction of dams,

ditches, irrigation works, reservoirs, pipe lines,

canal lines and the clearing and reclamation of land

in the said basin, all of which was done in order to

use and utilize the waters of the said Walker River

and its tributaries as aforesaid. That these defend-

ants and other defendants and their predecessors

similarly [127] situated have irrigated and brought

under cultivation thousands of acres of barren land

and developed the same to a high stage of produc-
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tivity and have built upon the said land homes,

towns and school houses, and created great and

wealthy communities. That the maintenance and

progress of these communities depend upon the con-

tinued use of the waters of the Walker River and

if the said lands are deprived of the waters of the

said stream they will become barren and nonpro-

ductive.

That the said plaintiff, its officers and agents,

have at all times been aware and had full knowledge

of the said irrigation works, reclamation, develop-

ment and expenditures herein before referred to

and made by this defendant and other defendants

named in said amended complaint and their

grantors and predecessors. That during all of said

time plaintiff did not claim the waters of the said

Walker River now set forth in said amended com-

plaint except that the said plaintiff used or claims

to have used a small portion of the said waters with

priorities of a much later date than 1859, the dates

of which are unknown to these defendants; that

with this exception the waters of the Walker River

not so used by these defendants is allowed to flow

into Walker Lake and there wastes through

evaporation and seepage. That the said plaintiff has

since the year 1859, granted to various defendants

owning, developing and reclaiming land by irriga-

tion in the Walker River Basin patents under the

desert land law, homestead law and other acts of

Congress predicated upon a development of land

through irrigation and reclamation; that the plain-

tiff has issued to such applicants patents based
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upon water rights from the Walker River and its

tributaries, thereby finding and establishing the

rights of such patentees to water and the availa-

bility of the same from the said Walker River and

its tributaries.

That defendants therefore allege the plaintiff is

estopped by reason of its acts from asserting and

claiming or attempting [128] to assert any claim

to any water rights by any purported act of 1859.

Defendants further set forth that plaintiff has been

guilty of laches in asserting any claim or claims to

the waters of the Walker River and any use of any

right it might have or claim to have upon the said

stream. Defendants further allege that no right or

rights exist or have been created upon the Walker

River except such rights as have been established

upon the said river and its tributaries by the actual

appropriation and beneficial use or/and in con-

formity with the state laws where such appropria-

tion was made.

And for a third defense to said bill these de-

fendants and each of them allege:

That these defendants and their predecessors

have diverted the waters of the tributaries of the

Walker River to the extent and for the time here-

inafter set forth in the fourth defense herein, and

have applied the same to the various lands herein-

after set forth, and during said time have paid all

taxes, State, Count}^ and Municipal, which have

been levied and assessed upon said land and water,

and that at all times from the diversions herein-

after set forth, said use of said waters by these de-
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fendants have been open, notorious, peaceable, con-

tinuous, uninterrupted, exclusive and under a claim

of right and adverse to the plaintiff herein, and to

each and all of the respective defendants herein and

to all the world. That the cause of action for the re-

covery of said waters is barred by Sections 318, 321

and 325 of the Code of Civil Procedure of the State

of California; and also by Sections 3736 and 3707

of the Compiled Laws of Nevada. [129]

And for a fourth defense to said bill these de-

fendants and each of them allege:

I.

That Bridgeport Valley is situated in Mono

County, State of California. That the upper end of

said Valley has an altitude of about 7000 feet, and

has a gradual slope to the lower end of said valley

where the elevation is about 6400 feet and where

all the waters that enter said valley leave the valley

through the East Walker River undiminished in

quantity and unpolluted in quality. That Robinson

Creek, Buckeye Creek and Virginia Creek enter

said Bridgeport Valley and join the East Walker

River. That East Walker River joins the West
Walker River and forms the Walker River which

flows into Walker Lake. That the sunmier climate of

Bridgeport Valley is mild and dry. That the soil of

said valley is gravelly and porous. That in order

to grow grasses in said valley it is necessary that

water be continually turned upon said gravelly soil.

That the irrigating season in said valley is from the

first day of May to the first day of August. That
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all of the waters that are used upon the lands of

said Bridgeport Valley are held by an impervious

bed beneath the surface of said valley and are re-

turned to the East Walker River without loss. That

the lands of these defendants (save the defendants

Conways) border upon the streams above men-

tioned, or some of them, and are riparian to said

streams, or some of them. That all of the streams

and rivers herein mentioned are natural courses

flowing in definite chanels with definite banks and

beds.

II.

That on the head waters of Robinson Creek are

two lakes, one known as Lower Twin Lake, and the

other known as Upper Twin Lake. That Lower
Twin Lake impounds 7850 acre feet of water. [130]

This water is impoimded by a dam across the outlet

of the natural lake. This dam was constructed in

the year 1887 by Hunnewell and Terry, G. B. Day
and others. The successors of G. B. Day now^ own
one-fifth of said impounded water.

That Upper Twin Lake is located above Lower
Twin Lake and was formed by a dam across the out-

let of the original lake and impounds 2000 acre feet

of water. Said dam was constructed by G. B. Day,

and said impounded water and said dam is now
owned by his heirs and successors who claim all the

impounded water of Upper Twin Lake. That ever

since the construction of said lakes all of the waters

thereof have been used for the purpose of irrigating

lands in said Bridgeport Valley by said above

named parties and their successors in interest.
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III.

That Leland S. Day now is and his grantors and

predecessors for sometime past have been the

owners of, in the possession of and entitled to the

possession and occupancy of the follov\^ing described

lands situated, lying and being in the County of

Mono, State of California, and particularly de-

scribed as follows, to-wit:

The Southeast quarter of Section 29; the

East half of the Southwest quarter of Sec-

tion 29, all in Tp. 5. N. R. 25 E. M. D. B. & M.

That ever since the year 1870 said lands have

been irrigated by the waters of Severe Ditch. Tliat

said Severe Ditch was constructed in the year 1870,

and ever since said date said ditch has diverted 400

miners' inches of water from Buckeye Creek to the

said above described lands and have been used for

irrigating said lands at a point about one quarter

of a mile above Whiteney Ditch No. 1. Said 400

miners' inches of water have been used upon the

above described land and upon the lands of Harriet

P. Day for the purpose of irrigating the same.

[131]

IV.

That C. E. Day is the owner of an undivided one-

half interest in and to the following described lots

situated in the County of Mono, State of Califor-

nia, and particularly described as follows:

Lots 16, 21, 22, 23 in Section 6, all in Tp. 3

N. R. 24 E. M. D. B. & M., containing 164 acres,

and irrigated by the Cargill Ditch.
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That ever since the year 1886 said lands have

been irrigated from Robinson Creek by waters di-

verted by said ditch.

That said Cargill Ditch was constructed in the

year 1886, and ever since said date said Cargill

Ditch has diverted 200 miners inches of water from

said Robinson Creek to said above described lands,

and said waters have been used for irrigating said

lands.

That said Leland S. Day now is, and his grantors

and predecessors for sometime past have been the

owners of, in the possession of, and entitled to the

possession and occupancy of the following described

lands, situate, lying and being in the County of

Lyon, State of Nevada, and particularly described

as follows, to-wit:

The North half of the Northeast quarter of

Section 3 in Township 11 North, Range 23

East, M. D. B. & M., containing 80 acres of

land.

That since the year 1890 said lands have been ir-

rigated through the Walker River Irrigation Com-
pany and has been entitled to and now is entitled to

.96 cubic feet per second of said waters.

That C. E. Day now is, and his grantors and

predecessors for sometime past have been the

owners of, in the possession of, and entitled to the

possession and occupancy of the following de-

scribed lands, situate, lying and being in the County
of Lyon, State of Nevada, and particularly de-

scribed as follows, to-wit:
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The South half of the Southeast quarter and

the Southeast quarter of the Southwest quarter

of Section 34, Township 12, North, Range 23

East, M. D. B. & M., containing 120 acres.

That since the year 1890 said lands have been

irrigated through the Wallier Eiver Irrigation

Company and has been entitled to and now is en-

titled to 1.44 cubic feet per second of said waters.

[132]

y.

That Mary A. Conway and Richard P. Conway,

their grantors and predecessors were and have been

the owners of, in the possession of, and entitled to

the possession and occupancy of the following de-

scribed lands situated, lying and being in the

County of Mono, State of California, and particu-

larly described as follows, to-wit:

All of Section Eight (8); all of Section

Seventeen (17) ; and .the South half and the

West half of the Northwest quarter of Sec-

tion Sixteen (16) in Township 4 North of Range

Twenty-five (25) East, M. D. B. & M.

That heretofore their predecessors in interest did

in the year 1859 appropriate in accordance with the

laws of the State of California, 400 miners inches of

water in the months of May, June and July, and

100 miners inches in the remainder of the season.

Said waters being taken out of said Virginia Creek

about one-half mile from the Old Dog Town Road.

And ever since said time said waters have been
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used upon said above described lands for irrigation

and for stock purposes.

That in said year 1859 the predecessors in inter-

est of said Mary A. Conway and Richard P. Con-

way appropriated in accordance with the laws of

the State of California, 400 further miners inches

of water for irrigation and for stock purposes upon

the above described lands and other lands, and that

ever since said date said waters have been continu-

ously used for said purposes upon said lands. That

said water rights above described have been trans-

ferred to these defendants, and they are now the

owners and possessors thereof.

V.

That Martha V. Sinnamon died on the day of

, 1926. That at the time of her death she

w^as the owner of, in the possession of, and entitled

to the possession of the following described lands

situated in the County of Mono, State [133] of

California, and particularly^ described as follows,

to-wit

:

The West half of the Southeast quarter of

Section 21, and the West half of the Northeast

quarter of Section 28, in Township 3 North of

Range 25 East, M. D. B. & M. Known as the

Cord Norst land.

Also the East half of the Northwest quarter;

the Southwest quarter of the Northwest

quarter ; the Northeast quarter of the South-

west quarter of Section 21, in Township 3
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North of Range 25 East, M. D. B. & M. Also

known as the Cord Norst land.

Also the East half of the Southwest quarter

;

the Southwest quarter of the Southwest quarter

of Section 23, and the Northwest quarter of the

Northwest quarter of Section 26, in Township 3

North of Range 25 East, M. D. B. & M., known

as the Anthony Hiatt land.

Also the Southeast quarter of the Northeast

quarter ; the East half of the Southeast quarter

of Section 23 j the Northeast quarter of the

Northeast quarter of Section 26, all in Town-

ship 3 North of Range 25 East, M. D. B. & M.

Known as the Stephen Kavanaugh land.

Also the West half of the Southwest quarter

of Section 20; and the Northwest half of the

Northwest quarter of Section 29, all in Town-

ship 3 North of Range 25 East, M. D. B. & M.

Known as the John J. Kermeen land.

Also, the Southeast quarter of the Northeast

quarter of Section 19; the Southwest quarter

of the Northwest quarter ; the East half of the

Northwest quarter, and the Southeast quarter

of the Northeast quarter of Section 20, all in

Township 3 North of Range 25 East, M. D. B.

& M. Known as the James G. Thompson land.

Also the Southwest quarter of the Southeast

quarter of Section 16 in Township 3 North of

Range 25 East, M. D. B. & M. Known as the

James Sinnamon land.

Also the Northeast quarter; the South half

of the Northwest quarter; the Northeast
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quarter of the Northwest quarter j the South-

west quarter; the Northwest quarter of the

Southeast quarter of Section 16 in Township 3

North of Range 25 East, M. D. B. & M. Known
as the M. P. Hayes land.

Also the Northeast quarter of the Northeast

quarter of Section 20i in Township 3 North of

Range 25 East, M. D. B. & M. Known as the

Anderson G. Pugh land.

Also the West half of the Northeast quarter

of Section 21 in Township 3 North of Range 25

East, M. D. B. & M. Held by State Patent to

Mrs. Martha V. Sinnamon dated June 9, 1924,

and containing in all 1600 acres.

That on the 9th day of July, 1894, said A. Hiatt

and said Cord Norst appropriated 500 miners

inches of the waters of said Virginia Creek

measured under a four inch pressure by a ditch

in Section 34. And ever since said time said waters

have been used upon said A. Hiatt land and said

Cord Norst land, and other [134] lands of said

Martha V. Sinnamon. At the time of her death said

Martha V. Sinnamon was the ownei* of said ditch

right and said water rights.

That on the 13th day of July, 1894, said James
Sinnamon and said Cord Norst located and claim

500 miners inches of the waters of East Fork of

Dog Town Creek measured under a four inch

pressure, and thereafter diverted said waters from
said creek by means of a ditch from said creek

starting in Section 33, and since said date said
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waters have been used upon the James Sinnamon

land and the Cord Norst land above described, and

other lands of said Mrs. Martha V. Sinnamon.

That said Lotta Twelves now is a resident of the

State of Utah, and Mrs. C. M. Kirkwood now is a

resident of the State of California, and Abel Balzer

now is a resident of the State of Nevada, and are

the sole and only children and next of kin and heirs

at law of all of the property of said Mrs. M. Y.

Sinnamon, and that said children are now the

owners of the above described lands and the water

rights above set forth. And ever since the dates

herein set forth said parties and their predecessors

have been in the actual possession of said above de-

scribed lands and have used the above described

water upon said lands for the purpose of irrigating

said lands.

That C. M. Kirkwood now is and ever since the

first day of February, 1890, has been the owner of,

in the possession of, and entitled to the possession

of the following described property situated in the

County of Mono, State of California, and particu-

larly described as follows, to-wit:

The East half and the East half of the West
half of Section 32, Township 5 North, Range 25

East, M. D. B. & M.

And also now is and has been since the 8th day of

March, 1876, the owner of, in the possession of, and

entitled to the possession of the following de-

scribed property situated in said County of [135]

Mono, State of California, to-wit:
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The East half of the Northwest quarter and

the Southwest quarter of Section 32 in Town-

ship 5 North, Range 25 East, M. D. B. & M.

And has also been since the 30th day of December,

1891, been the owner of, in the possession of, and

entitled to the possession of the

Northeast quarter of Section 32 in Town-

ship 5 North, Range 25 East, M. D. B. & M.

That on the 1st day of April, 1875, a ditch was

constructed from Robinson Creek at a point on the

East bank of said creek about Four Rods above the

old road leading to Twin Lakes, and leading there-

from to the above described lands. That above the

construction of said ditch eleven hundred inches of

water was appropriated from said creek and di-

verted to the above described lands for the purpose

of irrigating said lands, and ever since said date

said waters of said creek have been used upon said

above described lands for the purpose of irrigating

said lands, and this defendant now claims said

amount of water for the purpose of irrigating said

above described lands. [136]

And for a fifth defense to the bill herein filed de-

fendants allege:

I.

That on the 29th day of November, 1859, A. B.

Greenwood, Commissioner in the Department of

the Interior, directed a letter to the Hon. Clement

A. Smith, Commissioner of the General Land Office,

calling his attention to the propriety and necessitv
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of withdrawing from sale and settlement for Indian

use a tract of land in the northeastern part of the

valley of Walker River, including Walker Lake,

and further making a request that said Commis-

sioner direct the Surveyor-General of Utah terri-

tory to inspect said reservation upon the plat of

survey when the public survey shall have extended

over that part of the territory, and in the mean-

time that the public local land officials may be in-

structed to respect the reservation upon the books

of their office w^hen said otfices have been estab-

lished. And that thereafter President U. S. Grant

did on the 19th day of March, 1874, sign a writing

reciting that a reservation situated on the Walker

River as surveyed by Eugene Monroe, in Decem-

ber, 1864, and indicated by red lines on a diagram

in accordance with the fifteen courses and distance

thereon be withdrawn from public sale or other dis-

position and set apart for the Pahute Indians re-

siding thereon. These defendants allege that said

proposed reservation as above described contained

considerable more than 25,000 acres of land, to-wit,

more than 50,000 acres of land. And further allege

that the disposal of the public lands at all times has

been vested solely in the power of Congress; that

the Act of March 3, 1853, provided that but five

reservations for Indians be set aside in the State of

California and the territories of Utah and New
Mexico. That it was therein provided that none of

these five reservations should exceed 25,000 acres.

That any attempt to set apart a resei-vation in ex-
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cess of 25,000 [137] acres was null and void and of

no effect and in excess of authority.

That subsequent to 1853 and prior to 1873 said

five reservations had been set apart and at all times

prior to 1859 and continuously thereafter did exist

and now exist.

That there is not now and never was a valid act or

order establishing said alleged Walker Land Indian

Reservation.

Wherefore, these defendants, and each of them,

pray:

1. That the plaintiff, United States of America,

take nothing by reason of its bill herein.

2. That the court decree to these defendants, and

to each of them, the priorities to the waters as

herein set forth and claimed by them respectively

in the answer, and that the title to said waters be

quieted as against this plaintiff and as against all

of the defendants.

3. That these defendants, and each of them, have

and recover all costs herein incurred; and for such

other and further relief as may be proper in the

premises.

W. H. METSON
Solicitor for Defendants.

E. B. MERING
Of Counsel. [138]

I



Walker River Irr. Dist. et al. 173

State of California,

City and County of San Francisco—ss.

W. H. Metson, being first duly sworn, deposes

and says

:

That he is a solicitor of record for the defend-

ants in the above entitled action ; that none of said

defendants reside in the City and County of San

Francisco; that said W. H. Metson has his office

in the City and County of San Francisco, and the

facts stated in this Answer to Amended Complaint,

Amendment to Complaint and Bill of Particulars

are within his knowledge; that for that reason he

makes this verification on behalf of the defendants

herein, and avers that he has read the foregoing

Answer and knows the contents thereof, and that

the same is true of his own knowledge.

W. H. METSON.

Subscribed and sworn to before me this 28th day

of March, 1927.

[Seal] ANNE F. SWIFT
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed March 30, 1927. [139]

[Title of District Court and Cause.]

ANSWER TO AMENDED BILL OF
COMPLAINT.

Comes now Frank W. Simpson,

one of the defendants herein and for answer to the

amended bill of complaint herein admits, denies

and alleges asi follows, to-wit:
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I.

This defendant is without knowledge as to the

allegations and each of the allegations of para-

graph I of said amended bill of complaint except

that this defendant admits that he is a citizen and

resident of the State and District of Nevada.

II.

This defendant is without knowledge as to

whether or not on November 28, 1859 and/or for a

long time prior thereto or at all the plaintiff was

and/or ever since has been and/or still is and/or

now is the owner of about 86,400 acres of land in

the State and District of Nevada or which then

formed and/or now forms the Walker River In-

dian Reservation. This defendant admits that on

[140] November 29, 1859, said lands were arid in

character and incapable of producing crops without

artificial irrigation. This defendant is without

knowledge as to whether or not a large part of said

land was then and/or now is susceptible of being

reclaimed and/or made valuable agricultural lands

by artificial irrigation. This defendant is without

knowledge as to whether or not in the year 1859 a

portion of said lands were irrigated and/or pro-

duced crops. This defendant is without knowledge

as to whether or not said irrigated lands thereafter

or at all gradually were increased in area by the

reason or other efforts of plaintiff in building canals

and/or ditches and/or growing crops thereon, and
this defendant is without knowledge as to whether

that now about 2,000 acres or any other number of

acres have been reclaimed and/or are producing
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any and/or valuable crops of hay or grain or pas-

ture and/or garden truck.

III.

This defendant is without knowledge as to

whether or not on or about or before the 29th day

of November, 1859, or at any other time or at all,

or whether or not plaintiff had for a long time prior

thereto recognized the fact that certain Pahute

and/or other Indians were and/or they and/or their

ancestors for many years had been residing upon

and/or using certain lands in the State of Nevada

around and/or near the Walker River and/or

Walker Lake which lands are those mentioned in

the second paragraph of the amended bill of com-

plaint, and this defendant is without knowledge as

to whether plaintiff was then or at all desirous of

protecting said Indians and/or their descendants

in their lands or homes or fields or pastures or fish-

ing or waters and/or in their use thereof, and/or

in affording to them opportimity to acquire the art

of husbandry and/or other arts of civilization

and/or to become civ- [141] ilized, or did reserve said

lands with or without the appurtenances, or at all,

from any and/or all forms of entry or sale and/or

did reserve and/or set aside the same or any part

thereof for the sole use of said Indians and/or for

their benefit and/or civilization. This defendant ad-

mits that on the 23rd day of March, 1874, the said

lands were by order of the President of the United

States of America, withdrawn from sale or other

disposition and set apart for the Pahute and other
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Indians, but according to information and belief

denies said withdrawal was for the aforesaid pur-

poses or constituted a withdrawal of water.

This defendant admits that the Walker River

flows through a large part of said lands. This de-

fendant is without knowledge as to whether or not

a large part of said lands, to-wit: about 11,000

acres or any other number of acres, are susceptible

of irrigation from and/or by use of the waters of

said Walker River and/or all its branches and/or

tributaries including the East Walker River and/or

West Walker River. This defendant is without

knowledge as to whether or not for the successful

irrigation and/or proper irrigation of and/or for

domestic and/or other uses on said lands there is

now required and/or ever since the year 1859 there

has been required 150 cubic feet per second of time,

or any other amount, of said waters of the Walker

River.

This defendant is without knowledge as to

whether or not since the 29th day of November,

1859, and/or prior thereto, the said Indians and/or

their descendants had lived in said reservation but

admits that some of the Indians now live upon said

reservation and admits that said reservation is now
being used by the United States as an Indian Reser-

vation. Admits that plaintiff does now and for many
years last past has maintained an agency and an

Indian school upon said reservation. This defendant

is without [142] knowledge as to wliether or not

plaintiff has encouraged or does encourage the In-

dians belonging to said reservation to farm said
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lands and defendant is without knowledge whether

said Indians number about 520 persons or any

other number and defendant is without knowledge

as to whether many of the acres thereof, to-wit : ap-

proximately 2,000 or any other number, have been

for many years last past or since about the year

1859 and/or still and/or now are being irrigated

and/or farmed by them and/or used for the pur-

pose of producing extensive crops of hay or grain

or pasture and/or vegetables.

lY.

This defendant denies according to information

and belief that the United States by setting aside

said lands for said purpose and/or by creating said

Walker River Indian Reservation and/or by virtue

of the matters and things set forth in said com-

plaint prior to paragraph IV, did on the 29th day

of November, 1859, or at any other time or at all

reserve from further appropriation and/or did re-

serve or set aside and/or appropriate for its own
use in or on and/or about said Indian Reservation

and/or on the lands thereof from and/or of waters

of said Walker River and/or its tributaries 150

cubic feet of water per second of time or any other

amount of water per second of time.

This defendant is without knowledge as to

whether or not the plaintiff is the owner of and/or

by and/or through said Pahute and/or other In-

dians is in the possession and/or occupation of said

lands and the said Walker River Indian Reserva-

tion. This defendant is without knowledge as to
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whether the plaintiff is now the owner of and/or by

and/or through said Pahute and/or other Indians

ever since the year 1859 has been the owner and/or

appropriator of and/or entitled to the use and/or

benefit of a vested water [143] ri;^ht to 150 cubic feet

per second of time of the waters of said Walker

River or East Walker River or West Walker River

and/or all of the tributaries of said river. This de-

fendant is without knowledge as to whether or not

plaintiff, in the year 1859, appropriated and/or re-

served from further appropriation and/or ever

since said year 1859 plaintiff by and/or through

the said Pahute and/or other Indians has been

and/or still and/or now is using and/or utilizing

said 150 cubic feet per second of time of said waters

for the necessary and/or beneficial irrigation and/or

reclamation of portions of said lands on said

Walker River Indian Reservation. This defendant

admits that the climate where said lands are situ-

ated is dry and arid and that it is necessary to irri-

gate said lands in order to produce or raise crops

thereon; admits that without irrigation and nat-

urally said lands will not produce agricultural crops

and are of little value without irrigation but denies

that said lands will not produce grazing crops with-

out irrigation; admits that with proper irrigation

said lands will produce crops of hay, grain, pasture

and vegetables but only if properly cultivated and

attended to along with such irrigation. Defendant

is without knowledge as to whether said lands have

for many years last past produced large crops of

hay or grain or pasture and/or vegetables. Defend-
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ant is without knowledge as to whether there is no

other source of supply of water for the irrigation

of said lands described in the complaint than the

so-called Walker River or East Walker River or

West Walker River and/or the tributaries thereof;

and this defendant is without knowledge as to

whether or not the waters of said last mentioned

sources have been used and/or utilized as alleged in

the complaint for the purpose of raising the said

crops upon said lands. This defendant is without

[144] knowledge as to whether or not in the build-

ing of the necessary irrigation works, including

canals or ditches and/or laterals and/or in clearing

said lands for irrigation and/or in seeding them

to crops plaintiff has expended large sums of money,

to-wit, $175,000.00, and this defendant is without

knowledge as to whether or not that if said plain-

tiff is deprived of the use of said water upon said

lands the said lands will again become barren and

of little or no value and said irrigation works or

canals or ditches and/or laterals will likewise be

and/or become almost valueless.

V.

This defendant denies he is without right and/or

wrongfully and/or unlawfully using and/or utiliz-

ing the said waters of said Walker River or East

Walker River or West Walker River and/or the

tributaries thereof in the irrigation of lands owned
or possessed by him, and denies that in so utiliz-

ing said waters he is obstructing or impeding and/or

preventing them from flowing down their natural



180 United States of America vs.

channels to said Walker River Indian Reservation

and denies that he is preventing and/or hindering

the plaintiff and/or the said Pahute and/or other

Indians aforesaid from using and/or utilizing said

waters upon said lands on said Walker River In-

dian Reservation except that this defendant admits

that such waters as he is utilizing and using upon

his lands does not flow down to the Walker Indian

Reservation. This defendant denies that he is

threatening to use and/or utilize all of said waters

of the Walker River upon lands owned and/or pos-

sessed by him and denies that he is threatening to

prevent plaintiff and/or the said Pahute and/or

other Indians from using or utilizing any of said

waters upon their said lands in said Walker River

Indian Reservation except that this defendant ad-

mits that he threatens to continue to use such

waters of the Walker River and [145] its tributaries

as he has used heretofore and in accordance with

the rights conceded and recognized by plaintiff on

page 14, paragraph VI of the printed amended bill

of complaint. Defendant denies that the said de-

fendant's said threatened use of said waters is with-

out right and/or wrongful and/or imlawful. De-

fendant is Avithout knowledge as to whether or not

in the event the said defendant prevents the said

waters from flowiQg to said Walker River Indian

Reservation plaintiff and/or the said Pahute and/or

other Indians will have no water whatever to supply

the needs and/or requirements of said Pahute

and/or other Indians in the necessary or economi-

cal and/or beneficial irrigation of said lands on said
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Walker River Indian Reservation ; and this defend-

ant is without laiowledge as to whether or not as a

result thereof plaintiff will sustain great or im-

mediate and/or irreparable loss or damage and/or

injury to its said lands and/or that it will be,unable

to raise or produce crops of hay or grain or pasture

or vegetables upon said lands ; this defendant denies

that he threatens or will unless restrained and/or

enjoined by order of this court from so doing, con-

struct dams or levees or headgates and/or ditches

in said Walker River or East Walker or West
Walker River and/or the tributaries thereof and/or

thereby prevent the waters thereof from flowing

naturally to the said lands of plaintiff on said

Walker River Indian Reservation or thus prevent

said Pahute and/or other Indians from using and/or

utilizing said waters which are necessary and/or es-

sential as set out in the complaint for the proper

and/or beneficial irrigation of said lands on said

Walker River Indian Reservation save and except

that this defendant admits that he threatens to con-

tinue the diversion of water for his said lands as

hereinabove alleged in accordance with the rights

conceded and recognized by the plaintiff and set

forth in the final decree of [146] this court in the

cause entitled '* Pacific Livestock Company, a cor-

poration. Complainant, vs. T. B. Rickey, et al. De-

fendants," In Equity No. 731, and defendant's

counterclaim hereto and this defendant denies that

such diversion or threatened diversion will be to

the great or immediate and/or irreparable loss or

damage and/or injury of this plaintiff. This de-
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fendant is without knowledge whether or not plain-

tiff will he deprived of and/or will be unable to

raise and/or produce crops of hay or grain or pas-

ture or vegetables which it has raised and produced

or claims to have raised or produced and/or pro-

duced upon said lands for many years last past.

VI.

This defendant is without knowledge whether or

not the rights of this defendant or either or any of

defendants to the use of waters of said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof are conflicting with

and/or adverse to the rights of plaintiff as set out

in the complaint. Defendant denies that the rights

of defendant and the rights claimed by the said de-

fendants and each of them are conflicting and are

adverse to the rights of each other, and denies that

the rights claimed by said defendants and each of

them if exercised would and/or when exercised do

diminish the volume of said waters in said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof so as to deprive the

plaintiff of the amount of water to w^hich it is en-

titled as a vested priority. Denies that in particular

during the remainder of the irrigation season of

1926, if defendant or any of them should use or

utilize the w^aters to which he, they and/or each of

them claim they are entitled the plaintiff, and/or

the said Pahute and/or other Indians would suffer

and/or sustain a total loss of all remaining [147]

crops which could be grown on said lands during
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the remainder of the season of 1926 if the waters

to which plaintiff is entitled are allowed to flow

down upon said lands and denies that the use of

water by defendant as aforesaid or either or any

of them will be to the plaintiff's great or immediate

and/or irreparable loss and/or damage.

Denies that until the rights of the various claim-

ants, parties to the complaint herein, including the

plaintiff, to the use of waters flowing in said Walker

River or East Walker River or West Walker River

and the tributaries thereof in the States of Califor-

nia and/or Nevada have been settled and/or the ex-

tent or nature or order and/or time of each right

to divert said waters from said river and/or its

tributaries have been judicially determined, plain-

tiff cannot properly protect its rights in and/or to

the said waters and denies that to protect said plain-

tiff's rights other than as herein sought, if they

could be so protected, would necessitate a multi-

plicity of suits.

This defendant admits that the water rights and

ditch rights of said defendant along the Walker
River and its tributaries in Nevada and in Cali-

fornia were determined and adjudicated by the,

final decree of this court in the cause entitled "Pa-
cific Livestock Company, a corporation, Complain-

ant, vs. T. B. Rickey, et al, Defendants," In Equity

No. 731. This defendant admits that the plaintiff in

asserting its own claims by this bill of complaint

does and will not disturb or interfere with the rela-

tive rights as among themselves, of the parties to

said decree In Equity No. 731 or their heirs, sue-
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cessors, administrators or assigns, who are parties

to this suit. This defendant admits that those who
were parties in or to that suit and cause entitled

''Pacific Livestock Company, a corporation, Com-

plainant, vs. T. B. [148] Rickey, et al, Defendants,"

In Equity No. 731, including defendants who are

heirs, successors, executors or assigns of the parties

to said suit in Equity 731, including this defendant,

have and shall have the priorities and rights to

water and ditches adjudicated to them by the decree

in said suit in Equity No. 731, which said decree is

hereby referred to and made a part hereof, the same

being on file in the above entitled court.

Admits that the plaintiff in asserting its own

claims by this Amended Bill of Complaint does not

disturb or interfere with the relative rights as

among themselves, of the parties to said decree in

Equity No. 731 or their heirs, successors, ad-

ministrators or assigns, who are parties to this suit.

[149]

Further answering said complaint and by way

of further defense and counterclaim Defendant

Frank W. Simpson, alleges

:

I.

That this defendant is now and, by and through

himself and his pi'edecessors in interest, for more

than fifty years last past, has been the owner and

in the possession of and entitled to the immediate

possession of the following described lands situate

in the County of Lyon, State of Nevada, and in

the County of Mono, State of California

:



Walker River Irr. Dist. et al. 185

#1— Ni/s of NWVi. of Sec. 2, & SVs of

NE14 & SE14 of NW14, & Wy2 of NW%, &

Sy2 of Sec. 3, T. 11 N., R. 23 E. and SW% of

Sec. 35, & yn/2 of SW14 of Sec. 34, & Sy^ of

SW14 of Sec. 23, & Ws of SW14 & NW14 of

Sec. 26, T. 12 N., R. 23 E., Lyon County, Ne-

vada, West Fork Walker River, approximately

1160 acres, more or less,—Smith Valley. With

appurtenant water rights from the Walker

River with the following priorities and quan-

tities of water appropriated as herein alleged:

1890 Priority 6.16 c. f. s.

1895 ''
1.77

"

1900 " .32
"

1905 " .96
"

Total 9.21 "

Parcel No. 2. Also: Wy2 of SE14 of Sec.

21; Wy2 of EVs of Sec. 29; NW14 of NE^ of

Sec. 32; Sy2 of NE14 of Sec. 32; SE% of Sec.

32; SEy^ of NWy2 of Sec. 32; Ey2 of SWI4
of Sec. 32; SW14 of Sec. 33 and Wys of SE%
of Sec. 33, all in T. 10 N., R. 24 E.

V2. Wy2 of Eyo of Sec. 4; Ey2, Eyo of Wyo of

Sec. 5; Ny2 of NE14, SWy. of NE14, W/2 of

NW14 and NE14 of SW14, all in T. 9 N. r"! 24

E., Lyon County, Nevada, approximately 2080

acres, more or less,—Desert Creek. With ap-

purtenant water rights from the Walker River
with the following priorities and quantities of

water appropriated as herein alleged:
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1860 Priority 0.34 c. f. s.

1862 " 5.66 ''

1870 " 3.26
"

1875 " 1.04 "

1885 "
8.48 "

Total 18.78 "

Parcel No. 3. Also: 8W/4 of NW14, SW^i
of NW14, Wi/o of Sec. of Sec. 25; NW14 of

Sec. 29; Ei/s of SW14 and WVs of SE14 of

Sec. 19; SET^. of Sec. 30; 81/2 of NE'^ and ^1/2

of SE% of Sec. 18; NWl/4 of Sec. 30; SWI4
of Sec. 18; NW% of Sec. 19; NE% of Sec. 30;

Wy2 of SWi/4 of Sec. 19; SW14 of SE% of

Section 18, NW14 of NEI4 and the Sy2 of the

NE14 of Sec. 19, all in T. 5 N., R. 25 E. ; and

[150]

SEI4 of Sec. 24; SWy4 of Sec. 24; EYo of

NE14 and NW14 of NE14 and NEi/4 of

NW% of Sec. 25; all in T. 5 N., R. 24 E.,

Mono County, California, East Fork Walker

River, approximately 2160 acres, more or less,

—Bridgeport Valley. With appurtenant water

rights from the Walker River with the follow-

ing priorities and quantities of water appro-

priated as herein alleged:

f. s.1860 Priority 42. c

1861 6.

1862 6.

1863 6.

1864 6.

1868 6.

1887 9.

Total 81.
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Parcel No. 4. Also: WVs of NW^i, NW14
of SW14 of Sec. 3; Ei/s of NE14 and NE14

of SE^A of Sec. 4, all in T. 5 N., R. 22 E.,

also Ei/s of NWi/4 and SW14 of Sec. 34, all in

T. 6 N., R. 23 E., Mono County, California,

West Fork Walker River, approximately 480

acres, more or less,—Leavitt Meadows. With

appurtenant water rights from the Walker

River with the following priorities and quan-

tities of water appropriated as herein alleged:

I860 Priority 12 c. f. s.

Said above lands containing in all 5880 acres of

land, more or less.

II.

That ever since the years 1860, 1861, 1862, 1863,

1864, 1868, 1870, 1877, 1885, 1887, 1890, 1895, 1900

and 1905, respectively, this defendant has been and

is the owner of and vested with a water right to

the extent of 120.99 cubic feet of water per second

of time in and to the waters of Walker River and

its tributaries, a natural stream and water course,

the main tributaries of which said Walker River

are East Walker River and West Walker River

which have their confluence in Lyon County, Ne-

vada, and from the main Walker River. [151]

That the East Walker River has various and

numerous tributaries which join said East Walker
River at various points in the States of California

and Nevada
J

that the West Walker River has

various and numerous tributaries which join said

AVest Walker River at various points in the States
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of California and Nevada. That all of said streams

are natural streams and water courses and flow

in their natural channels from their respective

sources on the eastern slope of the Sierra Nevada

Mountains in a northerly and northeasterty direc-

tion toward Wa/ker Lake situate in Mineral Coun-

ty, Nevada; that said Walker Lake is the terminus

of said stream system and receives such water as

has not been stored or diverted by this and other

defendants and water users for beneficial uses. That

ever since the dates last above mentioned the waters

of said Walker River and its tributaries have been

diverted from said source by this defendant, his

grantors and predecessors in interest, by means of

dams, ditches and other artificial works, and con-

veyed to the said lands of this defendant continu-

ously since said dates, each and every year, for irri-

gation, stock, culinary and domestic purposes. That

ever since said last mentioned dates this defendant

has, and his grantors and predecessors in interest

have, diverted and applied to the beneficial uses

of irrigation, domestic, culinary and stockwatering

purposes by means of said dams, ditches, flumes

and other artificial works 120.99 cubic feet of water

per second of time from said source of supply;

that said flow of water is necessary when reason-

ably and economically used for the beneficial uses

and needs of this defendant; that there is no other

source of supply available to this defendant for

supplying water for his said lands and his said

needs; that there is no other means of obtaining

water for said above described lands and [152] uses;

that the climate where the said lands above de-



Walker River Irr. Bist. et al. 189

scribed lie and are situated is dry and arid and

that said lands require irrigation to produce crops,

and that if irrigated said lands will produce valu-

able crops of hay, grains, vegetables, grasses, trees,

fruits and other farm produce; but if unirrigated

the crops growing thereon and to be grown thereon

will dry up and die and said lands will be of little

or no value.

III.

That pursuant to the customs, laws and statutes

of the States of Nevada and California in such cases

made and provided, the defendant or his grantors or

predecessors in interest did in the years set forth in

par. I of this counterclaim, commence the con-

struction of artificial works for the diversion of

120.99 cubic feet of water per second of time from

said Walker River for irrigation, stock, culinary

and domestic purposes and did prosecute the

construction of said artificial works of diversion

continuously, except when interrupted by ih^ ele-

ments or other unavoidable causes, and did com-

plete the same within five years thereafter, and did

within ten years thereafter beneficially use the said

120.99 cubic feet of water per second of time upon the

above described lands for the beneficial purposes of

irrigation, domestic, culinary and stockwatering.

That all of said works and the beneficial use of

water were by reason of having been carried on

continuously as aforesaid completed with due dili-

gence and within a reasonable time.

That this defendant has continuously each and
every year since the years set forth in par. I of
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this counterclaim as aforesaid, diverted, held, con-

veyed and beneficially used 6.78 cubic feet of \A'ater

per second of the waters of said Walker River and

its tributaries openly, notoriously, peaceably and

adversely to plaintiff and all the world under claim

of right to so [153] divert, hold, store and use said

water.

IV.

That the plaintiff, by and through its officers and

agents, during all of the years herein mentioned

has had knowledge of the claim, diversion and use

of the water by this defendant; that officers and

agents of plaintiff have during all of the years

herein mentioned, with full knowledge of the works

constructed by this defendant and the moneys ex-

pended by this defendant, acquiesced in the said

expenditure, the diversion and use of water and en-

couraged the same; that the plaintiff with full

knowledge of the necessities of water for beneficial

use in the growing of crops has granted patents to

the lands hereinabove described which said lands

were known by the plaintiff, by and through its

officers and agents, to be valuable only for agricul-

tural purposes when irrigated by means of waters

of the Walker River and its tributaries.

That for more than fifty years continuously last

past this defendant, his grantors and predecessors

in interest and other defendants similarly situated,

have expended many thousands of dollars and de-

voted their time and labor in and to the develop-

ment of said lands adjacent to the Walker River

and its tributaries for the purpose of growing val-
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uable agricultural crops until at the present time

the said lands comprising Mason Valley, Smith

Valley, Antelope Valley, Bridgeport Valley, Sweet-

water Valley and the East Walker River Valley,

being the lands of defendants herein, have been de-

veloped to a state of high productiveness, all ac-

complished by means of the expenditure of many

millions of dollars in the construction of dams,

ditches, irrigation works, in leveling lands, plow-

ing, seeding and cultivating the same, in the con-

struction of homes, buildings and other improve-

ments incidental to farming enterprises; that as

[154] a result of said farming industry cities and

towns have grown up and buildings constructed,

including schools and public buildings of all kinds,

of the value of many hundred thousand dollars;

all with the knowledge, assistance and acquiescence

of plaintiff through its officers and agents.

That notwithstanding the plaintiff claims to have

intended to use water for large areas of land on

the Walker River Indian Reservation by and

through its wards, the Pahute Indian tribe, and

notwithstanding the fact that each and every year

since the creation of said Reservation in 1874 and

prior thereto this defendant as well as the other

defendants herein mentioned have continuously

used the waters of said Walker River as aforesaid,

the plaintiff's officers and agents in charge of said

Reservation have made no claim to said water and

have allowed such water as passed the lands of this

and other defendants herein, except for a small
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part, to flow unused into Walker Lake and there

waste by evaporation.

That the plaintiff, through its officers and agents,

with full knowledge of the facts aforesaid has per-

mitted this defendant and other defendants herein

to expend millions of dollars as aforesaid without

let or hindrance and without any notice or char-

acter of claim by the plaintiff as set forth in said

complaint. That to allow the plaintiff water in

accordance with the claim set forth and in the man-

ner set forth in its bill of complaint would be con-

trary to equity and good conscience and would

destroy the property and rights of this and other

defendants and render the same practically value-

less.

That the plaintiff has with full laiowledge of the

requirements of its own laws, to-wit: the Desert

Land Law and the Homestead Laws, issued patents

to some of the defendants herein situated similarly

to this defendant, which said lands by virtue of [155]

their character as desert lands and patentable un-

der the Desert Land or Homestead Law required

and require the use of water from the Walker

River for the irrigation thereof ; that said showing

of sufficient water right, including the irrigability

of the land along said Walker River now belonging

to these defendants, was and is a condition prece-

dent to the issuance of patents by the plaintiff for

said lands to defendants, their grantors and pre-

decessors in interest and that the plaintiff approved

the sufficiency of said water rights and availability

of said water for said lands from said Walker River.
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That because of the foregoing this defendant al-

leges according to information and belief that the

plaintiff is estopped from now claiming any water

by virtue of any claimed withdrawal of said lands

constituting said Reservation or by virtue of any

claim other than a claim based upon the doctrine of

appropriation whereby the water is diverted from

the stream and beneficially used within a reasonable

time.

V.

That the plaintiff claims rights adversely to this

defendant; but that the rights of plaintiff as set

forth in said complaint are according to defendant 's

information and belief junior and subordinate to

the claims of this defendant.

YI.

That the amount and value of defendant's rights

in controversy exceeds the sum of Three Thousand

Dollars ($3,000.00) exclusive of costs and interest.

VII.

That the United States of America is a party

to this action and that a part of the subject matter

hereof lies within the State and District of Nevada

;

that another part of the subject matter in- [156]

volved herein lies within the State and ISTorthern

District of California ; that some of the defendants

are citizens, residents and inhabitants of the State

and District of Nevada; that some of the defend-

ants are citizens, residents and inhabitants of the

State and Northern District of California.
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Further answering said complaint and by way of

second further defense and second further counter

claim this defendant, Frank W. Simpson, alleges:

I.

That this defendant is now and by and through

himself and his predecessors in interest, for more

than fifty years last past has been the owner and in

possession of and entitled to the immediate posses-

sion of the following described lands situated in

Lyon County, Nevada:

Lands described as Parcel No. I in defendant's

first counterclaim on page 11, together with appur-

tenant water rights of 2000 acre feet per annum
from Poor Lake as hereinafter set forth.

II.

That ever since the year 1902 this defendant has

been and now is the owner of and vested with a

water right to the extent of 2000 acre feet of water

per annum from, in and to the waters of Poor

Lake, a natural lake and natural tributary of West
Walker River, which said lake is situated in the

State of California in Section 2, Township 5 North,

Range 20 East, M. D. B. & M. That ever since the

month of March, 1902 the waters of said Poor Lake,

including the tributary streams thereto, have l)een

stored by this defendant, his grantors and predeces-

sors in interest by means of dams, ditches and other

artificial works and conveyed to the said lands of

this defendant to Parcel No. I continuously since

said date, each and every year for irrigation, stock,

I
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culinary and domestic purposes. That ever since

said last mentioned date this defendant has, and

his grantors and predecessors in interest have di-

verted and applied to the beneficial uses of irriga-

tion, domestic, culinary and [158] stockwatering

purposes by means of embankments, dams, ditches,

flumes and other artificial works 2000 acre feet per

annum of water from said source of supply; that

said lake is used as a reservoir and has been ap-

propriated as such and all the waters naturally

tributary thereto each and every year have been

stored therein and said reservoir has been refilled

from time to time during each season since 1902 as

conditions would permit. That said flow and quan-

tity of water is necessary when reasonably and eco-

nomically used for the beneficial uses and needs of

this defendant upon the lands hereinabove referred

to ; that there is no other source of supply available

to this defendant for supplying water for his said

lands and his said needs; that there is no other

means of obtaining water for said above described

lands and uses ; that the climate where the said lands

above described lie and are situated is dry and arid

and that said lands require irrigation to produce

crops, and that if irrigated said lands will produce

A^aluable crops of hay, grains, vegetables, grasses,

trees, fruits and other farm produce; but if unir-

rigated the crops growing thereon and to be grown
thereon will dry up and die and said lands will be
of little or no value. mp,h -lobfin
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III.

Tliat pursuant to the customs, laws and statutes

of the States of California and Nevada in such cases

made and provided the defendant or his grantors or

predecessors in interest did during the month of

March, 1902 commence the construction of arti-

ficial works for the impounding and diversion and

use of 2000 acre feet of water per annum from Poor

Lake situated in Section 2, Township 5 North,

Range 22 East, M. D. B. & M. for irrigation, stock,

culinary and domestic purposes and did prosecute

the construction of said artificial works of diversion

[159] continuously except when interrupted by the

elements or other unavoidable causes, and did com-

plete the same within two years thereafter and did

within ten years thereafter beneficially use the said

2000 acre feet of water per annum upon the above

described lands for beneficial purposes of irriga-

tion, domestic, culinary and stockwatering. That all

of said works and the beneficial use of water were

by reason of having been carried on continuously

as aforesaid completed with due diligence and within

a reasonable time.

That this defendant has continuously each and

every year since the year 3902 stored, impomided,

diverted, held, conveyed and beneficially used 2000

acre feet of water per annum of waters of said Poor
Lake and its tributaries openly, notoriously, peace-

ably and adversely to plaintiff and all the world

under claim of right to so divert, hold, store and

use said water.
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IV.

That the plaintiff, by and through its officers and

agents, during all of the years herein mentioned

has had knowledge of the claim, diversion and use

of the water by this defendant; that officers and

agents of plaintiff have during all of the years

herein mentioned, with full knowledge of the works

constructed by this defendant and the moneys ex-

pended by this defendant, acquiesced in the said

expenditure, the diversion and use of water and en-

couraged the same; that the plaintiff with full

knowledge of the necessities of water for beneficial

use in the growing of crops has granted patents

to the lands hereinabove described which said lands

were known by the plaintiff, by and through its offi-

cers and agents, to be valuable only for agricultural

purposes when irrigated by means of waters of the

Walker River and its tributaries. [160]

That for more than fifty years continuously last

past this defendant, his grantors and predecessors

in interest and other defendants similarly situated,

have expended many thousands of dollars and de-

voted their time and labor in and to the develop-

ment of said lands adjacent to the Walker River

and its tributaries for the purpose of growing

valuable agricultural crops until at the present time

the said lands comprising Mason Valley, Smith Val-

ley, Antelope Valley, Bridgeport Valley, Sweet-

water Valley and the East Walker River Valley,

being the lands of defendants herein, have been de-

veloped to a state of high productiveness, all ac-

complished by means of the expenditure of many
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millions of dollars in the construction of dams,

ditches, irrigation works, in leveling lands, plowing,

seeding and cultivating the same, in the construction

of homes, buildings and other improvements inci-

dental to farming enterprises; that as a result of

said farming industry cities and towns have grown

up and buildings constructed, including schools and

public buildings of all kinds, of the value of many
himdred thousand dollars; all with the knowledge,

assistance and acquiescence of plaintiff through its

officers and agents.

That notwithstanding the plaintiff claims to have

intended to use water for large areas of land on

the Walker River Indian Reservation by and

through its wards, the Pahute Indian tribe, and

notwithstanding the fact that each and every year

since the creation of said Reservation in 1874 and

prior thereto this defendant as well as the other

defendants herein mentioned have continuously used

the waters of said Walker River as aforesaid, the

plaintiff's officers and agents in charge of said

Reservation have made no claim to said water and

have allowed such water as passed the lands of this

and other defend- [161] ants herein, except for a

small part, to flow unused into Walker Lake and

there waste by evaporation.

That the plaintiff, through its officers and agents,

with full knowledge of the facts aforesaid has per-

mitted this defendant and other defendants herein

to expend millions of dollars as aforesaid without

let or hindrance and without any notice or character

of claim by the plaintiff as set forth in said com-
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plaint. That to allow the plaintiif water in accord-

ance with the claim set forth and in the manner set

forth in its bill of complaint would be contrary to

equity and good conscience and would destroy the

property and rights of this and other defendants

and render the same practically valueless.

That the plaintiff has with the full knowledge

of the requirements of its own laws, to-wit: the

Desert Land Law and the Homestead Laws, is-

sued patents to some of the defendants herein

situated similarly to this defendant, which said

lands b}^ virtue of their character as desert lands

and patentable under the Desert Land or Home-
stead Law required and require the use of water

from the Walker River for the irrigation thereof;

that said showing of sufficient water right, includ-

ing the irrigability of the land along said Walker
River now belonging to these defendants, was and
is a condition precedent to the issuance of patents

by the plaintiff for said lands to defendants, their

grantors and predecessors in interest and that the

plaintiff approved the sufficiency of said vs^ater

rights and availability of said water for said lands.

That because of the foregoing this defendant al-

leges according to information and belief that the

plaintiff is estopped from now claiming any water
by virtue of any claimed withdrawal of said lands
constituting said Reservation or by [162] virtue of
any claim other than a claim based upon the doc-
trine of appropriation whereby the water is di-

verted from the stream and beneficially used within
a reasonable time.
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V.

That the plaintiff claims rights adversely to this

defendant; but that the rights of plaintiff as set

forth in said complaint are according to defendant's

information and belief junior and subordinate to

the claims of this defendant.

VI.

That the amount and value of defendant's rights

in controversy exceeds the sum of Three Thousand
Dollars ($3,000) exclusive of costs and interest.

VII.

That the United States of America is a party

to this action and that a part of the subject matter

hereof lies within the State and District of Nevada

;

that another part of the subject matter involved

herein lies within the State and Northern District

of California ; that some of the defendants are citi-

zens, residents and inhabitants of the State and

District of Nevada; that some of the defendants

are citizens, residents and inhabitants of the State

and Northern District of California. [163]

Further answering said amended bill of complaint

and by way of third further defense and third fur-

ther counterclaim this Defendant, Frank W. Simp-

son, alleges:

I.

That the jurisdiction of this court over this case

depends upon the fact, among other things that the

United States of America is a party thereto and

that a part of the subject matter is within the state
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and district of Nevada. That the value and amount

of defendant's rights exceeds the sum of $3,000.00,

exclusive of costs and interest.

II.

That the defendant, Frank W. Simpson, through

himself and predecessors in interest, is now and

continuously for more than fifty years last past has

been the o\^^ler of, in the possession of, and entitled

to the immediate possession of the following

described pieces and parcels of land situate in the

County of Mono, State and District of Northern

California

:

Lands as described in parcels Nos. 3 and 4 of

paragraph I, p. 11a & 11, of counterclaim 1 of this

answer to amended bill of complaint.

With water rights as follows: That fifty cubic

feet of water per second per annum is a reasonable

amount of water riparian to said lands for reason-

able use thereon as it is accustomed to flow in said

stream and its branches since the year ISGO'.

III.

That the stream known as the Walker River, in-

cluding its tributaries, is a natural stream and water

course rising on the eastern slopes of the Sierra

Nevada Mountains and debouching [164] therefrom

into various valleys ultimately joining in a single

stream known as the Walker River and emptying

when not utilized into Walker Lake situate in the

State of Nevada. That said Walker River consists

principally of two tributaries known as the East
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Walker River and the West Walker River; that

said tributaries last mentioned join and form the

main Walker River in Lyon County, Nevada. That

the East Walker River rises in various tributaries

in the Sierra Nevada Mountains debouching into

what is known as Bridgeport Valley, California, the

waters of which then flow in a northerly and north-

easterly direction to its confluence with the main

Walker River. That the West Walker River rises

on the eastern slope of the Sierra Nevada Mountains

in various tributaries which join and form the West

Walker River in what is known as Antelope Valley,

California, the water of which tributary flows in a

northeasterly direction to its confluence with the

main Walker River as aforesaid. That all of said

streams and tributaries are natural streams and

water courses. That said East Walker River and its

tributaries flow in their natural channels and

courses through, over and upon the lands of this

defendant hereinabove described.

IV.

That the lands hereinbefore described belonging

to this defendant at all times have been and now are

riparian to and irrigable from said East Fork and

West Fork respectively of the Walker River and

the various channels and waterways into and

through which the waters of said river flow. And
the waters of said stream, naturally and by means
of dams and ditches constructed by defendant, his

grantors or predecessors in interest, flow through,

over and upon said lands thereby irrigating them



Walker River Irr. Dist. et al. 203

[165] and making them fit for cultivation and pas-

turage besides supplying the water thereon for

stock and for all other purposes for which an

owner of land bordering on a running stream has

the right to use the waters thereof; that this de-

fendant, his grantors and predecessors in interest

have plowed, cultivated and irrigated the said lands

and constructed ditches and other works for con-

trolling, regulating and utilizing the waters of said

East Fork of Walker River and tributaries, so as

aforesaid, supplied to said lands; that said works

were constructed at great expense to this defendant,

his grantors and predecessors in interest, and said

works have been, during all times mentioned and for

more than fifty years immediately last past and are

now being used to irrigate said lands with the

v/aters of said East Walker River and tributaries

and to supply water for stock, pasture and domestic

purposes ; that this defendant and his grantors and
predecessors in interest have by means of said works

used more than fifty cubic feet of water per second

of said East Walker River and its tributaries for

stock, domestic and agricultural purposes and have

irrigated large portions of said lands and by means
of said irrigation have produced large crops of

grass, hay, cereals and other agricultural products

thereon.

V.

That this defendant is entitled to the full, regu-

lar and natural flow of the waters of said East
Walker River and tributaries through and over the
said lands in Mono County, California, hereinabove
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described, at all times. That the water of said

river is at all times necessary and very beneficial

to said lands and adds greatly to the productivity

and fertility thereof and gives the said lands the

greater element [166] of their value; that if the

flow of said water is taken away from said land the

same would become arid and greatly depreciated in

value and the crops growing thereon and to grow

thereon dry up and perish and be of no value what-

ever ; that the climate where said lands are situated

is dry and arid and the annual rainfall there is

small; that said lands, unless irrigated otherwise

than by natural rainfall are unfit for cultivation

or pasture; that the soil of said land is, however,

fertile, and when said lands are irrigated by means

of the flow of water hereinabove described other

than by natural rainfall they are very productive

and greatly enhanced in value.

VI.

That the plaintiff herein, United States of Amer-
ica, claims adversely to this defendant an estate or

interest in said waters of the Walker River and its

tributaries so owned by the defendant aforesaid but

that the said claim of plaintiff is without right and
this defendant has superior rights to the right of

plaintiff in and to said lands, riparian to said

stream as aforesaid and that the claim of the plain-

tiff in and to any estate, right, title or interest in or

to the waters of said Walker River and its tribu-

taries, or any part thereof, or in or to the use of

the same or any right to take or use said waters or
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any part thereof is junior and subordinate and sub-

ject to the paramount right of this defendant to

take and use all of said waters hereinabove men-

tioned for the purposes for which it is entitled to

use the same as a riparian owner as aforesaid. [167]

Further answering said amended bill of com-

plaint and by way of fourth further defense and

fourth further counterclaim this Defendant, Frank

W. Simpson, alleges:

I.

That this defendant is now and by and through

himself and his predecessors in interest, for more

than fifty years last past has been the owner and

in possession of and entitled to the immediate pos-

session of the following described lands situated in

Mono County, California:

Lands described as Parcel No. 3 in defendant's

first counterclaim on pages 11 and 11a, together

with appurtenant water rights of an undivided one-

fifth interest in and to 7850 acre feet per annum
from Twin Lakes Reservoir as hereinafter set forth.

II.

That ever since the year 1880 this defendant has

been and now is the owner of and vested with a

water right to the extent of an undivided one-fifth

interest in and to 7850 acre feet per annum from, in

and to the waters of Twin Lakes Reservoir, a

natural lake and natural tributary of East Walker
River, which said lake is situated in the State of

California in Section
, Township North, Range
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East, M. D. B. & M. That ever since the year

of 1880 thf^ waters of said Twin Lakes Reservoir,

ineludinc^ the tributary streams thereto, have been

stored by this defendant, his grantors and predeces-

sors in interest, by means of dams, ditches and other

artificial vorks and conveyed to the said lands of

this defendant to Parcel No. 3 continuously since

said date, each and every year for irrigation, stock,

culinarv find domestic purposes. That ever since

said last mentioned date this [168] defendant has,

and his grantors and predecessors in interest have

diverted and applied to the benefiicial uses of irri-

gation, domestic, culinary and stockwatering pur-

poses by means of embankments, dams, ditches,

flnm.es and other artificial worlds an undivided one-

fifth of 7850 acre feet per annum of waters from

said source of supply; that said lake is used as a

reservoir and has been appropriated as such and all

the waters naturally tributary thereto each and

every year have been stored therein and said reser-

voir has been refilled from time to time during each

season since 1880 as conditions would permit. That

said flow and quantity of water is necessary when
reasonably and economically used for the beneficial

uses and needs of this defendant upon the lands

hereinabove referred to -, that there is no other source

of supply available to this defendant for supplying

water for his said lands and his said needs; that

there is no other means of obtaining water for said

above described lands and uses; that the climate

where the said lands above described lie and are

situated is dry and arid and that said lands require
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irrigation to produce crops, and that if irrigated

said lands will produce valuable crops of hay, grains,

vegetables, grasses, trees, fruits and other farm

produce; but if unirrigated the crops growing

thereon and to be grown thereon will dry up and

die and said lands will be of little or no value.

III.

That pursuant to the customs, laws and statutes

of the State of California in such cases made and

provided the defendant or his grantors or predeces-

sors in interest did during the year 1880 commence

the construction of artificial works for the impound-

ing and diversion and use of 7850 acre feet [169]

of water per annum from Twin Lakes Reservoir

situated in Township , Range East, M. D. B.

& M. for irrigation stock, culinary and domestic

purposes and did prosecute the construction of said

artificial works of diversion continuously except

when interrupted by the elements or other unavoid-

able causes, and did complete the same within two

years thereafter and did within ten years thereafter

beneficially use the said one-fifth of 7850 acre feet

of water per annum upon the above described lands

for beneficial purposes of irrigation, domestic, culi-

nary and stockwatering. That all of said w^orks and

the beneficial use of water were by reason of having

been carried on continuously as aforesaid completed

with due diligence and within a reasonable time.

That this defendant has continuously each and
every year since the year 1880 stored, impounded,

diverted, held, conveyed and beneficially used this
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one-fifth interest of 7850 acre feet of water per an-

num of waters of said Twin Lakes Reservoir and

its tributaries openly, notoriously, peaceably and

adversely to plaintiff and all the world under claim

of right to so divert, hold, store and use said water.

IV.

That the plaintiff, by and through its officers and

agents, during all of the years herein mentioned

has had knowledge of the claim, diversion and use

of the water by this defendant; that officers and

agents of plaintiff have during all of the years

herein mentioned, with full knowledge of the works

constructed by this defendant and the moneys ex-

pended by this defendant, acquiesced in the said

expenditure, the diversion and use of water and en-

couraged the same; that the plaintiff with full

knowledge of the necessities of water for beneficial

use in [170] the growing of crops has granted

patents to the lands hereinabove described which

said lands were known by the plaintiff, by and

through its officers and agents, to be valuable only

for agricultural purposes when irrigated by means
of waters of the AYalker River and its tributaries.

That for more than fifty yeai-s continuously last

past this defendant, his grantors and predecessors

in interest and other defendants similarly situated,

have expended many thousands of dollars and de-

voted their time and labor in and to the development

of said lands adjacent to the Walker River and its

tributaries for the purpose of growing valuable

agricultural crops until at the present time the said
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lands comprising Mason Valley, Smith Valley,

Antelope Valley, Bridgeport Valley, Sweetwater

Valley and the East Walker River Valley, being

the lands of defendants herein, have been developed

to a state of high productiveness, all accomplished

by means of the expenditure of many millions of dol-

lars in the construction of dams, ditches, irrigation

works, in leveling lands, plowing, seeding and culti-

vating the same, in the construction of homes, build-

ings and other improvements incidental to farming

enterprises ; that as a result of said farming indus-

try cities and towns have grown up and buildings

constructed, including schools and public buildings

of all kinds, of the value of many hundred thousand

dollars; all with the knowledge, assistance and ac-

quiescence of plaintiff through its officers and

agents.

That notwithstanding the plaintiff claims to have

intended to use water for large areas of land on

the Walker River Indian Reservation by and

through its wards, the Pahute Indian tribe, and

notwithstanding the fact that each and every year

since the creation of said Reservation in 1874 and

prior [171] thereto this defendant as well as the

other defendants herein mentioned have continu-

ously used the waters of said Walker River as afore-

said, the plaintiff's officers and agents in charge of

said Reservation have made no claim to said water

and have allowed such water as passed the lands of

this and other defendants herein, except for a small

part, to flow unused into Walker Lake and there

waste by evaporation.
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That the plaintiff, through its officers and agents,

with full knowledge of the facts aforesaid has per-

mitted this defendant and other defendants herein

to expend millions of dollars as aforesaid without

let or hindrance and without any notice or char-

acter of claim by the plaintiff as set forth in said

complaint. That to allow the plaintiff water in ac-

cordance with the claim set forth and in the man-

ner set forth in its bill of complaint would be con-

trary to equity and good conscience and would

destroy the property and rights of this and other

defendants and render the same practically value-

less.

That the plaintiff has with the full knowledge

of the requirements of its own laws, to-w4t:

Desert Land Law and the Homestead Laws, is-

sued patents to some of the defendants herein

situated similarly to this defendant, which said lands

by virtue of their character as desert lands and

patentable under the Desert Land or Homestead

Law required and require the use of water from the

Walker River for the irrigation thereof; that said

showing of sufficient water right, including the ir-

rigability of the land along said Walker River now
belonging to these defendants, was and is a condi-

tion precedent to the issuance of patents by the

plaintiff' for said lands to defendants, their grantors

and predecessors in interest and that the plaintiff

approved the sufficiency of said water rights and

[172] availablity of said water for said lands.

That because of the foregoing this defendant al-

leges according to information and belief that the
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plaintiff is estopped from now claiming any water

by virtue of any claimed withdrawal of said lands

constituting said Reservation or by virtue of any

claim other than a claim based upon the doctrine

of appropriation whereby the water is diverted

from the stream and beneficially used vdthin a rea-

sonable time.

V.

That the plaintiff claims rights adversely to this

defendant; but that the rights of plaintiff as set

forth in said complaint are according to the defend-

ant's information and belief junior and subordinate

to the claims of this defendant.

VI.

That the amount and value of defendant's rights

in controversy exceeds the sum of Three Thousand

Dollars ($3,000) exclusive of costs and interest.

VII.

That the United States of America is a party to

this action and that a part of the subject matter

hereof lies within the State and District of Nevada

;

that another part of the subject matter involved

herein lies within the State and Northern District

of California; that some of the defendants are citi-

zens, residents and inhabitants of the State and
District of Nevada ; that some of the defendants are

citizens, residents and inhabitants of the State and
Northern District of California. [173]
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Wherefore this defendant prays

:

1. That the plaintiff, the United States of

America, take nothing by reason of its action

against this defendant.

2. That the Court decree to Frank W. Simpson,

this defendant, the water rights hereinabove set

forth and claimed by him, to-wit: 120.99 cubic feet

of water per second of time, together with 2000 acre

feet of water per annum from Poor Lake and to-

gether with an undivided one-fifth interest in and

to 7850 acre feet of water per annum from Twin

Lakes Reservoir all in accordance with the specific

amounts set forth in the foregoing counterclaims

with a priority of the respective dates set forth in

said counterclaims, and to quiet the same as against

the plaintiff, and the other defendants herein.

3. That the defendant recover his costs herein

expended, and for all such other, further and dif-

ferent relief as to the Court may seem just and

which the pleadings and proof may warrant.

W. M. KEARNEY
Solicitor for Defendant. [174]

State of Nevada,

County of Washoe—ss.

J. I. Wilson, being first duly sworn, deposes and

says that he is the Agent of the defendant, Frank
W. Simpson, and that he makes this verification

for and in behalf of said defendant, for the reason

that said defendant is absent from the county where
his attorney resides, and is not available in suf-

ficient time to verify this pleading; that the facts

as alleged are within the knowledge of affiant veri-
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fying this answer and counterclaim; that he has

read the foregoing answer and counterclaim, and

knows the contents thereof, and that the same is

true of his own knowledge except as to matters

therein stated upon information and belief, and as

to such matters he believes it to be true.

J. I. WILSON

Subscribed and sworn to before me this 4th day

of February, 1927.

[Seal] GEORGIA NEWMAN
Notary Public in and for Washoe County, State of

Nevada.

My Commission expires May 22, 1928.

[Endorsed] : Filed April 8, 1937. [175]

ANSWER AND COUNTERCLAIM OF THE
PLYMOUTH LAND AND STOCK COM-
PANY, a corporation.

[Title of Cause.]

ANSWER AND COUNTERCLAIM TO
AMENDED BILL OF COMPLAINT

Comes now The Plymouth Land and Stock Com-

pany, a corporation, one of the defendants herein,

and for answer and defense to plaintiff's amended

bill of complaint admits, denies and alleges as fol-

lows to-wit:

I.

That the defendant is without knowledge as to

the allegations and each of the allegations of para-
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graph I of the said amended bill of complaint ex-

cept that he is a citizen and resident of the State

of Nevada, and therefore denies the remainder of

said paragraph.

II.

Answering paragraph II of said amended bill of

complaint defendant is without knowledge as to

whether or not on November 28, 1859, and/or for a

long time prior thereto and/or at any time or at all

the plaintiff was and/or ever since or at all has been

and/or still is and/or now^ is the owner of about

86,400 acres of land in the State and District of

Nevada or/and which then formed and/or now forms

the Walker River Indian Reservation. And this

defendant admits that on November 29th, 1859, said

lands were arid in character and incapable of pro-

ducing crops without artificial irrigation. This de-

fendant is without knowledge as to whether or not

a large part of said lands or any part of said lands

was then and/or now is susceptible of being re-

claimed and/or being made valuable agricultural

and/or agricultural land by artificial irrigation or

at all. This defendant is without knowledge as to

whether or not in the year 1859, or at all, a portion

of said lands were irrigated and/or produced crops.

This defendant is without knowledge as to whether

or not said or any irrigated land thereafter or at

any other time or all, gradually were increased in

area by the reasonable efforts or any efforts of

plaintiff in building canals and/or ditches and/or

growing crops thereon or/and whether there were
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any irrigated lands in said area; and this defend-

ant is without knowledge as to whether or not that

now or at any time or at all there were or are now

about two thousand acres or any number of acres

which have been reclaimed and are producing large

and/or any valuable agricultural crops or any agri-

cultural crops or any crops of hay, or grain, or

pasturage and/or garden truck.

III.

Answering paragraph III this defendant is with-

out knowledge as to whether or not on, or about, or

before November 29, 1859, or at any time or at all,

or whether or not plaintiff for a long time prior

thereto or at any time or at all recognized the fact

or any fact (or that it was a fact) that certain

Pahute and/or other Indians, or any Indians, were

and/or they and/or their ancestors for many years

or at all had been residing upon and/or using cer-

tain lands or any lands in the State of Nevada

around and/or near the Walker River and/or

Walker Lake, which lands are those mentioned in

the second paragraph of said amended complaint;

and this defendant is without knowledge as to

whether or not plaintiff wasi or at any time or at all

desirous of protecting said Indians or any Indians

and/or their descendants in their lands or homes or

fields or pastures or fishing or waters and/or in

their use thereof, or whether or not said Indians

had any lands or homes or fields or pastures or

fishing or waters, and/or in affording to them an
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opportunity or any opportunity to acquire the art

of husbandry and/or other or any arts of civiliza-

tion and/or to become civilized, or did reserve said

lands or any lands with or without the or any ap-

purtenances, or at all, from any and/or all forms

of entry or sale, or entry and sale, and did reserve

and/or set aside the same or any land or any part

thereof or any appurtenance for the sole use or any

use of said or any Indians and/or for their benefit

and/or civilization. This defendant admits that on

the 23rd day of March, 1874, the President of the

United States made an order which purported to

withdraw^ certain lands from sale or other disposi-

tion and set them apart [176] for the Pahute and

other Indians, but on information and belief denies

the said withdrawal was for the purposes alleged

and/or withdrew and/or constituted a withdrawal

and/or appropriation of any water for any purpose

or purposes alleged or at all. On information and

belief denies that said order was a withdrawal for

the purposes or any purposes alleged.

Defendant admits that the Walker River nms
through a large part of said lands. This defendant

is without knowledge as to whether or not a large

part of said lands, to-wit, about 11,000 acres, or any

part or poi*tion thereof, are susceptible of irrigation

from and/or by use of the waters of the said Walker

River and/or all its branches and/or tributaries in-

cluding the East Walker River and/or West Walker

River. This defendant is without knowledge as to

whether or not for the successfid and/or proper ir-
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rigation or/and irrigation and/or for domestic

and/or other or any purposes on said lands, there is

now required or ever required and/or ever since the

year 1859 there has been required 150 cubic feet per

second of time, or any other amount, of the waters

of the said Walker River and/or its tributaries.

Defendant is without knowledge as to whether

or not since the 29th day of November, 1859, and/or

prior thereto, or at all, the said Indians and/or their

descendants have lived or now live upon said reser-

vation but admits that some Indians now live upon

said reservation and that said lands are now being

used as an Indian reservation. Admits that plain-

tiff does now and for many years last past has main-

tained an agency and Indian School upon said reser-

vation. Defendant is without knowledge as to

whether or not plaintiff has encouraged and/or does

encourage the Indians belonging to said reservation

to farm said or any lands; defendant is without

knowledge as to whether or not said Indians number

520 persons or any number and defendant is without

knowledge as to whether or not many acres of said

reservation, to-wit, approximately two thousiand

(2,000) or any other number have been for many
years last past or at all, to-wit, the year 1859 and/or

still and/or now are being irrigated and/or farmed

by them and/or used for the purpose of producing

extensive crops or any crops of hay or grain or

pasture and/or vegetables.

IV.

Answering paragraph IV of said amended com-

plaint defendant denies that the United States by
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setting aside said lands or any lands for said or

any purpose and/or creating said Walker River

Indian Reservation and/or by virtue of the matters

and/or things or any matter or thing alleged in said

amended complaint did, or at any time or at all

reserve from further or any appropriation and/or

did reserve from appropriation by any act or acts

or set aside and/or appropriate for its own use or

any use in or on and/or about said Indian reserva-

tion and/or on the lands thereof from and/or of the

waters of the said Walker River and/or its tribu-

taries 150 cubic feet of water per second of time or

any other amount of water per second of time or

at all.

Defendant is without knowledge as to w^hether or

not the plaintiff is the owner of and/or by and/or

through said Pahute and other Indian or any In-

dians or at all is in the possession and/or occupa-

tion of the said lands and said Walker River res-

ervation. Defendant is without knowledge as to

whether or not the plaintiff is now or ever has been

the oMTier of by and/or through said Pahute and/oi*

other Indians ever since the year 1859, or at all,

and/or appropriator of and/or entitled to the use

and/or benefit of a vested water right or any water

right to 150 cubic feet per second of time of the

waters or any waters of said Walker River, East

Walker River or West Walker River and/or all or

any of the tributaries of said rivers. Defendant is

without knowledge as to whether or not plaintiff

in the year 1859, or at any time or at all, appropri- I
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ated and/or reserved from further appropriation or

any appropriation, or at all, and/or ever since the

year 1859, or at any time or at all by and/or through

the said Pahute and/or other Indians has required

and/or has been and/or still and/or now is using

and/or utilizing said 150' cubic feet per second of

time of said waters for the necessary and/or bene-

ficial irrigation and/or any irrigation and/or rec-

lamation of portions of said lands or any lands of

said Walker River Indian Reservation.

Defendant admits that the clim.ate where said

lands are situated is dry and arid and that it is

necessary to irrigate land in order to produce

and/or raise crops thereon but defendant is without

knowledge as to whether said lands or any part or

portion thereof will raise and/or produce crops;

admits that without irrigation and/or naturally said

lands will not produce agricultural crops but denies

that said lands will not produce grazing crops with-

out irrigation and are of little value and/or no
value; defendant is without knowledge as to

whether said lands with proper irrigation or any irri-

gation will produce and for many years last past or

at all have produced large or any crops of hay or

grain or pasture and/or vegetables. Defendant is

without knowledge as to whether there is no other

source of supply of water for the irrigation of said

lands described in the amended complaint than
the so-called Walker River or East Walker River
or West Walker River and/or the tributaries there-

of; and defendant is without knowledge as to

whether or not the waters of the said river or any
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of them have been used and/or utilized as set forth

in said amended complaint or at all for the purpose

of raising the said or any crops upon said lands or

for any purpose or at all. That defendant is without

knowledge as to whether or not in the building of

necessary or any irrigation works including canals

and ditches and/or laterals and/or clearing said

lands for irrigation and/or in seeding them to crops

plaintiff has expended large or any sums of money,

to-wit, $175,000; and defendant is without knowl-

edge as to whether any or either of the matters

and/or things alleged by plaintiff have been done;

defendant is without knowledge as to whether or not

if plaintiff is deprived of the use of said water upon

said lands the said lands will become almost value-

less and defendant is without knowledge as to

whether or not plaintiff is now using any water

upon said lands and/or whether or not any irriga-

tion works or canals or ditches and/or laterals exist

and/or maintained thereon by the plaintiff as

alleged. [177]

V.

Answering paragraph V of said amended com-

plaint defendant denies that this defendant and/or

each of defendants are without right and/or wrong-

fully and/or unlawfully using and/or utilizing the

said waters or any waters of said Walker River or

East Walker or West Walker River and/or the

tributaries thereof in the irrigation of lands owned
or possessed by him and/or them and denies that in

utilizing said waters he is obstructing or/and im-

peding and/or preventing waters from flowing down
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their natural channels to said Walker Eiver Indian

Reservation and preventing and/or hindering the

plaintiff and the said Pahute and/or other Indians

from using and/or utilizing said waters upon said

lands on said Walker River Indian Reservation;

except that defendant admits that he and his prede-

cessors in interest have used and has the right to

continue to use and thereby impede and obstruct the

flow of said Walker River and its tributaries to the

extent necessary for the diversion of the amount of

water to which he is lawfully and legally entitled by

virtue of his appropriation and/or right and rights

for the irrigation and use on and in connection with

defendant 's lands as hereinafter set forth in this an-

swer and counterclaim. Defendant denies that he

and/or the other defendants are threatening to use

and/or utilize all of the said waters upon land owned
and/or possessed by them and are threatening to

prevent plaintiff and/or the said Pahute and/or
other Indians from using and/or utilizing any of

said water upon their lands in said Walker River
Indian Reservation except that this defendant and
his predecessors in interest have used and this de-

fendant has the right to continue to divert and use

water from said river in accordance with the rights

of this defendant as hereinafter more particularly

set forth. Denies that defendants threatened and/or
any intended use of said water or any water is with-
out right and/or wrongful and/or unlawful. De-
fendant is without knowledge as to whether or not
in the event the said defendant prevents the said
waters from flowing to said Walker River Indian
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Reservation plaintiff and/or the said Pahute and/or

other Indians will have no water whatever to supply

the needs and/or requirements of said Pahute

and/or other Indians in the necessary or economical

and/or beneficial irrigation or any irrigation of said

lands on said Walker River Indian Reservation;

and this defendant is without knowledge as to

w^hether or not as a result thereof plaintiff will sus-

tain great or immediate and/or irreparable loss or

damage and/or injury to its said lands and/or that

it will be unable to raise or produce crops of hay or

grain or pasture or vegetables upon said lands ; this

defendant denies that he threatens or will unless re-

strained and/or enjoined by order of this court

from so doing, construct dams or levees or head-

gates and/or ditches in said Walker River or East

Walker River and/or the tributaries thereof and/or

thereby prevent the waters thereof from flowing

naturally to the said lands of plaintiff on said

Walker River Indian Reservation or thus prevent

said Pahute and/or other Indians from using

and/or utilizing said w^aters which are necessary

and/or essential las set out in the complaint for the

proper and/or beneficial irrigation of said lands on

said Walker River Indian Reservation save and ex-

cept that this defendant admits that he threatens

to continue the diversion of water for his said lands

as hereinabove alleged in accordance with the rights

legally and lawfully acquired, owned and held by
this defendant and as hereinafter more particularly

set forth; denies that such diversion or threatened

diversion will be to the great or immediate and/or
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irreparable loss and/or damage and/or injury to

plaintiff as alleged in said paragraph or at all. De-

fendant is without knowledge as to whether or not

plaintiff will be deprived of and/or will be unable

to raise and/or produce crops of hay or grain or

pasture or vegetables which it has raised and pro-

duced (and whether or not plaintiff has raised or

produced any or either) upon said land for many

years last past or at all.

VI.

Replying to paragraph VI of said amended com-

plaint this defendant is without laiowledge whether

or not the rights of this defendant or either or ^anj

of defendants to the use of waters of said Walker

River or East Walker River or West Walker River

and/or the tributaries thereof are conflicting with

and/or adverse to the rights of plaintiff as set out

in the complaint. Defendant denies that the rights

of defendants and each of them are conflicting and

are adverse to the rights of each other, and denies

that the rights claimed said defendants and each of

them if exercised would and/or when exercised

do diminish the voliune of said waters in said

Walker River or East Walker River or West
Walker River and/or the tributaries thereof so as

to deprive the plaintiff of the amount of water to

which it is entitled as a vested priority. Denies that

in particular during the remainder of the irrigation

season of 1926, if defendants or any or them, should

use or utilize or did use and/or utilize the waters to

which he, they and/or each of them claim they are
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entitled the plaintiff, and/or the said Pahute and/or

other Indians would suffer and/or sustain a total

loss of all remaining crops which could be grown

on said lands during the remainder of the season

of 1926 if the waters to which plaintiff is entitled

are allowed to flow down upon said lands and denies

that the use of water by defendants as aforesaid or

either or any of them will be to the plaintiff's great

or immediate and/or irreparable loss and/or dam-

age.

Denies that until the rights of the various claim-

ants, parties to the complaint herein including the

plaintiff, to the use of waters flowing in said Walker

River or East Walker River or West Walker River

and the tributaries thereof in the States of Cali-

fornia and/or Nevada have been settled and/or the

extent or nature or order and/or time of each right

to divert said waters from said river and/or its trib-

utaries have been judicially determined, plaintiff

can not properly protect its rights in and/or to the

said waters and denies that to protect said plain-

tiff's rights other than as herein sought, if they

could be so protected, would necessitate a multi-

plicity of suits.

This defendant admits that the water rights and

ditch rights of said parties along the Walker
River and its tributaries in Nevada and in Cali-

fornia, therein named, were determined and adjudi-

cated by the final decree of this court in the cause

entitled "Pacific Livestock Company, a corpora-

[178] tion, C^omplainant, vs. T. B. Rickey, et al.,

Defendants" In Equity No. 731 inter se. This de-
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fendant admits that the plaintiff in asserting its

own claims by this bill of complaint does and will

not disturb or interfere with the relative rights as

among themselves of the parties to said decree In

Equity No. 731 or their heirs, successors, adminis-

trators or assigns, who are parties to said suit.

This defendant admits that those who were parties

in or to that suit and cause entitled '* Pacific Live-

stock Company, a corporation. Complaint, vs. T, B.

Rickey, et al., Defendants," In Equity No. 731,

including defendants who are heirs, successors,;

executors or assigns of the parties to said suit In

Equity 731, have and shall have the priorities and

rights to water and ditches adjudicated to them by

the decree in said suit In Equity No. 731, inter se,

which said decree is hereby referred to and made a

part hereof, the same being on file in the above

entitled court.

Admits that the plaintiff in asserting its own
claims by this Amended Bill of Complaint does not

disturb or interfere with the relative rights as

among themselves, of the parties to said decree In

Equity No. 731, or their heirs, successors, adminis-

trators or assigns, who are parties to said suit.

VII.

Defendant further alleges that he is entitled to

change the manner, means, place or purpose of use,

or point of diversion of said water or any part

thereof; provided that upon lands herein described,

if any there be, included in and mider that certain

decree in the above entitled court entitled ''T. B.
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Rickey, et al. vs. Miller & Lvix, et al., No. 731/'

and as to such land defendant has such right, and

each of the defendants herein has such right so

far as he may exercise the same without injury

to the rights of other persons and parties to the

decree No. 731.

VIII.

That for many years last past this defendant

and his grantors and predecessors in interest and

other defendants herein named, have used the water

of the Walker River, East Walker River and West

Walker River and their and each of their tribu-

taries and have irrigated land in what is known as

the Walker River Basin and used the water for

stock watering, domestic and other beneficial pur-

poses. That defendant and his predecessors in inter-

est and said other defendants have expended many
thousands of dollars in the construction of dams,

ditches, irrigation works, reservoirs, pipe lines, canal

lines and the clearing and reclamation of land in

the said basin, all of which was done in order to

use and utilize the waters of the said Walker River

and its tributaries as aforesaid. That this defend-

ant and other defendants and their predecessors

similarly situated have irrigated and brought un-

der cultivation thousands of acres of barren land

and developed the same to a high stage of produc-

tivity and have built upon the said land homes,

towns and school houses, and created great and

wealthy communities. That the maintenance and

progress of these communities depend upon the
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continued use of the waters of the Walker River

and if the said lands are deprived of the waters

of the said stream they will become barren and

nonproductive.

That the said plaintiff, its officers and agents,

have at all times been aware and had full knowledge

of the said irrigation works, reclamation, develop-

ment and expenditures herein before referred to

and made by this defendant and other defendants

named in said amended complaint and their grant-

ors and predecessors in interest. That during all of

said time plaintiff did not claim the waters of the

said Walker River now set forth in said amended

complaint except that the said plaintiff used or

claims to have used a small portion of the said

waters with priorities of a much later date than

1859, the dates of which are unknown to this de-

fendant; that with this exception the waters of the

Walker River not so used by these defendants is

allowed to flow into Walker Lake and there wastes

through evaporation and seepage. That the said

plaintiff has since the year 1859, granted to various

defendants owning, developing and reclaiming land

by irrigation in the Walker River Basin patents

under the desert land law, homestead law and
other acts of Congress predicated upon a develop-

ment of land through irrigation and reclamation;

that the plaintiff has issued to such applicants

patents based upon water rights from the Walker
River and its tributaries, thereby finding and
establishing the rights of such patentees to water
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and the availability of the same from the said

Walker River and its tributaries.

That defendant therefore alleges the plaintiff in

equity is estopped by reason of its acts from assert-

ing and claiming or attempting to assert and claim

any water or water rights by any purported act

of 1859. Defendant further sets forth that plaintiff

has been guilty of laches in asserting any claim

or claims to the waters of the Walker River and

any use of any right it might have or claim to

have upon the said stream. Defendant further

alleges that no right or rights exist or have been

created upon the Walker River except such rights

as have been estalished upon the said river and

its tributaries by the actual appropriation and

beneficial use or/and in conformity with the state

laws where such appropriation was made.

Further answering said complaint and by way
of further defense and first counterclaim the de-

fendant alleges and shows:

I.

That defendant is a citizen, resident and in-

habitant of the State of Nevada.

II.

That the United States of America is a party

to this action and that a part of the subject matter

lies within the State and District of Nevada and

part in the state and Northern District of Cali-

fornia; that some of the defendants are citizens

and residents of the State of California and that
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some are citizens, residents and inhabitants of the

State of Nevada. [179]

III.

That the amount and value of defendants' rights

in controversy exceeds the sum of three thousand

(3000) dollars, exclusive of costs and interest.

IV.

That for many years last past the defendant and

his predecessors in interest have been, and the said

defendant now is, the owner, in possession of and

entitled to the possession of approximately 3,867.64

acres of land lying and being in the State of Nevada,

and hereinafter more particularly described. That

the climate where said land is situated is dry and the

land is arid in character and that it is necessary

to irrigate said lands in order to produce and raise

crops thereon. That without irrigation said lands

are of little or no value but with proper irrigation

certain of said lands will, and for many years last

past have, produced large crops of hay, grain and

vegetables, and other produce. That the tracts,

pieces and parcels of land are more particularly

described as follows, to-wit:

EXHIBIT A.
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V.

That the defendant is the owner of and in pos-

session of and entitled to a vested water right to

the extent of 23.893 cubic feet of water per second of

time with a priority of 1862 (and as hereinafter set

forth) in, to and of the waters of the Walker

River, the East Walker River, the West Walker

River and their tributaries for the purpose of irri-

gation of said land and for stock, domestic and

culinary purposes.

VI.

That the Walker River has two main tributaries,

to-wit, the East Walker River and the West Walker

River which have their source on the east side of

the Sierra Nevada Mountains and in the State of

California,. That many small creeks, streams and

springs go to form the said rivers and that the two

streams, the East Walker River and the West
Walker River flow in a northerly and northeasterly

direction and the said streams with their tributaries

form the Walker River. That many streams, creeks

and springs flow into and help to form the Walker

River which empties into the Walker Lake, which

said lake receives such water as has not been

diverted or stored by this defendant and/or other

defendants, and applied to beneficial uses. That ever

since the date heretofore set forth this defendant

and his predecessors and gi-antors in interest have

diverted by means of dams, ditches, flumes, canals

and other works, and conveyed to the said lands

of this defendant continuously since said date, each

and every year, for irrigation, stock, domestic and
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culinary purposes, the said water. That ever since

the said date and times as set forth this defendant

and his grantors and predecessors in interest have

diverted from said Walker Eiver and its tributaries

and applied to a beneficial use for irrigation, stock

domestic and culinary purposes the said water from

said river and its tributaries ; that the said water is

necessary for, and this defendant, his grantors and

predecessors in interest, have economically and rea-

sonably used and applied the same beneficially ; that

there is no other source or supply of water for this

defendant to irrigate said lands, and receive said

waters; that the climate where said lands lare

located is dry and the lands are arid and require

irrigation to produce crops, and when irrigated

produce valuable crops of grain, hay, vegetables,

grasses, fruits and other produce ; but if unirrigated

the land will be barren and practically worthless.

That the defendant and his grantors and prede-

cessors in interest have continuously, as aforesaid,

irrigated the said lands since the date herein set

forth and thereby raised valuable crops of grain,

hay, pasture, vegetables, fruits and other garden

and farm produce.

YII.

That the defendant and his grantors and prede-

cessors in interest pursuant to customs, statutes and
laws relating thereto and in such cases made and
provided, did appropriate and beneficially apply,

use and utilize the waters of the Walker River and
its tributaries in the amount and at the times as

herein set forth and alleged. That the defendant
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and his grantors and predecessors in interest ever

since said time as aforesaid has each and every

year and continuouly from the time stated diverted,

held, conveyed, used, utilized and beneficially ap-

plied and used the said water and waters of the

Walker River and its tributaries; that said diver-

sion and use were open, notorious, peaceable and

adverse to plaintiff and to all the world under a

claim of right and appropriation so to do. That

the amount of water so diverted, date of priority,

and land irrigated are as follows, to-wit: [180]

Year. Amount.

1862 .062

1863 4.402

1864 5.352

1868 .807

1869 .370

1878 6.880

1885 1.920

1892 .560

1897 3.540

Further answering said complaint and by way of

further defense and a separate and second counter-

claim the defendant alleges and shows:

I.

That it is a corporation organized and existing

under and by virtue of the laws of the State of Ne-
vada.

II.

That the United States of America is a party to

this action and a part of the subject matter lies
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within the State and District of Nevada and part

in the State and Northern District of California;

that some of the defendants are citizens and resi-

dents of the State of California and some are citi-

zens, residents and inhabitants of the State of

Nevada.

III.

That the amount and value of defendants' rights

in controversy exceeds the sum of three thousand

(300O) dollars, exclusive of costs and interest.

IV.

That for many years last past the defendant and

its predecessors in interest have been, and the said

defendant now is, [181] the owner, in possession of

and entitled to approximately 6208.4 acres of land

lying and being in the State of California, and here-

inafter more particularly described. That the

climate where said land is situated is dry and the

land is arid in character and it is necessary to irri-

gate said lands in order to produce and raise crops

thereon. That without irrigation said lands are of

little or no value but with proper irrigation certain

of said lands will, and for many years last past

have, produced crops of hay, grain and vegetables,

and other produce. That the said tracts of land are

locate and situate on and along the East Walker
River and the West Walker River and/or tribu-

taries of said streams and the said rivers and/or
the tributaries thereof flow through, on or upon
the said lands. That the said tracts of land so owned
by this defendant and located on said rivers and/or
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some tributary thereof are more particularly de-

scribed as follows, to-wit:

EI/2, NWi^^ and W/o of SW^/i of Sec. 1 ; Ni/s

of Sec. 2; fractional NW14 of SW14, Sec. 2;

SE14 of NE^/4 and SE14 of Sec. 3; Ei/s of

NW%, fractional NEI4, Ni/s of SWi/4, frac-

tional SE14 of SWi^ and fractional NW^4 of

SE;i/4 of Sec. 10; W/2 of Sec. 16, all in Tp. 4 N.,

E. 24 E.

Ei/s of SE% of Sec. 25; SW%, El/s of

NW14, SW% of NWI4 and Ei^ of Sec. 35,

Section 36, all in Tp. 5 N., R. 24 E.

NWI4, Wl/s of SW14 of Sec. 4; Sec. 5; SE%,
Sy2 of NE14, Ei/s of SW14, SE14 of NWi/4 of

Sec. 6; NE14 of NE14 of Sec. 7; all in Tp. 4

N., R. 25 E.

SW14 of Sec. 30, WVs, WI/2 of Ey2 of Sec-

tion 31, Tp. 5 N., R. 25 E.

Portions and parts of the following tracts of

land amounting to 1500 acres

:

NWn^ of SE14, Sec. 11 ; Wy2 of Wy2, Sec.

14; Ey2 of SE]^^, Sec. 15; SE14 of SWy of

Sec. 35; NW% of NE% of Sec. 36; all in Tp. 7

N., R. 22 E.

NEi/4 of SWl/4 of Sec. 6; SWI4 of NEI4;
NEl/4 of NWI4, Sec. 8; SEI4 of SWI4 of

Sec. 9 ; all in Tp. 6 N., R. 22 E.

SE14 of NE:i/4 of Sec. 16; Sy2 of SWy^^ of

Sec. 21; NEl;4; Nyg of NW^^ of Sec. 36; all in

Tp. 7 N., R. 23 E.

Ey2 of NEI4 ; SWl/4 of NEI4
; Sy2 of NWI4

;

NWy4 of SW14; Ey2 of SE14; Sec. 10; NW14
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of NW14; SW14 of SWiA of Sec. 11; SW^^
of NEI4; NW% of SEi/4, Sec. 13; NE14 of

NE:14; SW% of NEi/4; NE14 of NW^A; [182]

SW14 of NW14; SW14 of SW14; wyo of

SE14, Sec. 14; Nl/s of NE^^^,; NE14 of NW^i,
Sec. 15; NW14 of NE14; NE14 of NW^;
SWi/4 of NW14; NW14 of SW'%, Sec. 22;

NWi/4 of NEI4; SEI4 of NE14; Sec. 23; SWI4
of NE14; SI/2 of NW14; SW% of SE14,

Sec. 24; Nl/s of NEI4; SE14 of NEl/4; NWI4
of SWi/4 of Sec. 25; Wi/s of SWI4; NE14 of

SE14, Sec. 26; NEI4 of NE14; SW% of NEI4;

SE14 of SE%, Sec. 27; NE.i/4 of SE^ of Sec.

32; Ni/o of SW14 of Sec. 33; Ni/s of NEI4;

SWy4 of NE14; Ni/s of SE14.; SEi/4 of SE14,

Sec. 34; SW14 of NE14; NW14 of NW%; NVs
of SWi/4; SWi^ of SE14, Sec. 35; all in Tp. 6

N., R. 23 E.

Ei/s of NW14; SWy of NW14; SW14;
Sec. 16, Tp. 5 N., R. 23 E.

Lot 1 (or SW14 of SW14) of Sec. 18; SW%
of NWi/4 (lot 2) ; SW14 ; Nl/g of SE^ ; Sec 19

;

]Sry2 of SW14; NWi^ of SE14; Sec. 20; NW14
of NE'14 ; SVs of NEI4 ; NE14 of SW% ; NW^^
of SEI4, Sec. 21; NWl/4 of NWi/4 (lot 1)

Sec. 30, all in Tp. 6 N., R. 24 E.

Y.

That this defendant is the owner of and entitled

to a riparian water right to the extent of 124.168

cubic feet of water per second of time as herein-

after set forth, in, to and of the waters of the East
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Walker River and the West Walker River and their

tributaries for the purpose of irrigation of said

land and for stock, domestic and culinary purposes.

That the said amount of water has been or can be

beneficially used and applied upon the said land for

the purposes and uses as aforesaid.

That this defendant also has and claims the

riparian right to impound and store the waters of

Robinson Creek, a tributary of the East Walker

River, to irrigate and supply water during the irri-

gation season and for the purpose of irrigation,

stock, domestic and other purposes. That the said

defendant and its predecessors in interest for many
years last past have impounded and stored said

waters and beneficially applied and used the same

upon riparian lands adjoining, on and along the

said streams. That said storage is necessary and is

beneficial to said lands. That defendant is entitled

to store and impound sufficient waters in what is

known as Lower Twin Lakes reservoir in Robinson

Creek to supply water for irrigation and all other

purposes to the lands described in the preceding

paragraph when and as needed. That said right is

riparian and the storage is or may be beneficial to

the [183] land described.

That this defendant also has and claims the

riparian right to impound and store the waters of

Green Creek and the East Fork of the Walker
River, to irrigate and supply water during the irri-

gation season for the purpose of irrigation, stock,

domestic and other purposes. That said defendant

and its predecessors in interest for many years last
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past have impounded and stored said waters and

beneficially applied and used the same upon rip-

arian lands adjoining, on and along said streams.

That said storage is necessary and is beneficial to

said lands. That defendant is entitled to store and

impound sufficient waters in what is known as

Green Creek Reservoir on the East Walker River

to supply water for irrigation and all other pur-

poses to the lands described in paragraph IV when

and as needed. That said right is riparian and the

storage is or may be beneficial to the land described.

VI.

That the said Walker River has two main tribu-

taries, to-wit, the East Walker River and the West
Walker River, which have their source on the east

side of the Sierra Nevada mountains and in the

State of California. That many small creeks,

streams and springs combine to form the said rivers

and the two streams, the East Walker River and

the West Walker River, flow in a northerly and

northeasterly direction and the said streams with

their tributaries form the Walker River. That

many streams, creeks and springs flow into and
help form the Walker River, which flows into the

Walker Lake in the State of Nevada, which said

lake receives said water, if any there be which has

not been diverted and used or stored for usie or

claimed by this and/or other defendants in con-

formity with the laws relating to such matters.

That the said East Walker River and/or its

tributaries flow through, upon, over and along the

lands of this defendant [184] located in the County
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of Mono, State of California, and described in para-

graph IV of this counterclaim and the said tracts

and parcels of land are on, upon and along the said

East and West Walker Rivers and/or their tribu-

taries. That the said land is arid in character and

it is necessary to irrigate it to produce crops of

grasses, hay, grain, pasture, vegetables and other

crops thereon; that without irrigation said land

would become barren and of small value. That from

time immemorial the waters of said East Walker

River and the West Walker River and their tribu-

taries have flowed on, over and through said land

and caused grasses, hay and other crops to grow

thereon. That defendant and its predecessors in

interest have constructed dams, ditches, canals and

other works on said streams and diverted and used

said water under riparian rights and beneficially

for irrigation, stock, domestic and culinary pur-

poses. That the said land is riparian to the said

rivers and their tributaries and this defendant and

its predecessors in interest have for many years last

past exercised riparian rights thereon and made use

of the waters of said rivers and their tributaries for

irrigation, overflow and enriching of the said land

herein described. That there is no other source to

secure water for said lands herein described and

the purposes and uses herein stated and this de-

fendant has and claims a riparian right in, to and
on said East and West Walker Rivers and their

tributaries and the waters thereof for all the said

land described in paragraph IV hereof located in

tlie State of California for the uses and purposes
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horein enumerated. Defendant further sets forth

and shows that annually during the summer months

when the greatest amounts of water are required

for irrigation purposes, the flow of said streams is

greatly reduced due to the early melting of snow;

that in order to properly irrigate the said lands

and supply water for the other purposes herein

enumerated this defendant and its predecessors in

interest constructed or caused to be [185] con-

structed reservoirs to impound and store the waters

of Robinson Creek and Green Creek and the East

Walker River as herein referred to. That the waters

so stored are necessary and beneficial to the land

herein described. That all the water herein claimed

is or may be beneficial to the land described. That

defendant further has the right and is entitled to

change the manner, means, place or purpose of use

or point of diversion of said water or any part

thereof.

That the defendant and its predecessors in inter-

est did actually divert and beneficially apply, use

and utilize the waters of the said Walker River and
its tributaries! in the amoimts and at the times as

hereinafter set forth and alleged upon the said land

herein described. That under the said right and
rights defendant and its predecessors in interest

have ever since the times as hereinafter set forth

and alleged upon the said land herein described.

That under the said right and rights defendant and
its predecessors in interest have ever since the times
as hereinafter set forth diverted, held, conveyed and
utilized and beneficially applied the waters of and
from the East and West Walker Rivers and their
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tributaries for irrigation and other purposes upon

said lands and that said diversion and use are and

have been open, notorious, peaceable and adverse to

plaintiff and to all the world and under a claim of

right and appropriation so to do. That the amounts

so diverted and the date of priority and the number

of acres irrigated are as follows, to-wit:

Year. Acres.

1860 600

1861 700

1862 400

1864 240

1869 80

[186]

1871 120

1873 320

1874 548.4

1879 300

1885 40

1890 1360

1889 1500

Annually impounded in Lower Twin Lakes reser-

voir since 1887. Reservoir on Robinson Creek and
annual storage amounts to 7850 acre feet. That de-

fendant is entitled to and owns an undivided 1/5

of said reservoir, reservoir rights and all water so

annually impounded. All water so impounded is

used and utilized upon riparian lands on said

Robinson Creek and as described in paragraph IV.
Annually impounded in Green Creek Reservoir

since 1890. Reservoir on Green Creek and East
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Fork of the Walker River and annual storage

amounts to 2000 acre feet. This defendant is entitled

to and owns an undivided % of said reservoir,

reservoir rights and all water so annually im-

pounded. All water so impounded is used and

utilized upon riparian lands on said Green Creek

and East Walker River and as described in para-

graph IV.

The w^ater rights upon certain land herein de-

scribed in that certain suit entitled Miller & Lux
vs. Rickey, No. 731, in the District Court of the

United States in and for the District of Nevada, as

among the parties hereto on the lands therein in-

cluded are as fixed and determined in the said judg-

ment and decree. That the parties to said suit and

their successors in interest on the land therein de-

scribed inter se are bound by the terms and pro-

visions of said judgment and decree.

Wherefore, this defendant prays: [187]

a. That the plaintiff, United States of America,

take nothing by reason of its action herein.

b. That the court decree to this defendant water
and water rights hereinbefore set forth and claimed

by it in the counterclaims with the priorities herein

stated, and the riparian rights herein claimed, and
to quiet the same as against plaintiff and other de-

fendants.

c. That this defendant have and recover all costs

herein incurred and for such further relief and
orders as may be proper in the premises.

PLATT & SANFORD
Solicitors for the Defendant.
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State of Nevada,

County of Ormsby—ss.

W. F. Dressier being first duly sworn on oath de-

poses and says: that he is the president of The

Plymouth Land and Stock Company, a corporation,

and the defendant herein named, and as such he is

authorized to make this verification; that he has

read the foregoing answer and counterclaims and

knows the contents thereof; that the same is true

of his own knowledge except as to those matters

therein stated on information and belief and as to

those he believes it to be true.

W. F. DRESSLER
Subscribed and sworn to before me this 28th day

of March, 1927.

[Seal] MABEL H. STEWART
Notary Public in and for the County of Ormsby,

State of Nevada.

Commission Expires Jan. 17, 1929. [188]

EXHIBIT A
In Tp. 11 N., R. 23 E., M. D. M.

Ei/s of SE14; SW14 of SE14, Sec. 13; NI/2

of NE14, SEi/4 of NE14, and portion of SW14
of NEI4, Sec. 24;

In Tp. 11 N., R. 24 E., M. D. M.

SW14 of SE%, Sec. 3; W/2 of SE14; 28 acres'

of SE14 of SWi/4; 4.51 acres of SW^^ of SE14,

Sec. 7;
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All of Sec. 8; All of Sec. 9;

Eyo of NW%; SW14 of NW14, Sec. 10; Nl/g

of NW14; SW14 of NW14, Sec. 16;

Allof Sec. 17;

¥1/2 of NE% of NE:l4, NE:14 of NW%;
Portion of NW14 of NEl/4; SWii of NE^;
Sy2 of NWl/4; SWI4; Sec. 18;

Portion of WVs of NW14, Sec. 19

;

NWi/4; NWi/4 of NE;i/4; ^^2 of N^/o of

SW14, Sec. 20-

SEi/4; Sy2 of SW14; Portion of NVo of

SWI4, Sec. 30;

^1/2 of NEi/4; W-/2 of Sy2 of NEi/4 and frac-

tional NWi/4, Sec. 31 ; Fractional Ny2 of SWl/4;

Fractional SW14 of SW14 (lot 4) ;
Portion of

SE14 of SW%, Sec. 31.

[Endorsed] : Filed April 13, 1927. [189]

[Title of District Court and Cause.]

ORDER APPOINTING SPECIAL MASTER IN
CHANCERY.

This case now coming on to be further heard, and

the Court having received and accepted the resigna-

tion of the Honorable B. F. Curler, Special Master

in Chancery, appointed March 12th, 1928, in the

above entitled action; and it further appearing

that the conditions as set forth in the order ap-

pointing the said Master in Chancery dated

March 12th, 1928 being still existent, it is therefore
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Ordered, Adjudged and Decreed by the Court ex

sui motu that Robert M. Price of the City of Reno,

County of Washoe, State of Nevada, be and he is

hereby appointed Special Master, with limited

powers in this cause, to take the evidence and tes-

timony herein, and to report the same to the Court,

with his recommendations for the advice of the

court as to conclusions of fact and-^of law, and as

to the form and substance of the decree to be

entered; and the evidence and all testimony shall

be filed in court with the report of the said Master.

It is the intention of this order that the recommen-

dations and finding's of the Special Master shall

only be advisory to the Court.

Dated this 6th day of January, 1931.

HAROLD LOUDERBACK
United States District Judge.

[190]

[Title of District Court and Cause.]

REPORT OF SPECIAL MASTER
To Hon. Harold Louderback, United States Dis-

trict Judge:

The Special Master appointed by you in this case

presents this, his report of the proceedings which

have been had in the above entitled suit and he

hands you herewith a form of findings of fact and
conclusions of law and a form of decree which he

recommends be entered therein.
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In this suit, the plaintiff was represented by H.

H. Atkinson, United States Attorney, as successor

to George Springmeyer, former United States At-

torney, and by Ethelbert Ward and Cole L. Har-

wood, special assistants to the Attorney General.

William M. Kearney represented a large num-

ber of the defendants, including Walker River Irri-

gation District.

George L. Sanford represented a number of the

defendants originally represented by Piatt and

Sanford.

Green and Lunsford represented a number of

the defendants including Antelope Valley Mutual

Water Company, the successor to Antelope Valley

Land and Cattle Company, originally represented

by Thatcher and Woodburn, and Minnie M. Powell,

originally [191] represented by Thomas F. Moran
and Sardis Summerfield.

Thatcher and Woodburn, with William Forman
as counsel, represented Sierra Pacific Power Com-
pany and Bank of Nevada Savings and Trust Com-
pany, the latter being the successor of Joseph P.

Perazzo and Perazzo Brothers, originally repre-

sented by Arthur Lasher.

W. H. Metson, with E. B. Mering as counsel, at-

torneys for certain defendants, were represented

at the taking of the testimony and arguments before
the Special Master by Green and Lunsford.

W. W. Watson, attorney for Bertrand Salles,

was represented at the taking of the testimony and
argument before the Special Master by George L.
Sanford.
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This is a suit in equity and was brought on the

third day of July, 1924, by the United States of

America against the defendants to determine the

rights of the United States to a portion of the

waters of Walker River for the irrigation of land

in Walker River Indian Reservation. An amended

bill of complaint was filed March 19, 1926. The

amended complaint alleges that the United States'

on November 29, 1859, being the owner of the lands

now constituting Walker River Indian Reserva-

tion, reserved and set aside said lands for the use

of the Pahute and other Indians for the purpose of

affording them the opportunity to acquire the arts

of husbandry and civilization; that said lands are

arid and incapable of producing crops without arti-

ficial irrigation; that approximately eleven thou-

sand acres of said lands are susceptible to irriga-

tion from Walker River and have no other source

of water supply ; that the plaintiff began the irriga-

tion of said lands in the year 1859 and gradually

increased the irrigated area thereof until approxi-

mately two thousand acres are now being irrigated

and producing crops of hay, grain and vegetables;

that about five hundred twenty Indians live upon

said lands; that the [192] president of the United

States by order on March 23, 1874, withdrew from

sale the lands of said reservation; that it has ex-

pended in constructing canals, ditches and improve-

ments and in reclaiming said lands $175,000.00 and
is maintaining upon said Reservation an extensive

Indian agency and school for said Indians ; that one

hmidred fifty cubic feet of water per second of time
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from said river are necessary for the irrigation of

the irrigable lands of said Reservation and without

said water said lands will become of little or no

value; that the plaintiff by the reservation of said

lands reserved one hundred fifty cubic feet of water

for the irrigation thereof; that the defendants are

using the waters of said river and its tributaries

and preventing them from flowing down to said

Reservation and threaten to use all of said waters

upon their lands and threaten to prevent the plain-

tiff and said Indians from using any of the water

upon said Reservation and unless enjoined will

cause the plaintiff irreparable loss and damage;

that the plaintiff recognizes as binding the water

rights on said river and its tributaries in Nevada
and California which were adjudicated in that suit

in said court entitled Pacific Livestock Company, a

corporation, against T. B. Rickey, et al, in equity,

No. 731, (hereinafter referred to as Decree No. 731)

but only to the extent of asserting its claim, it will

not disturb the relative rights as among themselves

of the parties to that decree who are parties to this

suit and the plaintiff prays for an injunction re-

straining the defendants from preventing the nat-

ural flow of one hundred flfty cubic feet of water
per second down said river to said Reservation;
that the court adjudge the plaintiff to have a prior
right to one hundred fifty cubic feet of water per
second; that its right thereto be quieted and that
the relative rights of the parties to this suit to the
waters of Walker River be adjudicated.



248 United States of America vs.

The defendants! filed their several answers and

counter- [193] claims to said amended complaint

denying the rights of the plaintiff to said water, ad-

mitting the order of the president withdrawing said

lands from sale, admitting that the lands are arid,

denying that they are wrongfully diverting said

water, but admitting that they are diverting nnd

using said water under said decree No. 731 and

setting up their respective lands, claiming the wnter

of Walker River for the irrigation thereof with

dates of priority and use. The defendants further

allege that their lands were acquired from the

United States under the homestead and desert land

laws; that the water claimed by the defendants is

necessary for the irrigation of their lands; that

they and their predecessors in interest have been

using the water of said river for more than fifty

years; that the plaintiff permitted them, without ob-

jection, to expend millions of dollars in the con-

struction of irrigation w^orks for the irrigation of

their lands, in reclaiming their lands and in con-

structing houses and other improvements, all with

the knowledge, assistance and acquiescence of the

plaintiff and they pray that the plaintiff take

nothing by its said suit against the defendants and
that their claimed rights be decreed to them. The
defendant. Sierra Pacific Power Company, claims

for its lands situated in the State of California,

riparian rights, and it claims that its rights were
not determined by decree No. 731.

Upon issue being joined, Hon. E. S. Farrington,

Judge of this court, by order made March 12, 1928,
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appointed Hon. B. F. Curler Special Master in

Chancery ''to take evidence and testimony herein

and to report the same to the court with his recom-

mendations for the advice of the court as to con-

clusions of fact and of lav7 and as to the form and

substance of the decree to be entered. '

' Said Special

Master, commencing with the twenty-second day of

March, 1928, and continuing thereafter from time

to time, took testimon}^ under said appointment. On
December 24, 1930, said [194] Special Master re-

ported to the court that he had taken one thousand

seven himdred thirty-seven pages of testimony and

admitted, subject to objection, exhibits on behalf of

the plaintiff numbered from one to thirty-four, in-

clusive, exhibits on behalf of the defendants gen-

erally lettered from A to L, inclusive, and exhibits

on behalf of Sierra Pacific Power Company num-
bered from one to seventy-seven, inclusive ; that the

evidence in the cause had not been completed and
that having been elected District Judge of the Sec-

ond Judicial District Court of the State of Nevada,

he was unable to longer discharge his duties as such

Special Master and tendered his resignation as such.

Thereafter on January 6, 1931, Hon. Harold
Louderback, United States District Judge, to whom
said suit had been assigned upon the death of Hon.
E. S. Farrington, appointed Robert M. Price
Special Master with like power given to his prede-
cessor, Hon. B. F. Curler. Your Special Master, asi

soon as he could somewhat familiarize himself with
the testimony which had been taken and the ex-

hibits introduced, gave notice on April 25, 1931, that
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the taking of testimony would be resumed and there-

after further testimony was taken from time to

time, exhibits introduced, stipulations entered into

and arguments made on behalf of the contentions

of the plaintiff and the defendants and the cause

submitted for decision on July 24, 1931. Thereafter

the Special Master prepared a suggested report,

form of findings of fact and conclusions of law and

form of decree and submitted them to the attorneys

appearing in the suit with the request that counsel

check the same for errors in description, inac-

curacies in names of parties and omissions and ad-

vise the Master with respect thereto. Thereafter the

cause was reopened for the taking of further tes-

timony, exhibits were introduced, further testimony

taken, stipulations entered into and arguments

made and the cause resubmitted on May 20, 1932.

Walker River is an unnavigable, interstate

stream. It [195] consists of two main branches

—

East and West Walker, which are fed by many
small streams rising high on the eastern slopes of

the Sierra Nevada Mountains in Mono and Alpine

Counties, California. The West Walker in the

course of its descent flows through Leavitt and

Pickle Meadows, two high mountain valleys, thence

through a canyon with practically no cultivated area,

thence northerly and northeasterly through Antelope

Valley into the State of Nevada, thence through

Smith Valley to the head of Mason Valley where it

joins the East Walker River. The principal streams

forming the East Walker River combine in Bridge-

port Meadows, which is a large area devoted to the
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raising of wild grasses and pasturage at an eleva-

tion of seven thousand feet above sea level. The

East Walker River flows thence Northerly and

Northeasterly through canyons and sparsely popu-

lated valleys to Mason Valley where it unites with

the West Walker River and forms the main Walker

River. This river flows northerly and northeasterly,

descends through the latter valley to near the town

of Wabuska where it turns abruptly to the south-

east and flows through the Walker River Indian

Resiervation and thence into Walker Lake. The

mountains at the source of these streams are

sparsely forested and afford little protection for the

snows resulting in a rapid runoff of the water upon

the advent of warm spring days. The distance from

the source of the two main branches of Walker

River to the Reservation are great, resulting in

large losses of the water through evaporation and

seepage. From the source of the East Walker to its

junction with the West Walker, the distance is ap-

proximately seventy miles. From the source of the

West Walker to the junction is approximately

sixty-sieven miles and from the junction through

Mason Valley and to the point of diversion on the

Reservation the distance is approximately thirty-

five miles and from the latter point to Walker Lake
approximately twelve miles. The peak of the flow

usually occurs in [196] May or June and thereafter

the water subsides rapidly so that in most years the

flow by the middle of July is insufficient, without
storage facilities, to meet the requirements of the

lands along the river which have been brought
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under cultivation. Even under natural conditions,

that is, in the absence of upstream diversions, the

water would not in some years reach the lands of

the Walker River Indian Reservation by the end of

July by reason of seepage and high evaporation loss

occurring with the streams in a depleted condition

at their source. It was estimated that the loss in

transit between the lower end of Mason Valley to

the diversion point in the Reservation, when the

flow had diminished to ten or twelve second feet,

would be 100%, that is, that the entire flow when

reduced to that volume would be lost by evapora-

tion and seepage before reaching the diversion

point on the Reservation. It was shown that there

is a considerable return flow into the river from the

water diverted for the irrigation of Bridgeport,

Antelope, Smith and Mason Valleys, which in a

measure augments the flow to the Indian Reser-

vation.

Bridgeport, the seat of Mono County, California,

is situated on the East Walker in Bridgeport

Meadows. It has a population of about six hun-

dred. The principal town in the water shed of the

main Walker River is Yerington, the county seat

of Lyon County, Nevada, having a population of

approximately eight hundred. On the tributaries

and on the main river, the aggregate population of

the district which embraces the lands claiming the

rights to the use of the waters of Walker River ex-

clusive of Indians is approximately three thousand.

The region of the Walker River and its tributaries

is arid and incapable of producing crops without



Walker River Irr. Dist. et al. 253

artificial irrigation and that river and itsi tributaries

are the only source of water supply for the irriga-

tion of the lands of the parties to this suit. By

reason of the low precipitation averaging annually

less than ten inches of water, the lands would be dry

[197] and arid and of little value without irriga-

tion. The estimated annual value of the crops of

hay, grain and vegetables produced upon the lands

of the defendants in this suit, together with the

value of the stock and fowl raised thereon amounts

to approximately $l,750,000.00i and the assessed

valuation of the lands in the district, exclusive of

the lands of the plaintiff, is approximately $4,-

000,000.00.

The irrigated areas, exclusive of the Reservation

lands', are approximately as follows:

Bridgeport Meadows 20,000 acres

Narrow valleys on East Walker 16,000 acres

Antelope Valley 12,000 acres

Smith Valley 15,000 acres

Mason Valley 48,000 acres

There are two reservoirs constructed by the de-

fendant, Walker River Irrigation District, for the

purpose of conserving the surplus water of Walker
River, namely, the Bridgeport Reservoir situated

on the East Walker River just below the Town of

Bridgeport, having a present capacity of forty-two

thousand acre feet, and Topaz Reservoir situated

near the West Walker River just below Antelope
Valley, having a present capacity of fifty thousand
acre feet. Therfe are also some small reservoirs situ-
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ated on the East and West forks of said river. Most

of the defendants in this action have certain rights

in one or both of said reservoirs.

Near the close of the hearing the plaintiff, in

order to shorten the time of the trial of this suit,

conceded to the defendants, and the plaintiff and

the defendants stipulated, through their respective

attorneys, respecting the water rights of the parties

to this suit, which were not determined by the de-

cree in the suit in equity No. 731, as follows : [198]

''UNITED STATES vs. WALKER RIVER'
IRRIGATION DISTRICT, ET AL,

C-125

In order to shorten the trial of this case, and

to facilitate its early determination, the plain-

tiff is willing to make concessions to certain de-

fendants, provided they are assented to by the

other parties hereto.

The plaintiff concedes to the defendants here-

inafter named for and appurtenant to the lands

belonging to said defendants respectively, the

following water rights on and along the Walker
River and itsi tributaries in Nevada and in

California, with the priorities also hereafter

named in connection therewith ; except that the

priorities and water rights of the plaintiff.

United States of America, as they may be fixed

and determined by the court shall take their

places in the order of priorities so that said de-

fendants' rights as so conceded, which are sub-

sequent to the rights of the United States as
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they may be fixed and determined by the court

herein shall be subordinate to the rights of the

United States.

All the rights of the defendants as hereby

conceded shall be fixed and determined upon the

basis of the doctrine or law of appropriation

and not upon the doctrine or law of riparian

rights.

The duty of water shall be at the rate of .016

cubic feet of water per second of time per acre

for each acre of land irrigated during the irri-

gation season. In Bridgeport Valley on the East

Fork of the Walker River, and at all points

above Coleville [199] Gauging Station on the

West Fork of the Walker River, the irrigation

season covers the period from March 1st to

September 15th in each year, and at other

points on said river the irrigation season shall

conform to the season fixed in Decree #731.
The water shall be measured at the point of di-

version from the river.

The names of the defendants included in this

concession; the description of the lands; the

dates of priorities, and the areas are as

follows.
'

'

(This schedule is not inserted in this report, but
is set forth in detail in the proposed decree accom-
panying this report under the head ''Rights of
Other Defendants not included in Decree in Suit
No. 731.")

"The irrigated areas and resiervoir capacities

referred to in the foregoing tabulation shall be
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verified by rough survey raade by the engineers

or representatives of the said defendants above

named, and checked and approved by the engi-

neers or representatives of the plaintiff prior to

insertion in any final decree entered herein. In

the preparation of the recommended and final

decree in this cause, the plaintiff shall not be

precluded from correcting any errors, omissions,

mis-calcu.lations, land descriptions or duplica-

tions of lands or water rights contained in the

foregoing tabulations.

The court shall retain jurisdiction of this

cause for the purpose of changing the duty of

water or for correcting or modifying the decree

to be entered; also for other regulatory pur-

posesi, including a change of the place of use of

any water user, but no water [200] shall be sold

or delivered outside of the basin of the Walker
River (except that appurtenant to the lands of

Mrs. J. A. Conway and R. P. Conway, referred

to m the foregoing tabulation). The decree

shall provide for the method and character of

notice to be given respecting any proposed

changes or modifications thereof. The decree

shall contain such other provisions as may be

determined proper by the court for the ad-

ministration of the decree and the distribution

of water thereunder.

All the foregoing is subject to such rights

and priority or priorities for the plaintiff's

lands, and water rights as may be determined
by the court.
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This, and the foregoing concession and tabu-

lation does not include and does not refer to

the lands and water rights of the Sierra Pa-

cific Power Company, and is without prejudice

to their claim of riparian rights. Whatever

rights are claimed by said Sierra Pacific Power

Company are unaffected by this concession to

the other defendants, and are unaffected by

their assent thereto."

A. B, Greenwood, Commissioner of Indian Af-

fairs, under date of November 29, 1859, wrote to

the Commissioner of the General Land Office re-

questing him to direct the Surveyor General of

Utah Territory, which then embraced the present

state of Nevada, to respect the reservation of a

tract of land in the northwestern portion of the

valley of the Truckee River including Pyramid Lake
and a tract in the northeastern portion of the

valley of the Walker River including Walker Lake

as indicated by the red coloring upon the map ac-

companying the letter, when the public surveys

should be extended over that portion of the terri-

tory and that in [201] the meantime the proper local

land offices be instructed to respect these reserva-

tions upon the books of their offices when such

offices shall have been established. The Commis-

sioner of the General Land Office, under date of

December 9, 1859, instructed the Surveyor General

at Salt Lake City to reserve for Indian purposes

the territory embraced within the reservations

delineated upon the map referred to in the said
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letter of the Commissioner of Indian Affairs to the

Commissioner of the General Land Office. The

voluminous correspondence shows that it was the

intention to provide homes on the Walker River In-

dian Reservation for the Pahute tribes of Indians

in order that they might be protected, enabled to

support themselves and become useful citizens. The

United States in 1859 took steps to prevent tres-

passing upon said Reservation and shortly there-

after commenced the cultivation of portions of the

Reservation for the use of the Indians. Subse-

quently a survey of said Reservation was made and

the President of the United States, by executive

order dated March 23, 1874, formally withdrew the

Walker River Indian Reservation from entry and

set aside the lands thereof for the use of the In-

dians.

The executive order of the President withdraw-

ing and setting apart the lands for the Indians be-

came effective as of the date the lands were with-

drawn by the Commissioner of Indian Affairs in

his letter to the Commissioner of the General Land

Office, November 29, 1859, and was a confirmation

of the executive order of his subordinate in with-

drawing the lands.

Central Pacific Railway Company 45 L. D. 502.

This case was an appeal by Central Pacific Rail-

way Company from the decision of the Commis-

sioner of the General Land Office holding for can-

cellation the lands in Pyramid Lake Indian Reser-

Aation opposite the main line of the railway com-

panj^ within the primary limits of the grants by
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Congress of the odd numbered sections, approved

July 1, 1862, and July 2, 1864. It was claimed [202]

by the railway company that its rights were su-

perior to the rights of the Government as the order

of the President withdrawing the lands, dated

March 23, 1874, was not made until after the main

line of the railway company had been definitely

fixed by survey. It was held by the Assistant Secre-

tary of the Interior that the order of the President

related back to November 29, 1859, the date upon

which the Commissioner of Indian Affairs advised

the Secretary of the Interior that certain lands on

the Truckee River including Pyramid Lake had

been selected as an Indian Reservation (same letter

including the Walker River Indian Reservation).

The Assistant Secretary in his decision said:

''It is well settled that the acts of the heads

of departments must be held to be the acts of

the President. The subsequent order of the

President, therefore, was unnecessary for the

purpose of establishing the Reservation and

merely recognized and declared what had al-

ready been done."

The Court in Wilcox vs. Jackson, 13 Pet.

498, 513, said:

''The President speaks and acts through the

heads of the several departments in relation

to subjects which pertain to their respective

duties."

In Wolsey vs. Chapman, 101 XJ. S. 755, 769,

it wasi said:
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**The acts of the heads of departments,

within the scope of their powers, are in law the

acts of the President."

In Wilcox vs. Jackson (13 Pet. 498), the ques^

tion was directly presented whether a reservation

from sale by an order from the War Department

was a reservation by order of the President, and

the Court held it wasi.

In Minnesota vs. Hitchcock, 185 U. S. 373, 389,

Justice Brewer said : [203]

*'In order to create a reservation it is not

necessary that there should be a formal cession

or a formal act setting apart a particular tract.

It is enough that from what has been done

there results a certain defined tract appropri-

ated to certain purposes."

In Northern Pacific Railway Company vs. Wis-

mer, 246 U. S. 283, 288, the Court said:

''The Commissioner of Indian Affairs, imder

the direction of the Secretary of the Interior,

was charged with the management of all In-

dian affairs and matters arising out of Indian

relations . . . And reservations made by heads

of bureaus, such as the Commissioner of the

General Land Office, or the Commissioner of

Indian Affairs, in the administration of the

matters committed to their charge, stand upon

the same footing where the Secretary of the In-

terior is informed of their action and where, as

in this case, he either expressly or tacitly ap-

proves the same."
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It is! claimed in substance by the defendants that

neither in the correspondence relative to the crea-

tion of Walker River Indian Reservation, nor in

the executive order withdrawing from sale the lands

thereon, was any mention made respecting the use

of the waters of Walker River for irrigation pur-

poses and no reservation made of such waters ; that

the creation of the Reservation was not based on

any treaty or agreement with the Indians; that

there wasi no consideration for the reservation of

the waters and that therefore the rights of the In-

dians or the United States for their use must be

subordinated to the appropriations made by the

settlers along the Walker River, which antidated

the successive actual appropriations of the waters

to the lands within the [204] Reservation. This

position is not tenable. The Reservation was estab-

lished for the use of the Indians. Was it the in-

tent that the Reservation should consist merely of a

refuge for the Indians where they might hunt and
fish? The whitesi had encroached upon the greater

portion of the lands upon which the Indians had

theretofore been accustomed to himt and fish. The

game has been driven off. The sustenance for the

Indians was becoming more and more limited and

if the Indians were to be supplied with the neces-

saries of life in any other manner than through the

system of charitable donations the pursuit of agri-

culture upon the Reservation was an actual neces-

sity. Furthermore, if the Government did not con-
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sand acres, or thereabouts, of irrigable land lying

on either side and along the Walker River, why not

have included only Walker Lake, the fishing ground

of the Indians, and the larger area of rough

country unsuitable for irrigation ? That the Govern-

ment had broader views for the sustenance of the

Indians is evidenced by the fact that shortly after

the Reservation was established steps were taken to

promote thereon agricultural pursuits by the con-

struction of ditches, to convey water for irrigation

purposes. Said ditches have from time to time been

enlarged and extended until there are at present

seventeen miles of main canals and thirty miles of

lateral ditches constructed for the diversion of

water from Walker River and the Government has

applied water from the river to approximately two

thousand one hundred acres of irrigable lands.

In Winters vs. United States, 143 Fed. 740, it

was held that in the establishment of Ft. Belknap

Indian Reservation in Montana, although no spe-

cific reservation was made of the waters of Milk

River, a stream the middle of which was the north-

ern boundary of the Reservation, yet the lands being

barren and w^orthless for agricultural purposes

without irrigation and there being [205] no other

source of water supply, a portion of the waters of

Milk River was reserved for the benefit of the In-

dians on that Reservation. Judge Hawley, in ren-

dering his decision, said:

''The appropriations by appellants from the

tributaries of Milk river were made with notice

of, and subject to, the 'existing rights' of the
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government and of the Indians on the reserva-

tion. Kinney on Irrigation, §133. In Story v.

Woolverton (Mont.) 78 Pac. 589, where the

government had abandoned a military reserva-

tion and passed an act granting to the state of

Montana a portion thereof, and there subse-

quently arose a question of water rights be-

tween the parties! to the suit, the court, in dis-

cussing the statutory requirement governing

the acquisition of water rights by appropria-

tions made by individuals, said: 'Prior to the

time of settlement upon the lands in question,

and prior to the appropriation of the waters of

Bear creek by any one, both the land and the

water were the property of the government.

When the government established the reserva-

tion, it owned both the land included therein

and all the water running in the various nearby

streams! to which it had not yielded title. It

was therefore unnecessary for the government

to 'appropriate' the water. It owned it already.

All it had to do was to take it and use it."

page 747.

Judge Hawley, in that case, quoted from Kinney
on Irrigation, section 124, as follows

:

"The term 'public domain', in its broadest

sense, comprehends all lands and waters in the

possession or ownership of the United States,

and including lands owned by the several states,

as dis- [206] tinguished from lands possessed

by private individuals or corporations. The
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term 'public lands' only embodies such lands

as are subject to the sale or other disposition

by the United States under general laws. It is

a well-settled principle that land once reserved

by the government or appropriated for any

special purpose ceases to be a part of the public

lands, and in all grants or proclamations de-

claring public lands open to settlement the por-

tion already reserved is always excepted,

though the exception is not specifically men-

tioned." page 748.

Upon appeal of this case to the United States

Supreme Court, 207 U. S. 564, the decree of Judge

Hawley in the Circuit Court of Appeals was af-

firmed. Justice McKenna, in that case, said:

''By a rule of interpretation of agreements

and treaties with the Indians, ambiguities oc-

curring will be resolved from the standpoint of

the Indians. And the rule should certainly be

applied to determine between two inferences,

one of which would support the purpose of the

agreement and the other impair or defeat it.
'

'

"Another contention of appellants is that if

it be conceded that there was a reservation of

the waters of Milk River by the agreement of

1888, yet the reservation was repealed by the

admission of Montana into the Union, Febru-

ary 22, 1889, c. 180, 25 Stat. 676, 'upon an equal

footing with the original States.' The language

of counsel is that 'any reservation in the agree-

ment with the Indians, expressed or implied.
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whereby the waters of Milk River were not to

be subject of appropriation by the citi- [207]

zens and inhabitants of said State, was repealed

by the act of admission.' But to establish the re-

peal counsel rely substantially upon the same

argument that they advance against the inten-

tion of the agi-eement to reserve the waters.

The power of the Government to reserve the

waters and exempt them from appropriation

under the state laws is not denied, and could

not be. The United States v. The Rio Grande

Ditch & Irrigation Co., 175 U. S. 690, 702;

United States v. Winans, 198 U. S., 371. That

the Government did reserve them we have de-

cided, and for a use which would be necessarily

continued through years. Thisi was done May 1,

1888, and it would be extreme to believe that

within a year Congress destroyed the reserva-

tion and took from the Indians the considera-

tion of their grant, leaving them a barren

waste—took from them the means of continuing

their old habits, yet did not leave them the

power to change to new ones."

In the case of United States vs. Conrad Invest-

ment Company, 156 Fed. 123, 129, 130, the court

following the decision in the case of Winters vs.

United States, supra, said:

"That the United States, as owner of the

lands—that is, such as have been appropriated,

set aside, or reserved for the government's use

and benefit, bordering upon a public stream

—
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isi of right entitled to the continued flow of the

waters of such stream, so far at least as may

he necessary for the beneficial use of the

government's property." page 126.

''The government has not to make a prior

appropriation to enable it to obtain the use of

the water. It has only to take that which has

been reserved or [208] that which has never

been subject to prior appropriation upon the

public domain. It hasi only to come into its own

when its need may require—the Department of

the Interior being the instrumentality by which

it exercises that right and privilege—and all

persons seeking appropriations from public

streams must take subject to this paramount

right." pages 129-130.

It is true that the facts in that case involved a

treaty with the Indians in which they surrendered

to the United States lands which they had thereto-

fore occupied, but did this create any greater obli-

gation of the United States toward the Indians than

in a case where no treaty was involved?

In United States vs. Kagama, 118 U. S. 375, 383,

Justice Miller, rendering the decision, said:

''These Indian tribes are the wards of the

nation. They are communities dependent on the

United States. Dependent largely for their

daily food. Dependent for their political rights.

They owe no allegiance to the States, and re-

ceive from them no protection. Because of the

local ill feeling, i\\Q people of the States where

I
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they are found are often their deadliest

enemies. From their very weakness and help-

lessness, so largely due to the course of dealing

of the Federal Government with them and the

treaties in which it has been promised, there

arises the duty of protection, and with it the

power. This has always been recognized by the

Executive and by Congress, and by this court,

whenever the question has arisen. . . .

The power of the General Government over

these remnants of a race once powerful, now
weak and diminished in numbers, is necessary

to their protection, [209] as well as to the safety

of those among whom they dwell. It must exist

in that government, because it never has existed

anywhere else, because the theatre of its exer-

cise is within the geographical limits of the

United States, because it has never been denied,

and because it alone can enforce its laws' on all

tribes."

In United States vs. Morris, 203 Fed. 364, 365,

Judge Hallet said:

"In a general view of the whole record, it is

entirely clear that in building the ditch for the

purpose of supplying water to the Indians the

general Government exercised an important
function conferred upon it by law under acts

of Congress. The government has had full au-
thority to manage and control the Indians and
to take all necessary steps for the welfare of
those unfortunate people from the earliest

times. '

'
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In Baker vs. Harvey, 181 U. S., 481, 492, it was

said:

^'It is undoubtedly true that this government

has always recognized the fact that the Indians

were its wards, and entitled to be protected as

such, and this court has uniformly construed

all legislation in the light of this recognized

obligation.
'

'

It was urged by some of the defendants that the

enabling act of Congress, approved May 21, 1864,

which provided for the admission of the Territory

of Nevada to statehood in the Union by implica-

tion granted to the state upon its admission the

right to dispose of the waters of the state as it

deemed best for the interests of its citizens and that

thereafter the adoption by the State of Nevada of

the doctrine of appropriation placed the United

States in the same position as any other appropria-

tor and subject [210] to the same provisions of law

relative to priorities by appropriation and applica-

tion of water to a beneficial use as that of any other

user. The adoption of this view would subordinate

the United States to the rights of the upstream ap-

propriators to the extent of the greater part of

the water necessary for the use of the land now
under cultivation upon the Reservation. That act,

while silent on the question of water, does provide:

''That the people inhabiting said Territory

do agree and declare that they forever disclaim

all right and title to the unappropriated public

lands lying within said Territory, and that the
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same shall be and remain at the sole and entire

disposition of the United States."

Under the common law which was adopted by the

State of Nevada and the doctrine of riparian rights

which was recognized by the courts for some years

after the admission of Nevada to statehood, the

water flowing through or over land was part and

parcel of the land.

Justice Brew^er in the decision in the case of

United States vs. Rio Grande Irrigation Company,

174 U. S. 690, 703, expressed the view:

"Although this power of changing the com-

mon law rule as to streams within its dominion

undoubtedly belongs to each State, yet two

limitations must be recognized: First, that in

the absence of specific authority from Congress

a State cannot by its legislation destroy the

right of the United States, as the owner of lands

bordering on a stream, to the continued flow of

its waters ; so far at least as may be necessary

for the beneficial uses of the government prop-

erty. Second, that it is limited by the superior

power of the General Government to [211] se-

cure the uninterrupted navigability of all

navigable streams within the limits of the

United States. ..."

It having been determined that Walker River In-

dian Reservation was reserved and created by the

United States prior to the inception by the defend-

ants, or any of them, (with the possible exception

of the predecessors of Sierra Pacific Power Com-
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pany, as hereinafter mentioned) of rights to the

use of the water of Walker River and that the

United States impliedly reserved for the use of the

Indians water from said river for the irrigation of

lands within said Reservation, the question next

arises as to the quantity of the flow of Walker River

to which the United States is entitled for use on

the Reservation. The Government claims water for

the irrigation of ten thousand acres of land.

Within a few years after the creation of the

Reservation, the lands along Walker River were

taken up by white settlers under the homestead and

other acts of Congress and the water of the river

was gradually applied by them to a beneficial use

until all of the water of the river had been fully

appropriated. It may be gathered from the evidence

that the white settlers were at least as diligent, if

not more diligent, in applying the water to their

lands than was the Government in applying the

water to the lands in the Reservation. The United

States hasi for the past sixty years, or more, encour-

aged the settlers above the Reservation to take up

the public lands along Walker River and has sold

and patented those lands to them. The officials of

the Government in charge of the disposal of those

lands knew, or should have known, that the lands

were arid and incapable of economic use by the pur-

chasers and without value except by means of irri-

gation and that the Walker River was the only

source of water for their irrigation. It does not ap-

pear that any protest w^as ever made or objection

raised by the Government to the growing use of
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the [212] waters of the river upon the lands of the

upstream appropriators until the entire flow of the

river had been applied to a beneficial use.

On the other hand, it was quite patent to the

white settlers that the Reservation had been set

aside, that several hundred Indians were living

thereon and that the Government was gradually

bringing the lands of the Reservation under culti-

vation for the use of the Indians by use of water

diverted from Walker River. It was shov^a that by

reason of heavy evaporation and seepage losses on

the lower reaches of the river, the irrigation of

every additional acre of land on the Reservation

would require water sufficient to irrigate two acres

of the land upstream occupied by the white settlers

and that the white settlers would be deprived of

water to that extent, at least during the latter part

of the irrigation season. It was also shown that

from the point of diversion of the Government

canals to the point of application of the water to

the lands, the loss by evaporation and seepage was

33%. There is some testimony that it is not eco-

nomically feasible to irrigate more than three thou-

sand acres of land upon the Reservation.

It is claimed by the defendant that by reason of

the facts above outlined the Government is estopped

from claiming the use of any water that would de-

prive the upstream settlers of the use of water

necessiary for the proper irrigation of their lands

and they invoke the principle of equitable estoppel

and they claim that the Government should at least

be relegated to the position of an appropriator and



272 United States of America vs.

be decreed water with priorities as of the dates of

its successive applications of the same to a bene-

ficial use upon the Reservation, that is, that it be

placed on the same basis as the upstream users.

The estoppel, if any, would be based upon the

failure or neglect of the Government officials to

notify the upstream [213] settlers that the Govern-

ment was claiming the right to the use of sufficient

water for the irrigation of the irrigable lands in the

Reservation, on the sale of the lands to the settlers.

In cases where the claim of estoppel has been

raised against the United States, a state, or a mu-

nicipality, there seems to be a distinction drawn

between those cases in which the Government, state

or city has acted in a proprietary capacity which

includes acting for a private or pecuniary purpose,

and those cases in which the action is of a govern-

mental nature, where the action is on behalf of the

public. In the former case the facts may justify an

estoppel ; in the latter case there can be no estoppel.

21 C. J. 1186.

In Walker vs. United States, 139 Fed. 409, 414,

it was said:

''Whenever an affirmative act is necessary on

behalf of the United States to effect or enforce

a pecuniary right against an individual, the

officer or department whose duty it is to do that

act represents the United States as to that

matter, and it is bound by his action or non-

action."
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See also United States vs. Chandler-Dunbar

Water Power Company, 152 Fed. 725.

United States vs. Barker, 12 Wheat. 559 ; 6

L. Ed. 728.

United States vs. The Metropolis Banl^, 15

Pet. 392; 10 L. Ed. 774.

Cooke vs. United States, 91 U. S. 398^ 23

L. Ed. 237.

The last three eases dealt with rights of the

United States as a party to negotiable instruments

and they held that the Government has all the

rights, but also the duties and responsibilities of

individuals who are parties to such instruments.

On the other hand, there are many cases holding

that the [214] United States camiot be estopped

when acting on behalf of the public.

Utah Power and Light Company vs. United

States, 243 U. S. 289.

Jeems Bayou Fishing and Himting Club vs.

United States, 260 U. S. 561.

Lee Wilson & Company vs. United States,

245 U. S. 24.

Louisville Bridge Company vs. United

States, 242 U. S. 49.

Sanitary District of Chicago vs. United

States, 266 U. S. 405.

In setting aside the Reservation and providing

for the irrigation of its arable lands so that the

white settlers might be protected from the depreda-

tions which would inevitably result if the Indians

were permitted to continue their nomadic existence,
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the Government was clearly acting in a governmen-

tal capacity and is therefore not estopped by the

failure of its officials to notify the white settlers

of the Government's intention to use the water of

Walker River for the irrigation of the Reservation

lands nor by the nonaction of its officials in taking

legal steps to enforce the claims of the Government,

nor by its sale of arid lands to the upstream settlers.

While the Government may not be estopped by

the nonaction of its officials with respect to the up-

stream settlers, yet since it has come into a court

of equity to establish its rights, it is bound by equit-

able rules.

In United States vs. Stinson, 125 Fed. 901, 910,

it wasi said

:

''When the government seeks its rights at

the hands of a court, equity requires that the

rights of others as well be protected."

In Walker vs. United States, supra, 413, it was

said: [215]

"When the sovereign comes into court to as-

sert a pecimiary demand against the citizens

the court has authority, and is under duty, to

withhold relief to the sovereign, except upon

terms which do justice to the citizen or subject,

as determined by the jurisprudence of the

forum in like subject-matter between man and

man."

And in Iowa vs. Carr, 191 Fed. 257, 266, the court

said

:

''while mere delay does not, either by limita-

tion or laches, of itself constitute a bar to suits
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and claims of a state or of the United States,

yet, when a sovereignty submits itself to the

jurisdiction of a court of equity and prays its

aid, its claims and rights are judicable by every

other principle and rule of equity applicable

to the claims and rights of private parties un-

der similar circumstances. '

'

Under the facts as they appear from the evi-

dence, it would be unjust to the United States and

to the Indians upon the Reservation to subject the

United States, which originally owned all the lands

and the water, to the status of an appropriator, but

on the other hand it would be inequitable to allocate

to the United States water for ten thousand acres

of land to the detriment of the upstream settlers.

It appears that during the entire period since the

creation of the Reservation, approximately two

thousand one hundred acres of land thereof have

been brought under irrigation, that there are about

five hundred Indians on the Reservation and that

the number is not increasing. There is no showing

that there is a substantial demand by other Indians

for the irrigation of more than these two thousand

one hundred acres. The United States should be

granted a priority right to 26.25 feet of water per

second for the irrigation of two thousand one hun-

dred acres on the Reservation.

A question that presents no little difficulty is that

[216] of the relative rights of Sierra Pacific Power
Company claiming rights for its lands in California

and the rights of the lower water users on the West
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Walker and Walker Rivers, claiming under the laws

of appropriation. A stipulation of all of the parties

to the suit, entered into during the progress of the

hearing, provided that the rights of the defendants

other than those of Sierra Pacific Power Company

and the United States of America should be deter-

mined by the doctrine of appropriation.

It is claimed by some of the defendants that

Sierra Pacific Power Company is bound by the

decree in suit No. 731, referred to above. A careful

perusal of that decree does not disclose that it was

intended to determine the right of any water users

on the West Walker River above Antelope Valley.

It is claimed by Sierra Pacific Power Company

that the Court has not jurisdiction to make a decree

in rem effecting the land and water rights outside

of the District of Nevada belonging to that defend-

ant and its counsel cite the case of Miller and Lux

vs. Rickey (which is case No. 731, referred to

above), 127 Fed. 573, 575, 580, in which Judge Haw-

ley says in granting the injunction:

''It will, of course, be conceded at the outset

that this court has no jurisdiction over lands

and real estate situate without this district. It

cannot abate nuisances outside of the district.

It cannot reach property in rem wholly situate

in other states. It cannot, by any decree which

it may make in this suit, directly reach the

dams, reservoirs, or ditches belonging to the de-

fendant located entirely within the state of Cal-

ifornia. What is the nature and character of

this suit, as shown by the bill of complaint and
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plea of the defendant "? The suit is brought to

enjoin defendants from the alleged wrongful

diver- [217]] sion of the waters naturally flow-

ing down the stream of both forks of the

Walker river, having their source in California,

and flowing down into and through the state of

Nevada, where the lands of complainant are

situated. The complainant is the lowest pro-

prietor on said river. It claims to be entitled

to a specified amount of water flowing in said

river by virtue of prior appropriations thereof

for the purpose of irrigating its lands for bene-

ficial purposes." page 575.

''The jurisdiction of courts of equity over

the classes of cases affecting property situate

without its local jurisdiction exists only when

the relief sought is such that it may be given

by the act of the person over whom the court

exercises jurisdiction. That this court has juris-

diction over the person of the defendant is un-

questioned. It can reach him by injunction,

and punish him for contempt if he violates it.

This doctrine had its foiuidation in the equity

courts of England at an early date." page 580.

It is not necessary to decide that question in this

case. The defendants have appeared in this suit

and submitted to the jurisdiction of the court and

there is no doubt that the court has the power to

enter a decree in personam as to all the parties to

the suit.
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The testimony shows that Sierra Pacific Power

Company has title to 994.74 acres of riparian lands

acquired by the State of California under the Act

of Congress of September 28, 1850, known as the

Swamp Land Act and has title to 1631.21 acres of

riparian lands acquired by the State of California

under the Act of Congress of March 3, 1853, known

as the School Land Act, four [218] hundred acres

being school lands and 1231.21 acres being school

lieu lands. The testimony further shows that ap-

proximately four hundred acres of these swamp
lands and school and school lieu lands have been

irrigated since sometime prior to 1901 from the

waters of West Walker River and its tributaries,

by the annual overflow of the streams flowing

through said lands and by means of some nine

or more diversion ditches and that wild grass and

pasturage have been raised on said lands. It does

not appear that any substantial improvements have

been made upon said lands or any large sums of

money expended in the construction of ditches or

in the dams for diverting the water upon the lands.

The court will take judicial notice of the laws of

both California and Nevada. It was said in Lamar

vs. Micou, 114 U. S. 218, 223:

"The law of any State of the Union whether

depending upon statutes or upon judicial opin-

ions, is a matter of which the courts of the

United States are boimd to take judicial notice,

without plea or proof."
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The Legislature of the State of California in

1859, adopted the common law and the courts of

California at an early date by their decisions recog-

nized the doctrine of riparian rights as a part of

the common law and applied it to questions involv-

ing water rights. Hill vs. Newman, 5 Cal. 445 ; Fer-

rea vs. Knipe, 28 Cal. 450. And it was announced

as follows in the leading case of Lux vs. Haggin,

69 Cal. 255; 10 Pac. 674, 753, 755:

"By the common law the right of the riparian

proprietor to the flow of the stream is insep-

arably annexed to the soil, and passes with it,

not as an easement or appurtenance, but as part

and parcel of it. Use does not create the right,

and disuse cannot destroy or suspend it. The

right in each extends to the natural and [219]

usual flow of all the water, unless where the

quantity has been diminished as a consequence

of the reasonable application of it by other

riparian owners, for purposes hereafter to be

mentioned. * * *

By our law the riparian proprietors are en-

titled to a reasonable use of the waters of the

stream for the purpose of irrigation. What is

such reasonable use is a question of fact, and

depends upon the circumstances appearing in

each particular case."

The court in Herminghaus vs. Southern Califor-

nia Edison Company, 200 Cal. 81; 252 Pac. 607,

616, referring to the plaintiffs in the case and their

rights, said:



280 United States of America vs.

"As such riparian owners said plaintiffs are

abstractly entitled to the reasonable use of the

said waters of said river at all seasons of the

year. Their right thereto is to the usufruct

of said flowing stream in the usual and ordinary

course of its flow, and this right is a vested

right inherent in the soil of their said lands

and not a mere incident or appurtenant

thereto. '

'

In the case of Hilbert vs. City of Vallejo, 19 Fed.

(2nd) 510, it was said by the Circuit Court of Ap-

peals, Ninth Circuit:

"The established doctrine of the California

decisions is that the right to the flow of water

is annexed to the soil, not as an easement or ap-

purtenance but as a parcel (Miller and Lux vs.

Madera Canal Co., 155 Cal. 59, 99 P. 502, 22

L. R. A. (N. S.) 391), and that the rights of a

riparian proprietor are not limited to a body

of water which flows in the stream at the period

of greatest scarcity, but include the ordinary

and usual flow of the [220] stream."

It has been held in California that an appropria-

tor of water where the diversion point is upon pri-

vate lands for the use of such water upon private

lands has no rights superior to those of a riparian

owTier who subsequently acquires from the United

States his land which lay on the stream above the

point of diversion, but
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"that where the diversion is made on land

then belonging to the United States the right

of the appropriator to the water thereby taken

is superior to the riparian rights of a subse-

quent purchaser of land from the United States

lying above the point of diversion."

San Joaquin & King River Canal & Irrigation

Company vs. Worswick, 187 Cal. 674; 203 Pac. 999,

1004.

The Swamp Land Act of September 28, 1850, was

a present grant of the land and the title of the pur-

chaser from the state related to that date. French

vs. Fyan, 93 U. S. 169; Wright vs. Roseberry, 121

U. S. 488; 30 L. Ed. 1039; Work vs. State of Lou-

isiana, 269 U. S. 250; 70 L. Ed. 259; San Joaquin

& Kings River Canal & Irrigation Company vs.

Worswick, supra.

And with respect to school lands of the sixteenth

and thirty-sixth sections granted to the State of

California under the Act of March 3, 1853, as was

said in Ivanhoe Mining Company vs. Keystone Con-

solidated Mining Company, 102 U. S. 167

:

'^that if the land in controversy is subject to

the grant" (i. e. not within the exceptions men-

tioned in the Act) "the title relates to the date

of the act of Congress."

In the case of Saunders vs. La Purisima Gold-

Mining Company, 57 Pac. 656, 659, the court said:

"As already stated and held in numerous

cases, [221] the grant by congress to this state

of the sixteenth and thirty-sixth sections, by
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the act of congress of 1853, was a grant in prae-

senti, and, if at that time there were existing

no known minerals or other exceptions noted in

the grant why the lands should not pass to the

state, it at that moment became the land of the

state.
'

'

But with respect to the school lieu lands the rights

as to those lands are fixed as to the date of the selec-

tion and the approval of such selection by the Secre-

tary of the Interior:
*

' The school land grant act of 1853 made pro-

vision for the selection of lands in lieu of those

lost to the state because of settlement, federal

reservation, or inclusion within private claims.

The provision is preserved, with some changes,

as section 2275 of the Revised Statutes. The lieu

land grant has been liberally construed. While,

generally speaking, its purpose is indemnifica-

tion for sections lost in the manner stated, the

statute also extends, at the option of the state,

to lands which are included in a reservation

after title has vested in it, as well as to those

which are withdrawn from entry pending de-

termination as to their inclusion in a reserve.

No title to lieu lands is acquired until they have

been selected, the selection approved, and the

lands Listed to the state.
'

'

(21 C!al. Jur., pages 673, 674, Sec. 8; and cases

therein cited.)

It appearing that under the California doctrine

the riparian right to the water of a stream is a part
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and parcel of the land through which it flows and

not a mere incident to the land, it follows that in

the case of the swamp lands the riparian [222]

rights of Sierra Pacific Power Company attaching

to such lands dated from the passage of the swamp

land act ; that in the case of school lands the ripar-

ian rights relate to the date of the school act; and

that in the case of school lieu lands the rir)arian

rights attach as of the date of the selection bv the

state and the approval of the selection by the Secre-

tary of the Interior.

If the California law alone be applied to the

question of the rights of the Sierra Pacific Com-

pany the riparian rights of that company to the use

of the water of West Walker River would attach

as of September 28, 1850, to 994.74 acres of sw?imp

lands and such rights would attach as of March 3,

1853, to four hundred acres of school lands, and

such rights would attach to the school lieu lands

as of June 25, 1896, June 15, 1898 and January 2,

1902, being the dates of the approval of the several

selections.

But we have to consider, also, the law of ISTe-

vada. An early decision in Nevada recognized the

common law rule of riparian rights. Vansiclde vs.

Haines, 7 Nev. 249.

Later decisions, however, have definitely deter-

mined that the doctrine of appropriation and not

the doctrine of riparian rights prevailed in Nevada.

Jones vs. Adams, 19 Nev. 78; Walsh vs. Wallace,

26 Nev. 299.
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The two doctrines cannot be reconciled. If the

doctrine of riparian rights as construed by the

courts of California be applied in this case to the

lands of Sierra Pacific Power Company, its rights

at least for the greater portion of its lands would

be superior to the rights of the water users lower on

the river. If, on the other hand, the doctrine of

appropriation as construed by the courts of Nevada

be applied, the rights of the water users in Nevada

would be superior to the rights of Sierra Pacific

Power Company, for so far as the evidence and

admitted facts show, [223] substantially all of the

water of Walker River w^as appropriated by Ne-

vada appropriators prior to the acquisition of the

title to the riparian lands of Sierra Pacific Power

Company by it or its predecessors in interest.

It cannot be said that the appropriators in Ne-

vada are charged with knowledge of the law of!

California, nor can it be claimed that the riparian

o^vners in California were cognizant of the Nevada

law:

"A person is not presimied to know the law

of a sister state or foreign country, and a mis-

take concerning the statute of another state is

treated as a mistake of fact." 22 C. J. 150.

There is little precedent to assist us in determin-

ing the question presented. It was directly raised

in the case of Kansas vs. Colorado, 206 U. S. 46,

but it was not decided, for the court found that

Kansas, a state maintaining the doctrine of ripar-

ian rights, had not shown damage by the appro-
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priators of the water of Arkansas River in Colo-

rado, a state maintaining the doctrine of appropria-

tion, but the court made it plain that the decree

did not prejudice the rights of Kansas to institute

new proceedings when it should appear that real

damage was being done by a material increase in

the depletion of the stream. Justice Brewer in that

case enunciated principles that are applicable in

this case:

"One cardinal rule, underlying all the rela-

tions of the States to each other, is that of

equality of right. Each State stands on the

same level with all the rest. It can impose its

own legislation on no one of the others, and is

bound to yield its own views to none. Yet,

whenever, * * * the action of one State reaches

through the agency of natural laws into the

territory of another State, [224] the question

of the extent and the limitations of the rights

of the two States becomes a matter of jus-

ticiable dispute between them, and this court

is called upon to settle that dispute in such a

way as will recognize the equal rights of both

and at the same time establish justice between

them." (pages 97 and 98.)

And in summing up the conclusions, he said:

''that the result of that appropriation has

been the reclamation of large areas in Colorado,

transforming thousands of acres into fertile

fields and rendering possible their occupation

and cultivation when otherwise they would have

continued barren and unoccupied; that while
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the influence of such diminution has been of

perceptible injury lo portions of the Arkansas

Valley in Kansas, particularly those portions

closest to the Colorado line, yet to the great

body of the valley it has worked little, if any,,

detriment, * * *" (page 117.)

The case of Anderson vs. Bassman, 140 Fed. 14,

was a suit by Citizens of Nevada to enjoin diver-

sion by Citizens of California of the water of West
fork of the Carson River. It was held in that case

that riparian owners of land in California and ap-

propriators of water for irrigation purposes from

the same stream, lower down in Nevada, were equal-

ly protected in the rights given them by the laws

of the respective states, both, however, being sub-

ject to the limitation that only a reasonable quan-

tity of water for the beneficial use for which it was

devoted should be taken. It was found that the de-

fendant riparian owners were using an excessive

and wasteful amount. The court said:

''The right of each is to have a reasonable

apportionment of the water of the stream dur-

ing the [225] season of the year when it is

scarce. But to divide the water so as to allow

a certain number of inches to the complainants

and a certain number of inches to the defend-

ants is plainly impracticable. The only method

that appears to provide a just and equitable di-

vision is some fair and appropriate division

in time by which the complainants and defend-

ants shall have the use of the water alternately

during the dry season." (page 29.)
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From these decisions it is plain that the court

in each case intended that the decision should apply

only to the facts of the particular case and that in

any new litigation the only just rule to apply would

be that of a fair and equitable apportionment under

the facts.

The question, then, is, what basis of apportion-

ment will be equitable under the facts.

It appears that water from the West Walker

River and some of its branches has been applied to

between three and four hundred acres of said de-

fendant's land, but there is no shomng as to the

particular tracts or subdivisions to which the water

has been applied. All the water of the entire stream

system during the irrigation season of six months,

except flood water, is necessary for the irrigation of

the land which has been brought under cultiva-

tion. The water users in Antelope and Mason Val-

leys relying upon the usual flow of the streams

without further upstream diversions have invested

vast sums in the construction of irrigation works,

the reclamation of their lands once arid and the

construction of homes. To allot, now, to Sierra.

Pacific Company its full claim of riparian rights

and thereby deprive the lower appropriators of

water they have been accustomed to use upon their

lands would result in serious losses to the latter

without a corresponding gain to the former. The

crops raised upon the lands [226] of that company
consist of wild grasses and pasturage. The crops

of the lower water users in the main consist of al-
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falfa, grains and vegetables. The water would ac-

complish a higher duty upon the lower lands than

it would upon those above Antelope Valley. It

does not appear from any of the evidence presented

what part of the 2600 acres of land of Sierra Pacific

Power Company claimed to be riparian is econom-

ically feasible for irrigation. It does appear that

all of the land was acquired by patent from the

State of California, the earliest patent being dated

1884 and the latest 1926, but it may be inferred

from title deeds in the abstract of title of Sierra

Pacific Power Company lands, introduced in evi-

dence, that a considerable portion of the land was

in private ownership prior to 1878. The maximum
land brought under irrigation appears to have been

four hundred acres and there is no evidence that

there has been any increase in the irrigated area

since 1901. It may be inferred that that acreage was

the maximum intended to be irrigated by Sierra

Pacific Power Company and its predecessors in

interest. An equitable apportionment would be to

allow Sierra Pacific Power Company water for use

upon four hundred acres of land out of the lots

described in its answer and cross complaint to the

extent of an amount reasonably necessary for the

irrigation thereof.

Sierra Pacific Power Company in its answer and

cross complaint has claimed by virtue of its riparian

rights recognized by the laws of the State of Cal-

ifornia the right to store water for power purposes

in a reservoir to be constructed upon its lands in
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Pickle Meadows on the West Walker River. A
mass of testimony was presented to the Master and

seventy-seven exhibits, consisting of deeds, abstract

of title, maps and estimates of flow of water, were

introduced in evidence in support of its claim. There

was some persuasive evidence that the conservation

of the water in such reservoir would be beneficial

to the users of water [227] on the lower reaches of

West Walker and the main Walker Rivers, but the

evidence does not disclose that said defendant has

commenced the construction of a reservoir or a

power plant to utilize the water of West Walker

River for power purposes or that it had definitely

determined to do so and one of the counsel for said

defendant stated in substance during the argument

that his client was not insistent upon the determina-

tion of the question at this time but desired its right

to raise the question as to storage of water under

its claim of riparian rights when it should definitely

determine to store water for that purpose.

Whatever its rights may be it is clear that to

impound water in a reservoir and hold it for long

periods of time might constitute a damage to the

other parties to this suit and impose an obligation

on said defendant to compensate the lower appro-

priators for such damage. Ford and Son vs. Little

Falls Company, 280 U. S. 369, 378; United States

vs. Central Stockholders Corporation, 52 Fed. (2ndi

Series) 322 ; Herminghaus vs. Southern California

Edison Company, 252 Pac. 607.

The determination of the question of the storage

rights of this defendant may properly be postponed
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until it shall have been more specifically determined

that the power project is definitely contemplated.

The decree in the case at bar while not determining

the storage rights of said defendant should provide

that it is without prejudice to the establishment

of such rights as said defendant may be found to

have by virtue of its ownership of the riparian lands

acquired under the several acts of Congress above

mentioned.

Respectfully submitted,

ROBERT M. PRICE,
Special Master in Chancery. [228],

Received copy of the foregoing report this 24th

day of December, 1932.

Dec. 28th, '32.

ETHELBERT WARD
COLE L. HARWOOD

Attorneys for United States

of America.

Dec. 30, '32.

W. M. KEARNEY
Attorney for Walker River

Irrigation District and others.

THATCHER & WOODBURN
WM. FORMAN

Attorneys for Sierra Pacific

Power Company and others.

GREEN & LUNSFORD
Attorneys for Antelope Valley

Mutual Water Company
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W. H. METSON
GREEN & LUNSFORD

Attorneys for Charles E. Day,

Adel Balzar and others.

GEORGE L. SANFORD
Attorney for Plymouth Land

and Stock Company and others.

GEORGE L. SANFORD
W. W. WATSON

Attorneys for Bertrand Dalles

and others.

[Endorsed]: Filed Dec. 30, 1932. [229]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause came on regularly for hearing on

March 22, 1928, upon the plaintiff's complaint and

the answers and counterclaims thereto filed by the

several defendants, before Hon. B. F. Ctirler, Spe-

cial Master, appointed by the Court to take testi-

mony and hearings were had before him from time

to time and by his successor, Robert M. Price, until

July 24, 1931, when said cause was submitted for

decision. Thereafter, the Master prepared and sub-

mitted to counsel for the several parties to the

suit for corrections and amendments, proposed find-

ings of fact and conclusions of law and decree. The
cause was reopened upon the request of counsel for
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the taking of further evidence, which was presented,

arguments made and the suit finally submitted for

decision on May 20, 1932.

The several parties to this suit were represented

by the several attorneys as specifically shown in the.

decree accompanying these findings, to which de-

cree reference is expressly made for the names of

the parties to the suit and their respective attor-

neys.

The Special Master having considered the law

and the evidence submitted to him and having made
his report to [231] the court with his recommenda-

tions ''as to conclusions of fact and of law and

as to the form and substance of the decree to be

entered", the court after considering said report

finds as follows

:

I. Walker River Indian Reservation, hereinafter

referred to as ''Reservation", was set aside by the

United States of America on November 29, 1859,

for the use of the Pahute tribe of Indians for the

purpose of affording them an opportunity to ac-

quire the arts of husbandry and civilization and

the United States by implication reserved a quan-

tity of the flow of the water of Walker River for

the irrigation of the lands upon said Reservation

and there is no other water supply for the irrigation

of said lands than said river.

II. Walker River is an unnavigable, interstate

stream consisting of two main branches, the East

and West Walker Rivers, which are fed by many

small streams most of which rise on the eastern

slope of the Sierra Nevada Mountains in Alpine
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and Mono Counties, California. The West Walker

River flows through Leavitt and Pickle Meadows,

two high mountain valleys, thence through a canyon

with practically no cultivated area, thence northerly

and northeasterly through Antelope Valley into the

State of Nevada, thence through Smith Valley to

the head of Mason Valley where it joins the East

Walker River. The principal streams forming the

East Walker River combine in Bridgeport

Meadows, which is a large area devoted to the rais-

ing of wild grasses and pasturage at an elevation of

about sixty-eight hundred feet above sea level. The

East Walker River flows thence northerly and

northeasterly through canyons and sparsely popu-

lated valleys to Mason Valley, where it joins the

West Walker River and forms the main Walker

River. This river flows northerly and northeasterly

through Mason Valley to near the town of Wabuska,

where it turns [232] abruptly to the southeast and

flows through the Reservation and thence into Walker

Lake. The mountains at the source of these streams

are sparsely forested and afford little protection

for the snows which melt rapidly in the spring

months resulting in a rapid runoff of the water.

From the source of the West Walker River to its

junction with the East Walker River the distance

is approximately sixty-six miles; from the source

of the East Walker River to its junction with the

West Walker River the distance is approximately

seventy-four miles; and from the junction through

Mason VaUey to the point of diversion on the Res-
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ervation the distance is approximately thirty-seven

miles; and from the latter point to Walker Lake

the distance is approximately twelve miles. The

flow of said river is variable from day to day, from

month to month and from year to year. The peak

flow occurs late in May or early in June and there-

after the water subsides rapidly so that in most

years the flow by the middle of July is insufficient,

without storage facilities, to meet the requirements

of the lands along the river which have been brought

under cultivation. Even under natural conditions,

that is, without upstream diversions, the water

would not, in some years of low flow, reach the lands

of the Reservation by the end of July by reason

of seepage and high evaporation loss.

III. The lands along Walker River, including

the lands in the Reservation, are arid and incapable

of producing crops without artificial irrigation and

there is no source of supply for the irrigation of

the lands of the parties to this suit except Walker

River and its tributaries.

IV. The first use of water from said river by

the plaintiff and by the predecessors of the defend-

ants was by means of the overflow of the river in

periods of high water, but within a few years after

said Reservation was set aside [233] the plaintiff

and the settlers upstream commenced the construc-

tion of ditches and dams for the diversion of the

water upon their lands. The plaintiff from time to

time enlarged and extended the irrigation ditches

upon said Reservation until there are now two
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canals thereon having a combined length qi seven-

teen miles, a combined capacity of one hundred

fifteen cubic feet per second and lateral ditches hav-

ing a combined length of thirteen miles. There are

approximately two thousand one himdred acres of

said Reservation under cultivation and irrigation

and the Indians produce thereon valuable crops of

alfalfa hay, grain, vegetables, fowl and livestock,

part of which they are enabled to sell.

V. There are upon said Reservation approxi-

mately five hundred Indians. Ninety-six individual

Indians are farming parts of one hundred forty

allotments of twenty acres each and ninety-six al-

lotments have homes on them. The Indians general-

ly refuse to irrigate at night and there results a

considerable loss of water by reason thereof. The

number of Indians upon said Reservation is not

increasing and it has not been shown that there is

the necessity or demand by the Indians for the cul-

tivation of a larger area of land than two thousand

one hundred acres. A flow of water from said river

of 26.25 second feet at the point or points of diver-

sion during the irrigating season of one hundred

eighty days is necessary for the proper irrigation

of said two thousand one hundred acres.

VI. The lands along Walker River and its trib-

utaries above the Reservation were purchased from

the United States under acts of Congress by the

white settlers, the earliest title originating shortly

after the establishment of said Reservation and the

water of Walker River was applied to said lands
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by succQSsive appropriations, the earliest [234] ap-

propriation being in 1860. In order to supplement

the supply for irrigation purposes the settlers

through the defendant, Walker River Irrigation

District, constructed in 1922 Topaz Lake Reservoir

having a capacity of approximately fifty thousand

acre feet and in 1924-25 Bridgeport Reservoir hav-

ing a capacity of approximately forty-two thousand

acre feet and is storing therein the surplus or flood

waters of said river. The aggregate cost of these

reservoirs was over Eight Hundred Thousand Dol-

lars. No objection was made by the United States

to the appropriation of water by the white settlers

or their construction of expensive irrigation works

and no proceedings were taken to determine or pre-

serve the respective rights of the United States

and the white settlers of said river until the com-

mencement of this suit.

VII. The areas irrigated from said river, ex-

clusive of the irrigated lands in the Reservation, are

approximately as follows:

Bridgeport Meadows 20,000 acres

Narrow valleys on East Walker 16,000 acres

Antelope Valley 12,000 acres

Smith Valley 15,000 acres

• Mason Valley 48,000 acres

VIII. There is a considerable return flow into

Walker River from the water diverted for irriga-

tion in the valleys above said Reservation, which

augments to a certain extent the flow in the river

at said Reservation, but the data furnished in the
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evidence is insufficient upon which to base any find-

ings as to the quantity of such return flow.

IX. The assessed valuation of the lands in

Walker River Irrigation District is approximately

Four Million Dollars. The annual production con-

sisting of alfalfa hay, vegetables, grain, honey, dairy

products, wool, eggs, [235] fowl and livestock pro-

duced upon the lands watered by said river, exclu-

sive of the lands of said Reservation, are of the

value of upwards of Two Million Dollars. Walker

River Irrigation District covers an area of one hun-

dred sixty thousand acres of irrigable land, not all

of which is irrigated, and extends up Walker River

and its tributaries to the California State Line.

The population of the District is approximately

three thousand and that of Bridgeport and Ante-

lope Valleys, in California, approximately six him.-

dred.

X. The defendants to this suit, by their appro-

priations and diversions of water from Walker

River and its tributaries, are hindering and pre-

venting the flow of the water of said river to and

upon the lands of the plaintiff in said Reservation

which are necessary for the irrigation of its lands

therein and 26.25 cubic feet per second of said water

at the plaintiff's point of diversion on said river

is necessary for the irrigation of two thousand one

hundred acres of the plaintiff's land.

XI. The parties to this suit in their pleadings

have recognized as effective and binding the water

and ditch rights along Walker River with the prior-

ities which were adjudicated by the final decree of
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this court in the cause entitled ''Pacific Livestock

Company, a corporation, plaintiff, vs. T. B. Rickey,

et al, defendants," in Equity No. 731, but subject

to the rights and priorities which the court shall

find the plaintiff and Sierra Pacific Power Com-

pany shall be entitled to, which adjudicated rights

are set forth in detail in the decree accompanying

these findings and which description in said decree

is made a part hereof by reference as fully as

though said description were fully set forth herein.

XII. The parties to this suit have stipulated

as follows respecting the relative water rights other

than those of the plaintiff and Sierra Pacific Power

Company, of the [236] water users along the Walker

River and its tributaries, which were not adjudi-

cated by said decree in said Suit No. 731

:

"UNITED STATES vs. WALKER RIVER
IRRIGATION DISTRICT, ET AL,

C-125

In order to shorten the trial of this case,

and to facilitate its early determination, the

plaintiff is wdlling to make concessions to cer-

tain defendants, provided they are assented

to by the other parties hereto.

The plaintiff concedes to the defendants here-

inafter named for and appurtenant to the lands

belonging to said defendants respectively, the

following water rights on and along the Walker

River and its tributaries in Nevada and in Cal-

ifornia, with the priorities also hereafter named
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in connection therewith ; except that the priori-

ties and water rights of the plaintiff, United

States of America, as they may be fixed and

determined by the court shall take their places

in the order of priorities so that said defend-

ants' rights as so conceded, which are subse-

quent to the rights of the United States as they

may be fixed and determined by the court here-

in shall be subordinate to the rights of the

United States.

All the rights of the defendants as hereby

conceded shall be fixed and determined upon the

basis of the doctrine or law of appropriation

and not upon the doctrine or law of riparian

rights.

The duty of water shall be at the rate of

.016 cubic feet of water per second of time

per acre for each acre of land irrigated during

the irrigation season. In Bridgeport Valley

on the East Fork of [237] the Walker River,

and at all points above Coleville Gauging Sta-

tion on the West Fork of the Walker River, the

irrigation season covers the period from March

1st to September 15th in each year, and at other

points on said river the irrigation season shall

conform to the season fixed in Decree No. 731.

The water shall be measured at the point of di-

version from the river.

The names of the defendants included in this

concession; the description of the lands; the

dates of priorities, and the areas are as fol-

lows:"
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(For the sake of brevity the schedule of the

rights covered by this stipulation is not set forth

herein, but is set forth in detail in the decree ac-

companying these findings under the head of

''Rights of Other Defendants not included in the

Decree in said suit No. 731", which schedule in said

decree is made a part hereof by reference as fully

as though said description were fully set forth

herein.)

''The irrigated areas and reservoir capacities

referred to in the foregoing tabulation shall

be verified by rough survey made by the engi-

neers or representatives of the said defendants

above named, and checked and approved by the

engineers or representatives of the plaintiff

prior to insertion in any final decree entered

herein. In the preparation of the recommended

and final decree in this cause, the plaintiff shall

not be precluded from correcting any errors,

omissions, mis-calculations, land descriptions or

duplications of lands or water rights contained

in the foregoing tabulations. [238]

The court shall retain jurisdiction of this

cause for the purpose of changing the duty of

water or for correcting or modifying the decree

to be entered; also for other regulatory pur-

j
poses, including a change of the place of use

of any water user, but no water shall be sold

or delivered outside of the basin of the Walker

River (except that appurtenant to the lands

of Mrs. J. A. Conway and R. P. Conway, re-

ferred to in the foregoing tabulation). The de-
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cree shall provide for the method and char-

acter of notice to be given respecting any pro-

posed changes or modifications thereof. The de-

cree shall contain such other provisions as may
be determined proper by the court for the ad-

ministration of the decree and the distribution

of water thereunder.

All the foregoing is subject to such rights

and priority or priorities for the plaintiff's

lands, and water rights as may be determined

by the court.

This, and the foregoing concession and tab-

ulation does not include and does not refer to

the lands and water rights of the Sierra Pacific

Power Company, and is without prejudice to

their claim of riparian rights. Whatever rights

are claimed by said Sierra Pacific Power Com-

pany are unaffected by this concession to the

other defendants, and are imaffected by their

assent thereto."

XIII. Sierra Pacific Power Company is the

owner of 2638.95 acres of land in Mono County,

California, at the head waters of West Walker

River, described as follows:

Swamp lands acquired under the Act of Congress

of September 28, 1850. [239]

Sl/s of NE14, Ei/o of SWI4, SE14 of Sec. 23;

SVo of NEi/4 of Sec. 24; SEI4 of NE14 of Sec.

25 ; Wl/s of NEI4, EI/2 of NWI4, m/2 of SW14,
NW% of SEI4, Sec. 26; NE% of SE14, Sec.

27 : T. 6 N., R. 22 E.
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Ni/s of SE14, SWi/4 of SE14, SE% of SW14,

Sec. 18; NW14 of NW%, Sec. 22; NW14 of

NW%, Sec. 30; T. 6 N., R. 23 E. M. D. B. & M.

School lands acquired under the Act of Congress

of March 3, 1853, described as follows:

WI/2 of NE14, EVs of NW14, SE%, NE-14

of SWi/4, Sec. 16; T. 7 K, R. 23 E. M. D. B.

& M. Surveyed March 30, 1880.

School lieu lands acquired under the Act of Con-

gress of March 3, 1853, with certificate numbers of

selection by the State of California and the date

of approval by the Secretary of the Interior, as

follows

:

SW14 of SW%, Sec. 10; T. 6 N., R. 23 E.

SWI4 of SWl/4, Sec. 22 ; WVs of NWI4, NWI4
of SW14, Sec. 27; T. 7 K, R. 23 E. M. D. B.

&M.
Acquired under certificate 12,717, approved

June 25, 1896.

SEI4 of NWI4, SEI4 of SWI4, Sec. 4; El/g

of NWi/4, NE14 of SW14, Wy2 of SE14, Sec.

9; Ei/s of NE14, Sec. 21; T. 7 N., R. 23 E. M.

D. B. & M.

Acquired under certificate 12,163, approved

June 25, 1896.

Lots 2 and 3 of Section 4; T. 7 N., R. 23 E.

M. D. B. & M.

Acquired under certificate 13,649, approved

June 25, 1896.
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"WI/2 of NE14, Wy2 of SE.14, Sec. 33; T. 8

N., R. 23 E. M. D. B. & M.

Acquired under certificate 12,593, approved

June 25, 1896.

Wi/s of NW14, Wi/s of SW14, Sec. 15; T. 6

N., R. 23 E.

NE14 of NE%, Sec. 28; T. 8 N., R. 23 E.

M. D. B. & M.

Acquired under certificate 12,865, approved

June 15, 1898.

NW14 of NE14, Sec. 28; T. 8 K, R. 23 E.,;

excepting 3.79 acres, rectangular in form, at the

Northwest corner of said NW% of NE14. M.

D. B. & M. [240]

Acquired under certificate 17,485, approved

June 15, 1898.

SEI4 of SE%, Sec. 4; T. 6 N., R. 23 E. El/s

of SE14, Sec. 21; Ei/s of NEI4, Sec. 28; T. 7

N., R. 23 E. M. D. B. & M.

Acquired under certificate 12,157, approved

January 2, 1902.

All of the above described lands are riparian to

West Walker River. Water has been diverted from

said river by said Sierra Pacific Power Company

and its predecessors in interest and applied to four

hundred acres of the above described land for the

purpose of raising thereon wild grass and pastur-

age. Such applications were made prior to 1901,

but the evidence does not disclose the dates of ap-



304 United States of America vs.

propriation nor does it show that any increase in

the quantity of land brought under cultivation has

occurred since 1901.

By reason of the situation of said lands and

the fall of the waters flowing over and across the

same, said waters can be beneficially used by said

Sierra Pacific Power Company for the generation

of electricity and that part of said lands may be

used for the storage of the waters of said West

Walker River and its tributaries but the evidence

does not show that said Sierra Pacific Power Com-

pany has constructed or definitely determined to

construct a power plant or the means for storing

said water for power purposes.

XIV. During the final hearings before the Mas-

ter, it was stipulated by counsel representing all

of the parties to the suit and found by the Master

that H. S. Morgan, successor to Spence W. Greg-

ory, by his predecessors in interest, appropriated

in 1860 and beneficially used thereafter from the

waters of Rough Creek and its tributaries 1.20

c. f. s. of water for the irrigation of seventy-five

acres of land out of the following described parcels

situated in Township 5 North, Range 27 East. [241]

SEi/4 of SEi/4 of Section 8; SW14 of SW14
of Section 9; NWi/4 of NW14 of Section 16;

Ei/s of NEI4 of Section 17.

and it was further stipulated that a supplemental

answer and counterclaim of H. S. Morgan setting

forth such rights be waived and that he be adjudged

to have such rights.
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XV. It was also stipulated that as to the rights

of Ira Fallon set forth in the stipulation respecting

the rights other than those covered by said decree

No. 731, a duplication of rights amounting to 4.58

c. f. s. had been included in said stipulation and

that 4.58 c. f. s. of water should be deducted from

the stipulated rights so that the allotment to him

imder said last mentioned stipulation should read

as follows:

Date Water used for

irrigation in

c. f. s.

Acres Irrigated Stream

1874 5.14 428 Walker River

1880 2.644 220

1891 .936 78

for use upon the following described lands

:

NE14, Sec. 2; T. 14 N., R. 25 E. Wi/s of

SE?L4, Sec. 23; Ei/g of SW14, Sec. 24; Wi/s of

SW14, SE14 of SWi/4, Ey2 of NWi/4, Sec. 25;

Wi/s of NEi^, Ei/s of SEi/4, Sec. 26 ; NE14, W/2

of NW%, NE14 of SW14, NE14 of SE14, Si/s

of SEii4, Sec. 35; WVs of W^/s, Sec. 36; T. 15

N., R. 25 E.

XYI. It was also stipulated and found by the

Master that Joe Scierine acquired from Mono Coun-

ty, California, under date of May 6, 1929, since the

commencement of this suit, the following described

lands and the water rights for the irrigation there-

of from Virginia and Dogtown Creeks, to-wit : [242]
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Date Wated used Acres

for irriga- irri-

tion in c. f . s. gated Description

1861 1.28 80 NI/2 of NE1/4, SEI/4 of

1863 1.28 80 NE14, NEy4 of Nwy4,
Sec. 21; SWI/4 of NWI/4,

Sec. 22; T. 4 N., R. 25 E.

M. D. B. and M.

and it was further stipulated that the filing of a

supplemental answer and cross complaint by said

Joe Scierine be waived and that he be entitled

to said claim in the decree.

XVII. Antelope Valley Mutual Water Company

is a corporation organized under the laws of the

State of Nevada. It is the successor in interest

of all the rights of Antelope Valley Land and Cat-

tle Company in and to the waters of West Walker

River and its tributaries except certain rights con-

veyed to A. A. Pitt, Edmond Powell, J. A. McAl-

lister and Bruce Chichester, aggregating 5.86 c. f. s.

It has no interest in the lands upon which said

water is used but acts as an agent for the distribu-

tion of such waters to the o\vners of the lands

who in the main acquired them from Antelope Val-

ley Land and Cattle Company.

XVIII. The defendant, Walker River Irriga-

tion District, a corporation, is the owner of Bridge-

port Reservoir, having a present capacity of forty-

two thousand acre feet, situated on the East Walker
River below the Town of Bridgeport, and has made
application to the State Water Commission of the

State of California for water appropriation from



Walker River Irr. Dist. et al. 307

the flood and imappropriated waters of East Walker

River and its tributaries for the purpose of stor-

ing said water in said reservoir and distributing

the same to its shareholders, to supplement the use

of water to which they are entitled under the decree

in case No. 731 as recognized by the stipulations

hereinbefore set forth when the flow of water in

said river is insufficient [243] to meet their several

recognized rights.

Said appropriation is as follows:

Amended application number 1389, permit num-

ber 2536, received by said Commission March 11,

1925, for sixty-three thousand acre feet per annum,

approved Jmie 18, 1926, for the amoimt of water

applied for which can be beneficially used, not to

exceed fifty-seven thousand acre feet per annum,

subject to vested rights, for storage to be collected

from East Walker River from September first to

about July twentieth of each season, the construc-

tion work was required to be completed thereunder

on or before July 1, 1927, and complete application

of the water to the proposed uses to be made on or

before August 1, 1929.

And said Walker River Irrigation District is the

owner of Topaz Lake Reservoir, having a present

capacity of fifty thousand acre feet, situated near

West Walker River below Antelope Valley and has

made applications to the State Water Commission

of the State of California for appropriations from

the flood and unappropriated waters of West Walk-
er River and its tributaries for the purpose of stor-
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ing said water in said reservoir and distributing the

same to its shareholders, to supplement the use

of water to which they are entitled under the decree

in case No. 731 as recognized by the stipulations

hereinbefore set forth when the flow of water in

said river is insufficient to meet their several recog-

nized rights.

Said appropriations are as follows:

Amended application number 2221, permit num-

ber 2537, received by said Commission March 11,

1925, for eighty-five thousand acre feet per annum,

approved June 18, 1926, for the amount of water

which can be beneficially used, not to exceed eighty-

five thousand acre feet per annum, subject to vested

rights, for storage in Topaz Lake Reservoir, to be

collected from West Walker River from about Oc-

tober first to July fifteenth [244] of each season,

the construction work was required to be completed

thereunder on or before January 1, 1930.

Amended application number 2615, permit num-

ber 2538, received by said Commission April 26,

1923, for two hundred acre feet per annum, ap-

proved June 18, 1926, for the amount of water which

can be beneficially used, not to exceed two hundred

acre feet per annum, subject to vested rights, for

storage in Topaz Lake Reservoir, to be collected

from an unnamed stream, tributary of Topaz (for-

merly Alkali) Lake, from January first to Decem-

ber thirty-first of each season, construction work

was required to be completed thereunder on or be-

fore June 1, 1930, and complete application of the
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water to the proposed use to be made on or before

August 1, 1932.

Said defendant, Walker River Irrigation Dis-

trict, has also made application to the State Water

Conmiission of the State of California for water

appropriation for storage purposes as follows:

Amended application number 1097, permit num-

ber 2534, received by said Commission March 11,

1925, for thirty-five thousand acre feet per annum,

approved June 18, 1926, for the amount of water

which can be beneficially used, not to exceed thirty-

five thousand acre feet per annum, subject to vested

rights, for storage in Leavitt Meadows, to be col-

lected from West Walker River from about Janu-

ary first to December thirty-first of each season, the

construction work was required to be completed

thereunder on or before December 1, 1928, and com-

plete application of the water to the proposed use

to be made on or before August 1, 1930.

Amended application number 1098, permit num-

ber 2535, received by said Commission March 11,

1925, for one hundred fifteen thousand acre feet

per annum, approved June 18, 1926, [245] for the

amount of water which can be beneficially used, not

to exceed one hundred fifteen thousand acre feet per

annum, subject to vested rights, for storage in

Pickle Meadow to be collected from West Walker

River from January first to December thirty-first

of each season, the construction work was required

to be completed thereunder on or before December

1, 1929, and complete application of the water to
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the proposed use to be made on or before August 1,

1930.

The storage of water in said reservoirs between

the first of November and the first of the succeeding

March will not interfere vdth the water required

for irrigation purposes by the other parties to this

suit and the storage of water in said reservoirs

from the water in said river in excess of the

amounts adjudicated to the parties hereto under

the decree in said suit No. 731 and recognized in

the stipulations hereinbefore contained, and found

herein for the United States of America and Si-

erra Pacific Power Company, will not interfere

with the rights of the parties to this suit.

XIX. During the final hearings before the Mas-

ter, it was stipulated by the attorneys for the par-

ties to this suit that the applicants for permits filed

with the State Engineer of Nevada for the use of

water from Walker River and its tributaries so far

as the applications therefor are in force, may be

decreed such rights in such waters as they may
have, subject to vested rights and subject to final

action thereon by said State Engineer. [246]

CONCLUSIONS OF LAW
The court concludes as follows:

I. The plaintiff. United States of America, is

entitled to the continuous flow of 26.25 cubic feet

of water per second to be diverted from Walker

River upon or above Walker River Indian Reser-

vation during the irrigation season of one hundred
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eighty days for the irrigation of two thousand one

hundred acres of land of said Reservation and the

flow of water reasonably necessary for domestic

and stock watering purposes and for power pur-

poses to the extent now used by it, during the non-

irrigating season, with a priority of November 29,

1859, and the plaintiff is entitled to an injunction

against the defendants enjoining them from pre-

venting or interfering with the natural flow of the

above described quantities of water in the natural

channels of Walker River and its tributaries to and

upon Walker River Indian Reservation.

II. Sierra Pacific Power Company a corpora-

tion, is entitled to a decree that it is the owner

of the lands in the State of California described in

paragraph XIII. of the foregoing findings of fact;

that said lands are under the laws of the State of

California riparian to West Walker River; that

said corporation is entitled to water from said West

Walker River reasonably necessary for the irriga-

tion of four hundred acres of said lands with such

priorities and application to such specific parcels

of said lands as the court may upon further evi-

dence hereafter determine; that under its claim

of riparian rights for power purposes said corpora-

tion is entitled to such rights as the court may
hereafter determine, but subject to an equitable ap-

portionment of the use of said water both for irri-

gation and power purposes between it and the

plaintiff and the other defendants to this suit and

to a provision in the decree in this suit that the
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court retain [251] jurisdiction of this cause for

the purpose of determining in the future upon a

proper showing and upon such notice to the other

parties hereto as the court may order, the rights

for irrigation and for power purposes to which said

corporation is specifically entitled.

III. The parties to this suit and their successors

in interest claiming rights under the decree in suit

No. 731 in this court, are entitled to a decree that

they are the owners and entitled to the use of the

several quantities of water from Walker River and

its tributaries imder the priorities and applicable

to the lands as found in paragraph XI. of the afore-

said findings of fact and as set forth in the tabula-

tions revised to show the present ownership as spe-

cifically set forth in the decree accompanying the

findings of fact aforesaid and these conclusions of

law.

IV. The parties defendant to this suit other

than those w^hose rights were adjudicated under

said decree No. 731, are entitled to a decree that

they are the owners and entitled to the use of the

several quantities of water under the priorities and

applicable to the lands described in the stipulation

set forth in paragraph XII. of the aforesaid find-

ings of fact with the specific amounts of water,

priorities and land to which applicable, included

in the stipulation and set forth in detail in the de-

cree accompanying the findings of fact aforesaid

and these conclusions of law.

V. H. S. Morgan is entitled to a decree adjudg-

ing him to be the owner and entitled to the use
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of 1.2 c. f. s. of the water of Rough Creek, a tribu-

tary of East Walker River, with a priority of 1860,

for the irrigation of seventy-five acres of land de-

scribed in paragraph XIV. of the aforesaid findings

of fact.

YI. Ira Fallon is entitled to a decree adjudging

him [252] to be the owner of and entitled to the

use of 5.14 c. f . s. of the priority of 1874, 2.644 c. f . s.

of the priority of 1880 and .936 c. f. s. of the prior-

ity of 1891, of the waters of Walker River, in addi-

tion to the water allocated to him mider said decree

No. 731, for use upon the lands specifically described

in paragraph XV. of the aforesaid findings of fact.

VII. Joe Scierine, as the successor of Mono
County, California, in the lands hereinafter referred

to, is entitled to a decree adjudging him to be the

owner and entitled to the use of 1.28 c. f. s. of the

priority of 1861 and 1.28 c. f. s. of the priority

of 1863, of the waters of Virginia and Dogtown

Creeks for application upon the lands specifically

described in paragraph XVI. of the aforesaid find-

ings of fact.

VIII. Walker River Irrigation District, a cor-

poration, is entitled to a decree adjudging it to be

the owner of Bridgeport Reservoir on East Walker
River, having a present capacity of forty-two thou^

sand acre feet and to be the owner of Topaz Lake

Reservoir near West Walker River, having a pres-

ent capacity of fifty thousand acre feet and author-

ized to divert and store in said reservoirs from the

East and West Walker Rivers, respectively, and

their tributaries, flood and unappropriated waters
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of said streams to the extent of the respective ca-

pacities of said reservoirs for the use of its share-

holders, such diversion to be made annually during

the season from November :first to March first and

at other times when there is an excess of water in

said rivers over the amounts severally adjudicated

to the other parties to this suit, but such diversion

should not be permitted to the extent of depriving

such parties of water for stock watering and for

domestic purposes and/or water now in use for

power purposes.

Said Walker River Irrigation District is entitled

to a decree for storage purposes of flood and un-

appropriated [253] waters under applications made

to and approved by the State Water Commission

of the State of California for fifteen thousand acre

feet per annum from East Walker River for stor-

age in Bridgeport Reservoir, being the difference

between the quantity approved by said Commission

mider permit No. 2536 and the present capacity

of said reservoir ; thirty-five thousand acre feet per

annum from West Walker River for storage in

Topaz Lake Reservoir, being the difference between

the quantity approved by said Commission under

permit No. 2537 and the present capacity of said

reservoir; two hundred acre feet per annum from

an unnamed stream flowing into Topaz Lake Reser-

voir, formerly Alkali Lake, for storage in said res-

ervoir; thirty-five thousand acre feet per annum
from West Walker River for storage in a reservoir

to be constructed in Leavitt Meadows and one hun-
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dred fifteen thousand acre feet per annum fTom

West Walker River for storage in a reservoir to

be constructed in Pickle Meadows, subject to vested

rights and subject to prior appropriation made un-

der permits issued by the State engineer of the

State of Nevada and subject to prior rights of

Sierra Pacific Power Company, if any, under its

claim of riparian rights in the State of California

for power purposes and subject to final action on

said applications made by said Walker River Irri-

gation District to the State Water Commission of

the State of California.

IX. The following persons:

Frank A. Arentz

Paul Regli

J. D. Yeager

Henry Carney

Samuel Arentz

J. D. Butler

Franklin Arentz

Oliver A. Perry

Charles C. Perry

Amiette D. Lewis

R. W. Allum and W. G. Allum

John H. and James H. Wichman [254]

who have made applications to the State Engineer

of the State of Nevada for permits for use of water

of Walker River and its tributaries specifically set

forth in the findings of fact aforesaid, are entitled

to a decree adjudging them to be severally the own-

ers and entitled to the use of the amounts of water,
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the land to which the water is to be applied and

the priorities allowed by said State Engineer, sub-

ject to compliance with the requirements under the

respective permits issued to them and to final ac-

tion thereon by said State Engineer, but subject

to vested rights and to the priorities, if any, of

Sierra Pacific Power Company under its claim of

riparian rights for power purposes in the State

of California.

Done in open court this day of , 193

United States District Judge. [255]

Received copy of the foregoing proposed findings

of fact and conclusions of law.

Dec. 28, '32.

ETHELBERT WARD
COLE L. HARWOOD

Attorneys for United

States of America

Dec. 30/32

W. M. KEARNEY
Attorney for Walker River

Irrigation District and others.

THATCHER & WOODBURN
WM. FORMAN

Attorneys for Sierra Pacific

Power Company and others.

GREEN & LUNSFORD
Attorneys for Antelope Valley

Mutual Water Company.
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W. H. METSON
GREEN & LUNSFORD

Attorneys for Charles E. Day,

Adel Balzar and others.

GEORGE L. SANFORD
Attorney for Plymouth Land

and Stock Company and others.

GEORGE L. SANFORD
W. W. WATSON

Attorneys for Bertram Salles

and others.

[Endorsed] : Filed Dec. 30, 1932.

[Endorsed] : Filed Aug. 23, 1933. [256]

[Title of District Court and Cause.]

DECREE
This suit was commenced on July 3, 1924. The

plainti:ff thereafter filed an amended complaint to

which amended complaint the several defendants

filed their answers and cross complaints.

The parties to said suit were represented by

attorneys as follows:

The United States of America was represented

originally by George Springmeyer, United States

.attorney for the District of Nevada, and subsequent-

ly by his successor, H. H. Atkinson, United States

attorney for said District, and by Cole L. Harwood
and Ethelbert Ward, special attorneys for the plain-

tiff.
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William E. Kearney represented the following

defendants: [261]

Ernest Aeschlimann ; Emillio Aiazzi; J. Arouze;

Mrs. C. Baker, successor to Henry Baker; Carlo

Barbagelata; W. L. Blackwell; Dora Williams

Borge ; August Bimkowski, successor to F. W. Simp-

son; Cecil Burkliam, and Peter Savini, co-partners

doing business under the firm name and style of

Burkham & Savini ; V. S. Council ; Mrs. M. E. Con-

way and Mrs. A. G. Sturgeon, Executrices of the

Estate of Patrick J. Conway, Deceased; Frank

Cordrey ; Battista Cremetti ; F. Dill, C. Metzger and

B. F. Edwards, doing business as Dill, Metzger &
Edwards ; Fred Dmni ; Frank W. Estes, successor to

Harriet Estes; Bertha M. Evans (sued as Bertha

Simpson), successor to Frank Simpson; Joe Faber;

Ira Fallon ; Mrs. J. C. Farral ; Mrs. Ernina Francis-

coni, successor to Amanda Fenili ; J. F. Fredericks

;

Geo. W. Friedhoff , sued as George Freidhoff ; Fred

Fulston ; G. H. Fulstone, sued as George H. Fulstone

;

Mr. and Mrs. Wm. Gardiner; Mrs. Kate Gibbons,

sued as J. G. Gibbons; Ugo Giorgi and Guilio Gior-

gi, co-partners doing business under the firm name

of Giorgi Brothers, successors to D. J. Butler; A.

Glock, successor to Mrs. Mary E. Young; M. J.

Green; Greenwood Ditch Company, a corporation;

A. Grulli, Menina Grulli and Manuel GruUi (sued

as A. Grulli)
;
Thomas Hay; Peter Henrichs; Mrs.

Adeline Hilbun; James Hilbun; Chas. Hinds; Joe

Jaunsaras, John Juansaras and Joe Azcarraga (suc-

cessors to F. W. Simpson) ; Joseph Jeppesen, sue-
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cessor to J. P. Perazzo; Hans C. Jesson, successor

to Frank W. Simpson; Andrew Johnston; Bertha

Johnston; Hattie F. Kremmel; Anetta D. Lewis; C.

B. Logan ; Fred Lomori, sued as Fred Lammon, An-

tone Manha ; Alice Martin ; Clara Masterson ; Guilio

Menesini and Earnesto Tognetti, doing business

under the firm name of Menesini & Tognetti (a part-

nership, sued as Minesini & Tonitti) ; Mickey Ditch

Company, a corporation; Mrs. Laura Dickinson

Miller, a successor to Plymouth Company; J. Gr.

McGowan; Louise McGowan, (Mrs. T. M.) : [262]

W. R. McGowan; John Nagel, successor to Bertha

Ann Johnson; Ester S. W. Neilson; Mrs. N. P.

Neilson; A. M. Nesmith and Jennie Nesmith, hisi

wife, successors to Plymouth Company; R. H.

Okey; Geo. Parker; Mrs. Mary J. Parker, succes-

sor to J. O. Parker; Herbert Penrose, successor to

Wm. Penrose ; Reynold Penrose ; Wm. M. Penrose

;

C. C. Perry; Mrs. Anna B. Philatro; George Plum-

mer, Jr. ; F. Poll, successor to Mrs. Lizzie Hirony-

mous; Arthur Pursel, (successor to Morris Pursel)
;

H. M. Pursel; Wilton Pursel, successor to Morris

Pursel; Mrs. Sarah Jane Rallens; W. H. Roach;

Ambro Rosaschi; Amos Santina, successor to L. D.

Santina; Carlo Scatena; Joe Sceirine; H. W.
Schacht; A. B. Silva, sued as A. B. Silia; Frank
W. Simpson; Spragg & Woodcock Ditch Company,
a corporation; F. O. Stickney; I. A. Strosnider;

I. A. and Fred Strosnider; A. D. Sturgeon and
Maude Sturgeon, successors to P. J. Conway and
H. F. Swasey and S. W. Gregory; A. Tomagni,
sued as Antone Gamagni; Mrs. Lydia Trankle; A. J.
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Van Fleet, successor to A. H. Barlow and Wm.
Penrose Estate ; Fred Wade, sued as Edward Fred-

erick Wade; Walker River Irrigation District, a

corporation; Florence Williams Walmsley, sued as

Florence Williams; Mamie Williams Walmsley;

L. L. Wedertz ; Henry Williams ; George F. Willis,

administrator of the Estate of Hester Wise, de-

ceased; George W. Wilson; J. I. Wilson, sued as

J. Q. Wilson ; William G. Wise, successor to H. W.
(Wm.) Schacht; J. D. Yeager, J. W. Wilson.

George L. Sanford represented the following de-

fendants :

Leon Auchoberry (successor to H. F. Powell)
;

Fred J. Brooks; L. R. Bassman; Elizabeth Chi-

chester; Bruce Chichester; A. and F. Charlebois;

Roy G. Chichester; Frank Compston; James and

Hachquet Compston; Douglas County Farmers

Bank, a corporation; Estate of John B. Gallagher,

deceased, C. W. Gal- [263] lagher, Elizabeth Galla-

gher DeSousa, et al ; Fox Ditch Company, a corpo-

ration; Penrose and Wast Guild; Charles Groso;

Kate Smith Gage; Fred A. Hall; S. H. Hunewill

and Millie Morris ; A. Jensen, Jr. ; Hans Krauspe

;

J. S. Mann; Mono Land & Livestock Company, a

corporation ; H. S. Morgan ; W. H. Morgan ; Arthur

and Melio Maionchi; F. B. Mann; John Menza;

Eliza McKay; Geo. C. McVicar; Jas. T. and Alta

M. McKay; Neil McVicar; Mrs. C. A. McVicar;
James McAllister; A. A. Pitts; Minnie M. Powell;

Edmond Powell; F. W. Settlemeyer; Schacht,

Settlemeyer and Settlemeyer; Nellie Sunstedt; J.

C. Snyder; Louis Saroni; Schreck Bros.; Bertrand
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Salles ; The Plymouth Land and Stock Company, a

corporation; G. M. Terry; R. C. Terry; Thomas

Williams; Lee Wilkerson; James H. and John

Wichman.

Green & Lunsford represented the following de-

fendants.

Antelope Valley Mutual Water Company, a Cali-

fornia corporation; Mary E. Conway; Richard P.

Conway; Charles E. Day; James H. Day; Leland

S. Day; Charles M. Kirkwood; Idelle Balzar, Pearl

Kirkwood, Lotta Twelves; Mrs. A. B. Philatro;

David S. Jones.

W. H. Metson, with E. B. Mering, as counsel,

represented the following defendants:

Adel Balzar; Mary A. Conway; Richard P. Con-

way; Leland Day; C. E. Day; C. M. Kirkwood;

Mrs. C. M. Kirkwood; Lotta Twelves.

At the hearings, these defendants and their

counsel were represented by Green & Lunsford.

Thomas F. Moran and Sardis Summerfield or-

iginally represented Minnie M. Powell, as the suc-

cessor in interest of James Powell, who was subse-

quently represented by George L. Sanford.

W. W. Watson represented Bertrand Salles, sued

[264] herein as Mrs. Bertrand Salles. This defend-

ant and his counsel were represented at the hearings

by George L. Sanford.

Arthur F. Lasher represented Joseph P. Perazzo,

successor in interest to Perazzo Brothers. These
interests were, during the pendency of the suit, ac-

quired by the Bank of Nevada Savings and Trust



322 United States of America vs.

Company and were represented by Thatcher and

Woodbum and William Forman.

George B. Thatcher and William Woodbnrn, with

William Forman as coimsel, represented Sierra Pa-

cific Power Company, successor to Truckee River

General Electric Company, Bank of Nevada Sav-

ings and Trust Company, Antelope Valley Land

and Cattle Company, and originally represented

Antelope Valley Mutual Water Company, which

was subsequently represented by Green and

Lunsford.

This suit was referred to B. F. Curler, appointed

by the court on March 12, 1928, asi Special Master

in Chancery, to take testimony in the suit and

report to the court '
^ as to conclusions of fact and of

law and as to the form and substance of the decree

to be entered." Testimony was thereafter taken by

said Special Master and documentary evidence re-

ceived. Before the completion of the taking of tes-

timony said B. F. Curler resigned and Robert M.

Price was appointed by the court Special Master

in Jiis stead with like instructions and powers as

those given to said B. F. Curler. Upon the appoint-

ment and qualification of said Robert M. Price as

Special Master, further hearings were had, the

cause argued by counsel for all of the parties to

the suit and on July 24, 1931, submitted for de-

cision. The Special Master thereupon prepared and
submitted to the attorneys for the several parties

to the suit, a proposed report, findings of fact and
conclusions of law and decree, for the purpose of

enabling corrections of descriptions and in other
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minor matters to be made. Thereafter [265] the

case was, at the request of the attorneys for the

several parties, reopened for the presentation of

further evidence respecting other rights than those

which had been determined in the proposed decree

and further hearings were had and evidence, oral

and documentary, presented. Thereafter the cause

was further argued by comisel, corrections were

made in and additions to the proposed decree and

the cause again submitted for decision. The Special

Master having made his report to the court and the

court having considered the law and the evidence

and having made its findings of fact and conclusions

of law, orders, adjudges and decree as follows

:

Rights of the United States of America

I. The plaintiff, United States of America, has

reserved and is the owner and entitled to the use,

during the irrigation season of each year, 26.25

cubic feet per second of the waters of Walker
River for irrigation and such quantity of water from
said river as may be reasonably necessary for do-

mestic and stock watering purposes and now used
by it for power purposes as may be necessary dur-

ing the non-irrigating season, with a priority of

November 29, 1859, to be diverted upon, or at its

option above. Walker River Indian Reservation in

the State and District of Nevada for use upon said

Reservation and for the irrigation of two thousand
one hundred acres of the lands thereof.

II. The defendants and each and every one
of them, their successors in interest, their and each
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of their agents, servants, employees and any and

all other persons whomsoever, individuals or acting*

with others, are enjoined from in any manner ob-

structing, interfering with or preventing the natural

flow during the irrigating season of 26.25 cubic feet

per second and water for domestic, stock watering

and power purposes as may be reasonably neces-

sary of the waters of Walker [266] River and/or

its tributaries from flowing down, along or through

the natural channels of said river and its tributaries

to the present point of diversion from said Walker

River upon said Walker River Indian Reservation

which is in Section 4, TovTiship 13 North, Range 28

East, M. D. B. & M., with the right of the plaintiff

to change the point of diversion in accordance with

other provisions of this decree, subject, however, to

the prior rights, if any, which the court retaining

jurisdiction of this suit may hereafter decree to

Sierra Pacific Power Company by virtue of its

claim of riparian rights to the waters of West
Walker River.

Rights of Sierra Pacific Power Company

III. Sierra Pacific Power Company is decreed

to be the owner of 2638.95 acres of land at the head

waters of West Walker River described as follows

:

Swamp Lands acquired under the Act of Congress

of September 28, 1850, described as follows:

Sy2 of NE14, El/s of SW%, SE14 of Sec. 23;

Si/s of NE14 of Sec. 24; SE14 of NEi/4 of Sec.

25 ; Wi/s of NEiA, Ei/s of NW14, Ei/s of SW14,
NW14 of SE% of Sec. 26; NEi/4 of SE14 of

Sec. 27; T. 6 N., R, 22 E., M. D. B. & M.
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^1/2 of SEI4, SW,l/4 of SEI4, SEI4 of

SWI4 of Sec. 18; NW^i of NW14 of Sec. 22;

NW14 of NW% of Sec. 30; T. 6 N., R. 23 E.,

M. D. B. & M.

School Lands acquired under the Act of Congress

of March 3, 1853, described as follows:

Wi/s of the NE14, Ey2 of the NW%, SEl/4,

NE14 of the SWi^ of Section 16, T. 7 N., R. 23

E., M. D. B. & M. Survey March 30, 1880.

School Lieu Lands acquired under the Act of

Congress of March 3, 1853, with certificate num-

bers of selection by the State of California and the

date of approval by the Secretary of the Interior,

as follows: [267]

SW14 of SW14 of Section 10, T. 6 N., R. 23

E., M. D. B. & M.

SWI4 of SWI4 of Section 22; Wys of NW14
and NWI4 of SWI4, Section 27; T. 7 N., R.

23 E., M. D. B. & M.

Acquired under certificate 12,717, approved

June 25, 1896.

SEi/4 of NW14 and SEi/4 of SW14 of Sec-

tion 4; Eii/s of NWI4, NE14 of SW14 and WVg
of SE14 of Section 9; EVs of NE14 of Section

21, T. 7 N., R. 23 E., M. D.. B. & M.

Acquired under certificate 12,163, approved
June 25, 1896.

Lots 2 and 3 of Section 4 in T. 7 N., R. 23 E.,

M. D. B. & M.

Acquired under certificate 13,649, approved
June 25, 1896.
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Wl/a of NEi/4 and Wl/s of SEl/4, Section 33,

T. 8 N., R. 23 E., M. D. B. & M.

Acquired under certificate 12,593, approved

June 25, 1896.

WVs of NWi/4, Wy2 of SW14, Section 15, T.

6 K, R. 23 E., M. D. B. & M.

NEI4 of NE14 of Section 28, T. 8 N., R. 23

E., M. D. B. & M.

Acquired under certificate 12,865, approved

June 15, 1898.

NWi/4 of NE14, Section 28, T. 8 N., R. 23

E., M. D. B. & M., excepting 3.79 acres, rectan-

gular in form, at the northwest corner of said

NW14 of NE%.
Acquired under certificate 17,485, approved

June 15, 1898.

SE14 of SE14, Section 4, T. 6 N., R. 23 E.,

M. D. B. & M.

Acquired under certificate 12,157, approved

January 2, 1902.

W/2 of SE% of Section 21 and Ei/s of NE14
of Section 28, T. 7 N., R. 23 E., M. D. B. & M.

And the court adjudges that all of said lands

are under the laws of the State of California ripa-

rian to West Walker River and that said Sierra

Pacific Power Company have the use of the waters

of said river reasonably necessary for the irrigation

of four hundred acres of said lands, but this decree
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does not determine the dates of priority until it

shall have been found what specific quantities of

the land acquired under the several Acts of Con-

gress above mentioned [268] have been irrigated

from the v/aters of West Walker River. And the

court reserves jurisdiction for the purpose of de-

creeing such priorities and also for the purpose of

determining the rights of Sierra Pacific Power

Company under its claim of riparian rights for the

use of said waters for storage and power purposes,

hiow such rights may be enjoyed by Sierra Pacific

Power Company, its successors or assigns, in case

said defendant, its successors or assigns, shall here-

after desire to change the manner, extent or purpose

of its enjoyment of its riparian rights in said lands,

but subject to an equitable apportionment of such

rights between said defendant, its successors or as-

signs, and the other defendants and the plaintiff in

this suit, owning lands in Nevada and California on

said West Walker River and Walker River below

the lands of Sierra Pacific Power Company. Said

Sierra Pacific Power Company, its successors or

assigns, shall apply to the court, after notice to the

other parties to this suit, in such manner as the

court shall prescribe, for a determination of its

priorities of use for irrigation purposes and for the

determination of its rights for storage and power
purposes.
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Eights of Defendants Recognized in

Decree No. 731.

IV. The parties defendant to this suit, or their

successors in interest, hereinafter in this paragraph

IV mentioned, whose rights were adjudicated for

them, or their predecessors in interest, in the decree

of this court in the suit entitled, ''Pacific Livestock

Company, a corporation. Plaintiff, vs. T. B. Rickey,

et al.. Defendants" in Equity No. 731, are hereby

severally adjudged to be the owners of certain rights

acquired by appropriation in and to the waters of

Walker River and/or its tributaries and are hereby

decreed the rights as appropriators as set forth in

the following [269] tabulation, which gives in sepa-

rate columns reading from left to right the name of

the present owner of an existing right, the name of

the stream from which the appropriation was made,

the year when the right of appropriation accrued,

the amount of water expressed in cubic feet per

second to the use of which the owner is entitled at

the point of diversion, the number of acres irri-

gated by such water and the description of the land

to which the appropriated waters have been con-

ducted or applied to a beneficial use. All of the land

below described is situated in townships north and

ranges east of Mount Diablo Base and Meridian

and the designation "M. D. B. & M." is made a part

of each description of land as fully as if specifically

Bet forth. Where the number of acres described

mider the several priorities is in excess of the num-
ber of acres irrigated, it is understood that the
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number of acres irrigated are included in the spe-

cific description of the land and that the land to be

irrigated from the several priorities is the number

of acres specifically set forth under "No. of acres

irrigated". [270]

XI. The parties above named are hereby ad-

judged to be the owners of the use of the several

amounts of water from the several streams as above

set forth and are entitled to divert and use such

waters of Walker River and/or its tributaries as

the case may be, for the beneficial purposes speci-

fied, subject to and in accord with the priorities

above set forth. Wherever two or more persons are

given a priority as of the same year and from the

same stream, such priorities shall be deemed to be

identical in point of time and equal in point of

right with due regard to the amount hereby allowed

to each. Any of the said parties shall be entitled to

change the manner, means, place or purpose of use

or the point of diversion of the said waters or any

thereof in the manner provided by law, so far as

they may do so mthout injury to the rights of

other parties hereto, as the same are fixed hereby.

XII. Each and every party to this suit and their

and each of their servants, agents and attorneys

and all persons claiming by, through or under them,

and their successors and [326] assigns in and to the

water rights and lands herein described, be and each

of them hereby is forever enjoined and restrained

from claiming any rights in or to the waters of
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Walker River and/or its branches and/or its tribu-

taries, except the rights set up and specified in this

decree and each of the said parties is hereby en-

joined and restrained from taking, diverting or

interfering in any way with the waters of the said

Walker River or its branches or tributaries: so as

to in any way or manner interfere with the di-

version, enjoyment and use of the waters of any

of the other parties to this suit as set forth in this

decree, having due regard to the relative priorities

herein set forth; and each of the said parties is

hereby enjoined and restrained from ever taking,

diverting, carrying away, or otherwise using or

claiming any of the water so allotted to them in any

manner or at any time so as to in any way interfere

with the prior rights of other parties to this suit

ns the same are herein set forth, or until such

parties having prior rights as herein specified have

received upon their several lands the waters so

iadjudicated to them.

XIII. This decree shall be deemed to determine

all of the rights of the parties to this suit and their

successors in interest in and to the waters of Walker

River and its tributaries, except the undetermined

lights of Sierra Pacific Power Company; the unde-

termined rights of Walker River Irrigation District

under its applications to the State Water Commis-

ieion of the State of California and the undetermined

rights of the applicants for permits from the State

Engineer of the State of Nevada hereinabove speci-

fied, and it is hereby ordered, adjudged and decreed

that none of the parties to this suit has any right,
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title, interest or estate in or to the waters of said

Walker River, its branches or its tributaries [327]

other than as above set forth, excepting the unde-

termined rights of said Sierra Pacific Power Com-

pany, Walker River Irrigation District and the

several applicants for permits from the State Engi-

neer of the State of Nevada. Nothing herein shall

prejudice the rights of any of the parties defendant

hereto rnider any transfer or legal succession in

interest since the commencement of this suit to any

of the rights hereby adjudicated to the several

parties defendant.

XIV. Nothing herein shall affect the right of

any of the parties hereto to rotate the use of water,

or to combine or exchange the use thereof, so far

as they may do so without injuriously affecting the

rights of any of the other parties hereto, and the

Water Master, hereinafter mentioned, may permit

the said parties to rotate the use of said water or to

combine or exchange the use thereof, having due

regard to the priorities herein fixed, so far as the

same may be done without injuriously affecting the

rights of the other parties to this suit.

XV. The court retains jurisdiction of this cause

for the purpose of changing the duty of water or

for correcting or modifying this decree; also for

regulatory purposes, including a change of the place

of use of any water user, but no water shall be sold

or delivered outside of the basin of the Walker
River except that appurtenant to the lands of Mrs.

J. A. Conway and R. P. Conway referred to in the

foregoing tabulation.
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The court shall hereafter make such regulations

as to notice and form or substance of any applica-

tions for change or modification of this decree, or

for change of place or manner of use of water as it

may deem necessary.

The owner of each ditch or canal herein author-

ized to divert water from the Walker River or its

tributaries shall [328] at his own expense install and

at all times maintain at or near the intake of such

ditch or canal, a reliable, sufficient and easily oper-

ated regulating headgate and a locking measuring

box, flume or other device to be approved by the

Water Master, whereby the water diverted into such

ditch or canal may be regulated and correctly meas-

ured. Upon failure of any owner of such ditch or

canal to install such regulating, locking and measur-

ing deface on or before the day of
,

1933, or at such earlier date as may be fixed or de-

manded by the Water Master, upon ten days'

notice, or to maintain such regulating, locking or

measuring device, the Water Master shall cut off

the water from such ditch or canal until the same
shall be so installed and maintained.

XVI. There is hereby appointed

to act as Water

Master, who is hereby charged with the duty of ap-

portioning and distributing the waters of the Wal-
ker River, its forks and tributaries in the State of

Nevada and in the State of California, including

water for storage and stored water, in accordance

with the provisions of this decree. That said Water
Master shall serve until the further order of this
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court and may be removed by the court at any time.

The Water Master shall have authority to appoint

deputies to assist him. Upon application

to the court he may employ such additional assist-

ants as the circumstances may require. The said

Water Master shall receive an animal salary of

$ ,
payable in monthly installments of

$ The compensation of his assistants

shall be fixed by the court from time to time. The

said Water Master also shall be authorized to rent,

furnish and maintain an office for his use and to

incur necessary expenses for transportation of him-

self and his assistants and for other proper [329]

purposes, all of which shall be reported to and be

approved by the court twice yearly, that is to say,

on the first day of May and the first day of Novem-

ber in each year.

The compensation of the Water Master and his

assistants and all expenses connected with his em-

ployment shall be apportioned among the several

parties hereto, both in the State of Nevada and in

the State of California, according to the acreage

'of the lands irrigated under this decree, including

stored water and the court reserved jurisdiction to

hereafter enter judgment for any impaid portion

of said expenses and to make and enforce such

regulations for the collection of said money as may
be necessary and proper.

The said Water Master, with the approval of the

bourt, may make such rules as may be necessary

and proper for the enforcement of this decree and
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for the carrying out of its purposes and objects and

the proper apportionment and distribution, includ-

ing rotation of the use of water where necessary, of

the waters of said Walker River among and to the

persons entitled thereto, including water for storage

and stored water.

XVII. Each of the parties to this suit shall

severally pay their costs therein expended.

Done in open court this day of
,

193 „

United States District Judge. [330]

Received copy of the foregoing proposed decree

this 24th day of December, 1932.

Dec. 28, '32

ETHELBERT WARD,
COLE L. HARWOOD,

Attorneys for United States of America.

Dec. 30, '32

W. M. KEARNEY,
Attorney for Walker River Irrigation

District and others.

THATCHER & WOODBURN,
WM. FORMAN,

Attorneys for Sierra Pacific Power
Company and others.

GREEN & LUNSFORD,
Attorneys for Antelope Valley Mutual

Water Company.
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W. H. METSON,
GREEN & LUNSFORD,

Attorneys for Charlesi E. Day, Adel

Balzar and others.

. GEORGE L. SANFORD,
Attorney for Plymouth Land and Stock

Company and others.

GEORGE L. SANFORD,
W. W. WATSON,

Attorneys for Bertrand Salles and others.

[Endorsed] : Filed Dec. 30, 1932. [331]

[Title of District Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO REPORT
OF SPECIAL MASTER.

Now comes the United States of America, plain-

tiff, and excepts to the report of Robert M. Price,

Esq., Special Master in Chancery, filed in this cause

on the 30th day of December, 1932, and for cause

of exception shows:

First: That the said report, as well as the pro-

posed findings of fact, conclusions of law and decree

are erroneous in that the Master recommends the

granting to the plaintiff of a water right for only

2100 acres of land, with a fiow of 26.25 cubic feet

per second, whereas, the said report, proposed find-

ings, conclusions and decree should have recom-

mended the granting of a water right to the plain-

tiff for 10,000 acres of land, and the corresponding

amount of water, to-wit, 150 cubic feet per second
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of the flow of the Walker River during the irriga-

tion season from March 15th to September 15th in

each year.

Second : The Master erred in his said report, and

in the said proposed findings of fact, conclusions of

law and [332] decree in finding and holding that

any equitable or other rules should be applied

against the United States as particularly set forth

on pages 25 and 26 of the Master's report, and in

the proposed findings, conclusions and decree based

thereon for the reason that as was found and de-

cided by the Master in his said report, and in par-

ticular on pages 11 to 25 of the said report, the

irrigable lands and the water necessary for their

irrigation in the Walker River Indian Reservation

were reserved by the United States out of the pub-

lic domain owned by it, and were held by it in a

governmental and sovereign capacity in the carry-

ing out of a great governmental function and pub-

lic policy of the United States, to-wit, the care and

education of the Indians, and the preservation of

peace between the Indians and the whites. The
Master should have found that no equitable defenses

or rules, and no estoppel or laches apply or could

be invoked against the United States under these

^circumstances, and that the United States could not

be deprived of the waters of the Walker River neces-

sary for the irrigation of said lands by virtue of

any inaction or neglect on the part of any of its

agents or employees, or by reason of any of the facts

found by the Master or contained in the evidence in

the case.
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Third: The Master erred in his report and in

the findings of fact, conclusions of law and decree

proposed by him in holding and finding (Finding

of Fact, page 3, lines 16 to 20) that under natural

conditions the water of the Walker River would

not in some yearsi of low flow reach the lands of the

Reservation by the end of July by reason of seep-

age and high evaporation loss, because (a) there is

no evidence in the case to that effect; (b) no such

conditions have ever been present or at least since

irrigation by the up-stream settlers commenced ; and

(c) the inference from the testimony [333] in the

case is to the contrary.

Fourth: The Master erred in his said report,

proposed findings of fact, conclusions of law and

decree, in reporting, finding and holding that it has

not been shown that there is the necessity or demand

by the Indians for the cultivation of more than 2100

acres of land; whereasi, it has been shown, and not-

withstanding the constant interference by the up-

stream users and taking of the water from the river,

(a) that about 2100 acres of land had been irri-

gated and cultivated by the Indians as found by

the Master, and this under the greatest difficulties

and discouragement because of said interference;

and (b) that the Indiansi did not wish to dispose of

their allotments, and desired to irrigate additional

lands, and that the 10,000 acres of land claimed by

the plaintiff would eventually be irrigated by the

Indians; (c) the Master should have found in ac-

rcordance with the evidence that the United States

immediately after the creation of the Reservation
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began to encourage and teach the Indians to prac-

tice farming and irrigation upon the Reservation;

furnished them with seed and implements for farm-

ing ; that ditches for irrigation were constructed not

later than 1866 ; that from the creation of the Reser-

vation in 1859 continuously the United States en-

couraged and assisted the Indians in cultivating ir-

rigated farms and irrigated crops ; that the first irri-

gation was in what is known as "Campbell Valley"

in the Walker River Indian Reservation above the

present irrigated lands; that on account of high

water the agency and area where cultivation and

irrigation were practised were changed to what is

now called
'

' Walker Lake Valley ; '

' that a diversion

dam was constructed at or near the location of the

present diversion dam as early as 1872 ; that ditches

were taken out from said diversion dam on both

sides of the river, which were contin- [334] uously

used thereafter by the Indians and form part of the

present irrigation system; that the irrigated area

was greatly increased by the Indians with the as-

sistance and encouragement of the United States;

that in 1910 the diversion dam and irrigation ditches

were enlarged and extended so that they were then

in the same condition practically that they now are.

That under said irrigation system as then con-

structed, and as it has since been maintained, about

3600 acres of land can be irrigated on the Reserva-

tion without extension or enlargement of the ditches,

and that with extensions and some enlargement of

the ditches approximately 8000 acres can be irri-
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gated. That all of the land covered by said irriga-

tion system and capable of being irrigated therefrom

was allotted in trust to the Indians in 1906, pursuant

to Public Statutes of the United States, and that

504 such allotments were made to the Indians in

tracts or parcels of 20 acres each; that a portion

of said allotments was located in "Campbell Valley"

where the first irrigation was practised by the

Indians with the assistance of the United States

soon after the Reservation was created.

The Master should have further found, in ac-

cordance with the evidence, that the plaintiff has

designed and to a large extent constructed an irri-

gation system for the ultimate irrigation of not less

than 10,000 acres of land upon the Reservation, and

that said 504 trust allotments of 20 acres each could

be irrigated thereby.

Fifth: The Master erred in finding and report-

ing, (Pages 22 and 23 of the report) that the United

States for the past sixty (60) years or more en-

couraged the settlers above the Reservation to

take up the public lands along the Walker River,

and in holding that no protest w^as ever made or

objection raised by the Government to the use of

the waters of the river upon the lands of the up-

stream appropriators until the [335] entire flow had

been applied, because there is no evidence to sup-

port such a finding, and because in acquiring such

titles as the defendants did acquire from the United

States, the title was subject to prior rights and sub-

ject to the sovereign and governmental rights of the

United States, and the Master should have so found.
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Sixth : The Master erred in reporting and finding

with reference to unusual losses in stream flow, and

with reference to the loss of 33%% in the ditches

upon the Reservation, and in not finding such losses

to be normal and necessary, and in fact no greater

than those present in the ditches of the defendants

themselves, and erred in making such matters or

things so found by him the basis for the denial of

the right of the plaintiff to the use of the water in

the river, or in other words, to the denial of a water

right to the plaintiff for the reason that such cir-

cumstances are not a ground for the denial of a

water right, and furnish no equitable basis for such

action. On the contrary, the most that the Master

could find or that could be legally or equitably de-

cided and adjudged would be some reasonable limi-

tation as to the amount of ditch or stream loss to

be permitted in connection with the water right

under such conditions of weather, stream flow and

other circumstances as might occur or recur from

time to time. The Master erred therefore in making

these circumstances the basis of a denial of the prior

right of the plaintiff. The Master should have found

that the stream losses as shown from the evidence

in the case are not miusual in the arid west, or

under the particular conditions present in this

case; neither were the ditch losses unusual or dif-

ferent from those present in the defendants ' ditches

in the upper part of the stream system. There was

no substantial evidence to support the statement or

finding made by [336] Master that in order to irri-

gate one acre upon the Reservation it would de-
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prive two acres up-stream of the use of water, but

the evidence based upon actual measurements and

observation of stream flow is to the contrary.

The Master should have found from the evidence

that prior to the construction of the two large reser-

voirs know^n as the "Topaz Reservoir" and the

"Bridgeport Reservoir" the region irrigated by

the Walker River had developed practically to the

same population and wealth that it at any time

enjoyed; that about 50,000 acres of land had been

irrigated by the defendants prior to the construc-

tion of said reservoirs outside of Bridgeport Val-

ley; that in what is known asi "Mason Valley"

which is inunediately above the Indian Reservation,

a large area of land, to-wit, more than 30,000 acres

had been profitably farmed and irrigated by the

defendants prior to the construction of any reser-

voirs; and that at and near what is laiown as the

"Yerington Weir" nine (9) miles above the Reser-

vation, ditches operated and belonging to the de-

fendants were taken out by them with a total carry-

ing capacity of 350 second feet, sufficient for the

irrigation of more than 20,000 acres of land, and

that approximately that acreage of land was suc-

cessfully irrigated from said ditches by the de-

fendants prior to the construction of the reservoirs

above referred to. Therefore, the report and finding

of the Master that there was some or any evidence

that not more than 3,000 acres of land could be suc-

cessfully irrigated upon the Walker River Indian

Reservation are erroneous and not based upon the

evidence and is contrary to the evidence; likewise,

the report and finding of the Master that the stream
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losses are so heavy and excessive that it would be

inequitable for the plaintiff to have or receive a

right prior to that of the defendants upstream, are

erroneous and without foimdation. [337]

Seventh: The Master erred in finding and re-

porting that the school lands' situated in Section 16,

T. 7 N., R. 23 E., M. D. B. & M. owned by the de-

fendant, Sierra Pacific Power Company, were ac-

quired and were entitled to a priority as against the

United States of the date of the Act of Congress of

March 3, 1853. That said finding is contrary to the

evidence and contrary to law because the evidence

shows that said lands were surveyed March 30, 1880.

The Master should have found that said lands

were entitled to have appurtenant to them a riparian

right of that date, to-wit, March 30, 1880.

ETHELBERT WARD,
Special Assistant to the Attorney General.

COLE L. HARWOOD,
Special Asistant to the Attorney General.

Solicitors for the Plaintiff.

[Endorsed]: Filed Jany 18, 1933. [338]

[Title of District Court and Cause.]

EXCEPTIONS TO MASTER'S FINDINGS OF
FACT, CONCLUSIONS OF LAW, REPORT
AND PROPOSED DECREE.

Come now the defendants who appeared by and

who are represented in the above-entitled suit by

the undersigned attorneys and except to the Mas-
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ter's findings of fact, conclusions of law, report and

proposed decree filed herein on the 30th day of

December, 1932, and respectfully set forth the fol-

lowing exceptions to said findings of fact, conclu-

sions of law, report and proposed decree

:

First Exception: Defendants except to the Mas-

ter's finding of fact No. I appearing on page 2 of

the findings of fact and conclusions of law sub-

mitted by the Master, in which paragraph the Mas-

ter finds that the Walker River Indian Reservation

was set aside by the United States of America on

November 29, 1859, and that the United States by

implication reserved a quantity of the flow of the

water of said Walker River for the irrigation of

the lands upon said reservation, in that the said

finding is not supported by the law or the evidence

in the case and is contrary to [339] the law and the

evidence submitted to the Master and to the Court.

Second Exception : The defendants except to the

report and proposed decree of the Master in the

particulars and upon the same grounds as set forth

in the First Exception above.

Third Exception : The defendants except to find-

ing No. IV appearing on pages 3 and 4 of the find-

ings of fact and conclusions of law filed herein by

the Master in this: that the said finding is not in

conformity with the evidence in the case respecting

the datesi when water was first diverted from the

Walker River for use upon the lands of the Indian

Reservation, which dates of diversion and construc-

tion of dams and ditches are fixed definitely by the

^evidence as to the time when the first appropriation
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of water was made by the Indians for use upon the

lands of the said reservation. Further, that the area

of land under cultivation and irrigation on said

reservation as fixed, to-wit: 2,100 acres, is not sup-

ported by the evidence in the case and is contrary

thereto.

Fourth Exception: The defendants except to

that portion of paragraph No. V of the Master's

findings of fact and conclusions of law appearing

on page 4 thereof, wherein it is found that 2,100

acres of land has been cultivated and irrigated and

that a flow of water from said Walker River of

26.25 second feet is necessary during the irrigation

season of 180 days for the proper irrigation of said

2,100 acres of land, in this: that the said facts are

contrary to and not supported by the evidence in

the case.

Fifth Exception: The defendants except to that

part of finding No. VI of the Master's findings of

fact and conclusions of law which limits the storage

capacity of Topaz Lake Reservoir to 50,000 acre

feet in this: that the actual and usable capacity

[340] of said reservoir and appropriation therefor

is shown to be 85,000 acre feet per arnium; and de-

fendants also except to that part of finding No. VI
appearing on pages 4 and 5, which limits the stor-

age capacity of Bridgeport Reservoir to 42,000 acre

feet per annum in that the evidence shows that the

appropriation and actual and usable capacity is

57,000 acre feet per annum.

Sixth Exception: Defendants except to finding

No. X appearing on page 6 of the findings of fact

I
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and conclusions of law of the Master in this: that

the finding that defendants to this suit are hinder-

ing and preventing the flow of waters of the said

river to and upon the lands of the plaintiff in said

reservation, which are necessary for the irrigation

of itsi lands therein, is not supported by the evidence

and is contrary to the evidence and the law of the

case; and, further that the record is without evi-

dence to sustain a finding that the defendant, Wal-

ker River Irrigation District, a corporation, has

in any way hindered or prevented the fiow of water

of said river to or upon the lands of plaintiff, par-

ticularly in that the waters stored by the Walker

River Irrigation District are waters stored during

the non-irrigation season, none of which is necessary

for or could be used upon the said lands of plain-

tiff's reservation. And, further, defendants except

to that part of finding No. X to the effect that de-

fendants have prevented and hindered the flow of

26.25 cubic feet per second of said water from flow-

ing to plaintiff's point of diversion in this: that

such finding is contrary to the evidence in the casie

and is not supported by the evidence, nor does the

evidence support a finding that the 2,100 acres of

plaintiff's land referred to in said finding No. X
has been irrigated and/or cultivated.

Seventh Exception: Defendants except to find-

ing No. XI [341] in so far as the Master finds that

the rights of the Sierra Pacific Power Company
were not fixed and conceded by the plaintiff in this

action and the other parties to this suit as said

rights were fixed in the case entitled ''Pacific Live-
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stock Company, a corporation, plaintiff, vs. T. B.

Rickey, et aL, defendants," in Equity No. 731, in

the above-entitled court in that the record and the

evidence in this case do not support such finding

or elimination of claimed rights of Sierra Pacific

Power Company; and, further, that a finding sub-

jecting the rights of all other parties to this suit to

an undetermined right of the Sierra Pacific Power

Company is contrary to the evidence and the law of

the case and that such finding is not in conformity

with the law or the facts or record in the case ; and,

further, that such a finding leaves undetermined

one of the issuable facts and controversies in this

suit and that no final and binding decree could be

predicated thereon; and, further, that the rights of

the Sierra Pacific Power Company, as shown by

the evidence and record in the case, have been and

were fixed in Decree 731 and that the Sierra Pacific

Power Company is the successor in interest to cer-

tain defendants in said Decree 731 whose rights were

fixed and determined by said Decree 731.

Eighth Exception: The defendants except to

finding No. XIII appearing on pages 9, 10 and 11 of

the findings of fact and conclusions of law of the

master in holding that all of the lands of the Sierra

Pacific Power Company are riparian to AVest

Walker River and, also, to that part of the said

finding which fixes an appropriation of water to

400 acres of land by means of an appropriation made

prior to 1901 in that no evidence was submitted by

the defendant, Sierra Pacific Power Company, as to

that fact, nor was any claim made for a right of
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appropriation, [342] and in that the said rights of

the Sierra Pacific Power Company, as successor to

certain parties to Decree 731, the change of title to

some of the lands claimed by Sierra Pacific Com-

pany having taken place subsequent to the filing

of the instant suit, are fixed by Decree 731 in so far

as the parties to Decree 731 are concerned, and that

the said finding is contrary to the evidence and not

supported thereby. Defendants further except to

that part of finding No. XIII holding that by rea-

son of the situation of said lands and the fall of the

water flowing over and across the same, the said

water can be beneficially used by defendant, Sierra

Pacific Power Company, for the generation of elec-

tricity and that the said lands may be usied for the

storage of the water of said West Walker River and

its tributaries, in this : that said finding is not sup-

ported by the evidence and that there is no evi-

dence showing that without storage under new ap-

propriations the said water of the West Walker

River and/or itsi tributaries is available or can be

used for power by said defendant. Sierra Pacific

Power Company, and that no evidence in the record

supports said last mentioned finding.

Ninth Exception : Defendant, Ira Fallon, excepts

to paragTaph XV appearing on page 12 of the find-

ings of fact and conclusions of law of the Master in

that the tabulation therein, covering the rights,

does not conform with the memorandum submitted

for the stipulation May 24, 1932, as embodied in the

record, which tabulation of May 24, 1932, should be

substituted to conform with the said stipulation.
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Tenth Exception : Defendant, Walker River Ir-

rigation District, excepts to finding No. XVIII on

pages 13, 14, 15, and 16 of the findings of fact and

conclusions of law of the Master in that the said

finding, covering the various rights of the Walker

[343] River Irrigation District, does not conform

to the stipulation and the evidence submitted by the

Walker River Irrigation District and that the said

finding should be corrected, both as to capacity of

storage reservoirs and natural flow rights and in-

choate rights, to conform with the stipulation and

the evidence herein. Defendant further excepts to

that portion of said finding which refers to the

w^ater users as shareholders of the Walker River

Irrigation District in that the Statutes of Nevada

creating irrigation districtsi make no reference to

shareholders. Further exception is made to the find-

ings in paragraph XVIII with reference to the stor-

age capacity of Bridgeport Reservoir and Topaz

Lake Reservoir as covered by the Fifth Exception

above. Further, Walker River Irrigation District

excepts to said finding No. XVIII in that it omits

certain rights of the Walker River Irrigation Dis-

trict covered by the proof presented by the Walker

River Irrigation District in respect to certain rights

purchased by the Walker River Irrigation District,

covered by the evidence which will be specifically

pointed out on the hearing of the exceptions.

Defendants further except to finding No. XVIII
in that there is no evidence to support the finding

that the storage of water by the Walker River Irri-

gation District and/or the rights of the Walker



Walker River Irr. Bist. et al. 349

Eiver Irrigation District are subordinate to or

should be subordinated to any rights of the Sierra

Pacific Power Company not expressly awarded in

Decree 731 to the defendants who were predecessors

in interest of Sierra Pacific Power Company, a

corporation, and that such finding, which attempts

to subordinate the storage and other rights of the

Walker River Irrigation District to the existing

or undefined rights of defendant. Sierra Pacific

Power Company, except as defined in Decree 731,

is contrary to the evidence and not supported by the

•evidence and is [344] against law.

Eleventh Exception: The defendants except to

the conclusions of law of the Master wherein the

Master concludes that United States of America is

entitled to a continuous flow of 26.25 cubic feet of

water per second for 180 days to irrigate 2,100' acres

of land with a priority of November 29, 1859, and

also except to the conclusion that the plaintiff is

entitled to an injunction against the defendants, en-

joining them from preventing or interfering with

the natural flow of the said quantities of water in

the natural channel of Walker River so as to pre-

vent it from reaching the lands of the Walker

River Indian Reservation, in that the said con-

clusion of law is not based upon any finding of fact

supported by the record or upon the findings of fact

as announced by the Master, nor is it supported by

the law.

Twelfth Exception: The defendants except to

conclusion of law No. II appearing on pages 21 and

22 wherein the Master concludes that the defendant.
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Sierra Pacific Power Company, a corporation, lands

are riparian to the West Walker River and that the

said defendant is entitled to water for 400 acres of

land with an undetermined priority dependent upon

future evidence not yet in the record, and defendants

further except to the conclusion that said defendant,

Sierra Pacific Power Company, is entitled to

riparian rights for power purposes ''as the court

may hereafter determine" in that there is no evi-

dence in the record or findings of fact based upon

evidence to support siuch a conclusion of law.

Defendants further except to that part of con-

clusion No. II which provides for an equitable ap-

portionment for use of water for irrigation and

power purposes between defendant. Sierra Pacific

Power Company, a corporation, and the plaintiff

and the other defendants with the power and juris-

diction in the court re- [345] tained for the pur-

pose of determining upon future evidence what

amount of water may be decreed to the said de-

fendant, Sierra Pacific Power Company, in that

such a conclusion of law is not warranted from the

findings or the evidence in the case and that such a

conclusion of law would render the decree herein

ineffectual and not final as to a material issuable

fact in the case upon which the suit was instituted.

Thirteenth Exception: Defendant, Walker River

Irrigation District, excepts to conclusion of law

No. VIII appearing on pages 23 and 24 for the

same reasons as finding of fact No. XVIII is ex-

cepted to and refers to said reasons in support of

its exception to conclusion of law No. VIII.
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Fourteentli Exception: The defendants except

to that part of conclusion of law No. IX appearing

on page 25 of the conclusions of law holding that

the permit rights awarded to certain defendants are

subject to any undefined or undetermined rights or

claims of Sierra Pacific Power Company under its

claim for riparian rights for power purposes in

the State of California, in that as a matter of law

in the State of California the storage of water upon

any stream system in California constitutes an ap-

propriation of water and can only be acquired in

the manner provided by the Statutes of California,

and that no storage right attaches to a riparian

claim other than to constitute a necessary diver-

sion dam or forebay for an intake to a power plant

or pipe line or ditch to convey water for power pur-

poses.

Fifteenth Exception: Defendants except to the

proposed decree of the Master in all of the particu-

lars! specified in the exceptions to the findings of

fact and conclusions of law which are carried forth

into the proposed decree without specifically re-

stating them. [346]

Sixteenth Exception: The defendants except to

paragraph I of the proposed decree in that the pro-

posed decree recommends a provision for the use of

26.25 cubic feet per second of water for power pur-

poses during the non-irrigation season with a

priority of November 29, 1859, in that there is no

finding to support such decree, nor is there any evi-

dence to support a finding therefor, and that the

decree would therefore be contrary to the evidence,
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the findings, and the conclusions of law and without

the issues.

Seventeenth Exception: Defendants except to

the proposed decree in that it leaves the rights, if

any of the Sierra Pacific Power Company unde-

fined and an issuable fact and one of the main issues

of the case undetermined and midecided and that

the decree would therefore not be a final decree upon

material facts placed in issue.

Eighteenth Exception: The defendants, and

each of them severally, except to that portion of the

proposed decree in attempting to fix the apportion-

ment of the costs and expenses of a Water Master

in the future by allocating the costs to the litigantsi

upon an acreage basis, including stored water, in

that the said matters are for the future determina-

tion by the court upon conditions as they exist from

time to time and were not issuable matters in the

present suit for the determination of the Master,

and that because of the situation of the plaintiff's

lands with reference to the lands of the other de-

fendants that the plaintiff should bear a larger pro-

portion of costs per acre than the defendants in

the case.

Ninteenth Exception : Defendants except to para-

graph XVII of the proposed decree in that the

plaintiff has not established the allegations of its

complaint and that in view [347] of the former

litigation resulting in Decree 731, fixing and deter-

mining the rights of practically all of the water

users on the stream system, that the plaintiff should

bear the costs hereof as an equitable proposition.
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Twentieth Exception: Defendants make the gen-

eral exception that certain typographical errors be

corrected to conform with the following tabulation

as they appear on the respective pages of the pro-

posed decree: [348]

Page No.

13 Antelope Valley Mutual Water Company,

Line 22, Township should be 23, not 22.

14 Antelope Valley Mutual Water Company,

Line 13, Township should be 23, not 22.

19 Antelope Valley Mutual Water Company,

Line 19, Priority should be 1878 instead

of 1874.

24 De Sousa Estate, Line 26%, Priority of

1884 for .49 c. f. s. should be 1870.

29 Greenwood Ditch Co., Line 21% change

N14 to Ni/s of Sec. 2.

30 Greenwood Ditch Co., Line 1, change E%
of Sec. 17, to read, W^ of Sec. 17.

43 Spragg, Woodcock Ditch Co., Line 29%,
Range should be changed to 26 instead

of 25.

47 West Walker River Ditch Co., Entire entry

for water rights, etc. should be stricken

from decree. These rights have been dis-

tributed to the Plymouth Land and Stock

Co., J. Mann, S. Lynch and others' as set

out in this decree and is a duplication of

rights if allowed to stand.

55 F. W. Simpson, Lines 6% and 7, the SE14
of NE14 of Sec. 19 is property of Wal-
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ker River Irrigation District. The de-

scription should also include Frac. of

Wy2 of SEi/4 of Sec. 19, T. 5 N., R. 25 E.

56 Walker River Irrigation District: There

should be added to the description of

property, Frac. of W% of SE14 and

Frac. of NE14 of SE14 of Sec. 18, and

SEi/4 of NE14, Frac. VP/o of Ei/s of

Sec. 19, T. 5 N., R. 25 E.

The defendants reserve the right to file amended,

corrected and supplemental exceptions as may be

found necessary to fully amplify the foregoing ex-

ceptions herein and request such an order of the

court.

Wherefore, defendants, and each of the defend-

ants who are represented by the undersigned attor-

neys, pray that the said Master's findings of fact,

conclusions of law, report and proposed decree be

modified and corrected in accordance with the fore-

going exceptions.

Dated: January 18, 1933.

W. M. KEARNEY,
GEO. L. SANFORD,
GREEN & LUNSFORD,

Attorneys for Defendants.

[Endorsed] : Filed Jany 19, 1933. [349]
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[Title of District Court and Cause.]

EXCEPTIONS TO SPECIAL MASTER'S
PROPOSED DECREE.

Come now Ira Fallon, C. B. Burkham, Mary
Ellen Conway, as Executrix of the estate of Patrick

James Conway, deceased, C. E. Day, L. S. Day and

H. S. Day, and except to the proposed decree of the

Special Master in the above entitled cause and re-

quest that the following changes be made in said

decree. These exceptions are supplemental to and

without waiver of exceptions heretofore filed in the

above entitled cause.

1. On page 23, line 16, add to the description, the

W/2 of SEy4 of Section 8.

2. On page 26, line 2, add to the description, the

SWy4 of 'SEy4 of Section 5.

3. On page 47, line 10, cause description to read

[350] East 24y2 acres of Sy2 of NWy4, Sec. 30,

T. 7 N. R. 26 E.

4. On page 51, lines 9 to 12, lands in T. 5 N. R.

25 E. should be described as follows : Sy2 of Sec. 29

;

Ey2 of Ey2 of Sec. 31; Wy2 of Wy2 of Sec. 32; Ey2

of SEy4, swy4 of SEy4, NEy4 of SEy4, Sec. 24.

5. On page ^Q, lines 11 to 16, the sixth line of

the description should read : Ny2 of SW^A instead of

Ny2 of Nwy4.

Dated this 23d day of January, 1933.

GREEN & LUNSFORD
Attorneys for Exceptioners.
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Service of the above Exceptions, by copy, is here-

by admitted this 23d day of January, 1933.

COLE L. HARWOOD
Attorney for Plaintiff.

[Endorsed] : Filed January 25, 1933. [351]

[Title of District Court and Cause.]

EXCEPTIONS TO MASTER'S FINDINGS OF
FACT, CONCLUSIONS OP LAW, REPORT
AND PROPOSED DECREE.

Comes now Antelope Valley Mutual Water

Company, a corporation, successor to and substi-

tuted for Antelope Valley Land & Cattle Company,

one of the above named defendants in the above en-

titled suit, and by and through its undersigned

counsel, excepts to the Master's findings of fact,

conclusions of law, report and proposed decree filed

herein on the 30th day of December, 1932, and

respectfully sets forth the following exceptions

thereto

:

First Exception: Excepts to the failure and re-

fusal of the Master to find as a fact and to provide

in said decree that, as respects this defendant An-

telope Valley Mutual Water Company, a corpora-

tion, [352]

"In order to determine whether Antelope

Valley Mutual Water Company, a corporation,

is taking more water than its due proportion

imder this decree, the west fork of the Walker
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Eiver shall be measured at the Government

station at the upper end of Antelope Valley,

and all tributaries of said west fork entering

Antelope Valley below that point shall be meas-

ured, and said west fork shall also be meas-

ured, above the outlet of Topaz Lake Eeser-

voir, a sufficient distance so that said measure-

ment will in no way be affected by the water

of the outlet of said Reservoir, and if the due

proportion of the water of said river and its

tributaries at the upper points belonging to the

parties hereto below Antelope Valley is in the

river at the lower point, then it shall be deemed

that the Antelope Valley Mutual Water Com-

pany, a corporation, is not taking more than

its due proportion of said water."

And as grounds of and for the above exception,

and in support of said exception, said defendant re-

spectfully submits that the failure and refusal of

the Master to find and to provide in the said pro-

posed decree is in direct violation of that certain

stipulation entered into by all of the defendants

in the above suit filed with the Master on the 2nd

day of March, 1932, and which said stipulation was

made the basis of the Master's findings, report and

proposed decree as respects the rights of the de-

fendants in the above entitled suit who were parties

to, or successors in interest to parties to, that cer-

tain suit entitled "Pacific Livestock Company, a

corporation, plaintiff, vs. T. B. Rickey, et al., de-
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fendants, No. 731," in the above entitled court, in

that, the aforementioned stipulation provided, inter

alia, that the rights of all defendants in the States

of Nevada and California, which were determined

in the aforementioned suit, shall be fixed and de-

termined as in said Decree No. 731, and that the

judgment and decree in said cause No. 731 shall be

binding upon all parties to this action and nothing

herein contained shall in any manner affect or im-

pair the rights so adjudicated and determined.

As further groimds of and for this first excep-

tion, the defendant Antelope Valley Mutual Water

Company, a corporation, [353] respectfully submits

that the failure of the Master to find and to pro-

vide in his proposed decree as hereinabove quoted,

impairs and destroys the vested rights of this de-

fendant by depriving this defendant of the right

to have its water measured as provided in said De-

cree No. 731 and in said stipulation; and further

that the Master's failure and refusal to so find and

to so provide in his proposed decree, is inconsistent

w^ith, and entirely ignores, the pleadings of the

plaintiff in the above entitled action, which said

pleadings recogiaized the rights of this defendant

and all other defendants in the above entitled action

who were parties to, or successors in interest to the

parties to, said Decree No. 731.

Second Exception: Antelope Valley Mutual

Water Company, a corporation, also excepts to the

Master's action in omitting from the said proposed

decree certain lands which are now, and for more
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than five years last past have been, irrigated and

crops raised thereon by water supplied and fur-

nished to shareholders in said defendant Antelope

Valley Mutual Water Company, a corporation, de-

scribed as follows

:

SWy4 of SEy4, Sec. 12, T. 9 N. R. 22 K;
Wy2 of SEy4 of Sec. 8; SEy4 of NWy4, Sec. 8,

T. 8 N. R. 23 E. ; Ey2 of W/2, Sec. 5 ; SWy4 of

NEy4, Sec. 5; NWy4 of SEy4, Sec. 5; SEy4 of

NWy4, Sec. 5; T. 8 N. R. 23 E.; W/2 of NEy4,

Sec. 31; T. 9 N. R. 23 E.; SEy4 of NEy4, Sec.

36, T. 9 N. R. 22 E.; W/2 of NWy4, Sec. 13,

T. 9 N. R. 22 E. ; Sy2 of NEy4, Sec. 12, T. 9

N. R. 22 E.; SWy4 of NWy4, Sec. 7, T. 9 N. R.

23 E.; SWy4 of NWy4, Sec. 33; WVi of SWy4,

Sec. 33, T. 9 N. R. 23 E. ; Wy2 of SWy4, Sec. 16,

T. 9 N. R. 23 E.

And as grounds of and for said exception, and

in support thereof, this defendant respectfully sub-

mits that after the Master prepared and submitted

to the attorneys for the parties to the above entitled

action, a tentative decree with a request [354] that

the land descriptions in said tentative decree be

checked by the several parties to this suit and if

any omissions or inaccuracies were found therein

to report the same to the Master for correction, this

defendant submitted to the Master a description of

the lands as hereinabove described with an explana-

tion that the said lands had apparently through in-

advertence been omitted from the description of the
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lands in Decree No. 731, and thereupon requested

the Master as he had done in other instances at the

request of other defendants, to include the said

lands above described in his proposed decree in the

above entitled action; that this defendant believing

that the said corrections would be made upon its

w^ritten request made by it of the Master as afore-

said, heard nothing further from the Master with

regard to the matter and was not advised by the

Master that he did not intend making the correc-

tions as requested, and as a result thereof this de-

fendant was thereby deprived of the right and op-

portunity to prove and to establish the facts here-

inbefore related before the case was finally closed

and findings, report and proposed decree were filed

by the Master in the above entitled court and cause.

This defendant reserves the right to amend, cor-

rect and supplement exceptions as may be found

necessary, and as it may be advised, to fully ampli-

fy the foregoing exceptions herein and request such

an order of the court.

Wherefore, this defendant prays that the said

Master's findings of fact, conclusions of law, report

and proposed decree be modified and corrected in

accordance with the foregoing exceptions.

Dated: January 24, 1933.

GREEN & LUNSFORD
Attorneys for Antelope Valley

Mutual Water (;Ompany, a

corporation, one of the above

named defendants. [355]
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Service of the above and foregoing Exceptions,

by copy, is hereby admitted this 24th day of Janu-

ary, 1933.

COLE L. HAEWOOD
Attorney for Plaintiff.

Attorney for certain defendants.

Attorney for certain defendants.

Attorney for certain defendants.

[Endorsed] : Filed January 25, 1933. [356]

[Title of District Court and Cause.]

SUPPLEMENTAL REPORT OF SPECIAL
MASTER AND RECOMMENDED CHANGES
IN PROPOSED DECREE.

The proposed decree in this suit heretofore sub-

mitted to the court contained the water rights de-

termined in that certain suit in this court herein

referred to as suit or decree No. 731. Since that de-

cree was entered many changes in the ownership

of the lands and water rights and many splitups

of the waters described therein have occurred and

in order that the present decree may correctly show

the ownership of the lands and the water rights ap-

plicable or appurtenant thereto as they now exist,

a statement of the changes was compiled by Mr. S.

P. Kafoury, secretary of Walker River Irrigation
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District, and checked by Mr. E. W. Kronquist rep-

resenting the plaintiff in this suit, and the prelim-

inary draft of the proposed decree showing such

changes was submitted to the attorneys for all the

parties to this suit and corrections requested by the

Master and a number of additional corrections was

made. The parties to the suit, by their attorneys,

stipulated respecting the rights of other parties to

the suit whose rights were not determined in decree

No. 731, subject to the prior rights, if any, of the

United States of America and Sierra Pacific Power

Company and during the hearings rights of per-

sons [357] not parties to the suit were also agreed

upon subject to such prior rights.

The court at the hearing of the exceptions to

the Special Master's proposed findings of fact, con-

clusions of law and decree, having made an order

on May 24, 1933, re-referring to the Special Mas-

ter the subject matter embraced within the second

exception of Antelope Valley Mutual Water Com-

pany, one of the defendants, and the exceptions of

Ira Fallon, et al, for the pu.rpose, if necessary, of

taking evidence and testimony thereon and report-

ing the same to the court with recommendations

for the advice of the court as to conclusions of fact

and of law and as to the substance of the decree to

be entered herein, and the parties to the suit hav-

ing failed to agree as to the second exception of An-

telope Valley Mutual Water Company the Master

held a further hearing on June 26th and 27th, 1933,

the time fixed by the court therefor, and took evi-
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dence, oral and documentary, in support of such

exception and having considered the same and the

law applicable thereto, reports and recommends to

the court as follows:

As to the exceptions of Ira Fallon, et al, relating

to minor corrections, the following changes to the

proposed decree were suggested and there being no

objections thereto the Master recommends such cor-

rections be made.

(1) On page 49, line 1, of the proposed decree,

the caption is corrected to read:

Pacific Coast Joint Stock Land Bank, suc-

cessor to G. M. Terry, successor to Hunnewill

Land and Livestock Company,

and the description of the land in Section 19, be-

ginning on line SV2, is corrected to read

:

W/2 of NEy4, NWy4, W/2 of NEy4, Sec. 19.

(2) On page 23, lines 14 to 17, under the cap-

tion Conway, Estate of P J. (Vane Ranch), the de-

scription is corrected to [358] read:

Nwy4, SEy4, Ey2 of swy4, Sec. 8; t. 14 N.,

E. 25 E.

(3) On page 47, line 9, under the caption Burk-

ham, C. B., successor to Patrick J. Conway, the

description is corrected to read:

W/2 of N"wy4, SEy4 of Nwy4, swy4 of NEy4,

Sec. 23; T. 7 N., R. 25 E.

E. 24y2 Acres of Sy2 of NWy4, Sec. 30; T. 7

N., R. 26 E.
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(4) On page 51, beginning with line 10y2, under

the caption Day, J. H., C. E. and Leland S., the

land described in Sec. 24, T. 5 N., R. 25 E. is cor-

rected to read:

WA of SEy4, swy4 of SEy4, NEy4 of swy4,

Sec. 24.

(5) On page 56, line 15, under the caption Fal-

lon, Ira, the land in Section 32 is corrected to

read:

NEy4 of NEy4, w/2 of swy4, ^v-i of NEy4,

Ey2 of NWy4, Sec. 32.

(6) On page 26, line 2, under the caption Fallon,

Ira, there is added to the land in Section 5, SW^A
of SEi^/4, so as to read

:

wy2 of swy4, SEy4 of swy4, swy4 of SEy4,

Sec. 5.

(7) On page 34, line 15, under the caption

Maionchi, Arthur and Melio, etc., the description

of the land in Section 31, T. 12 N., R. 26 E., is

corrected to read:

SEy4 of SEy4, SWy4, See. 31.

Certain other typographical errors were called to

the attention of the Master and the Master, after

checking the same, recommends they be corrected

as follows:

(8) On page 13, line 22, under the caption An-

telope VaUey Mutual Water Company, the township

and range is corrected to read, "T. 8 N., R, 23 E."

instead of ''R. 22 E."
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(9) On page 14, line 13, under the same caption,

the range is corrected to read ''T. 9 N., R. 23 E."

instead of ^R. 22 E." [359]

(10) On page 19, line 3, under the same caption,,

the priority of 1.69 c. f. s. is corrected to read

^'1878" instead of "1874."

(11) On page 29, line 2iy2, under the caption

Greenwood Ditch Company, the priority of 1865,

the description is corrected to read "Ny2 of Sec. 2"

instead of ''WA of Sec. 2."

(12) On page 30, line 1, under the same caption,

the description is corrected to read, "Wy2 of Sec.

17" instead of ''Ey2 of Sec. 17."

(13) On page 43, line 29y2, mider the caption

Spragg-Woodcock Ditch Company, the range is

corrected to read '^R. 26 E." instead of "R. 25 E."

(14) On page 47, lines 1 to 6y2, inclusive, under

the caption West Walker River Ditch Company, it

is claimed by the attorneys for the defendants that

the entire entry of water rights had been acquired

by other defendants and the said entry should be

stricken, otherwise a duplication would result. Said

entry under the caption West Walker River Ditch

Company is stricken.

(15) On page 55, lines 6y2 and 7, under the

caption Simpson, Frank W., the ''SE^A of NE^/i,

Sec. 19" is stricken, as the same is the property of

Walker River Irrigation District, and there is

added the fraction of the Wy2 of SE^/i in said

section.

(16) On page 56, lines 5 to 10, inclusive, under
the caption Walker River Irrigation District, upon
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the representation of the attorneys for the defend-

ants, there is added to the description of the prop-

erty:

Frac. Wy2 of SEy4 and frac. NEy4 of SE^A,

Sec. 18; and SEy4 of NEy4, Frac. 'WV2 of Ey2„

Sec. 19 ; T. 5 N., R. 25 E.

(17) On page 62, line 4 and line 17, the words

**or water now in use for power purposes" are

stricken from the proposed decree.

(18) On page 63, lines 29 to 31, inclusive, are

changed [360] to read:

Said Walker River Irrigation District may
distribute such water so stored in said reser-

voirs to the lands in the District entitled

thereto, in accordance with their respective

rights.

(19) There is added on page 60, line 3, the fol-

lowing :

I. A. Strosnider, Joe Scierini, F. M. Fulstone

and The Plymouth Land and Stock Company.

The right to store and impound from the East

Fork of the Walker River and tributaries, with

date of priority of 1895, 400 acre feet of water

annually in East Lake, West Lake and Green

Lake, said reservoirs on Green Creek, Bridge-

port Valley, California. Water to be used upon

lands in Bridgeport Valley, California.

(20) There is inserted after the word ''time"

on page 61, line 31, the words *'an excess of forty-

two thousand acre feet up to fifty-seven thousand
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acre feet" and after the word "time" on page 61,

line 12, the words "an excess of fifty thousand acre

feet up to eighty-five thousand acre feet."

The main question of reference is that raised by

the second objection of Antelope Valley Mutual

Water Company. The decision in the suit of Pacific

Livestock Company vs. Thomas B. Rickey, et al.,

in this court, referred to in this case as No. 731,

which by stipulation was recognized by all of the

parties hereto, subject however to such rights as

might be found for the United States of America

and Sierra Pacific Power Company, contains on

page 46 the following allocation of water under the

the priority of 1864, 17.6 c. f. s. from the west fork

of Walker River, for the irrigation of eleven hun-

dred acres of land described as "Nevada Lands,

Rickey Ranch." No specific description was given

of the lands for which the allocation of the water

was made. The decree in suit No. 731 adjudicated

to Antelope Valley Land and Cattle [361] Company,

successor to Thomas B. Rickey, water aggregating

more than 234 c. f. s. for lands in Antelope Valley,

the land under each priority being specifically de-

scribed excepting the eleven hundred acres above

mentioned.

The defendant, Antelope Valley Mutual Water
Company, claims that the use of the water upon the

so-called "Nevada Lands, Rickey Ranch" having

been discontinued and decree No. 731 having

omitted from its provisions certain lands which

had for many years been irrigated at the time of
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the entry of said decree, Antelope Valley Mutual

Water Company should be authorized to apply said

17.6 c. f. s. to the omitted lands which are described

as follows, the description being simplified from

that given in the exception and the NW^/4 of NW^A,

Sec. 4; T. 8 N., R. 23 E. and SWy4 of SWV4, Sec.

13; T. 9 N., R. 22 E., being added in accordance

with the statement of counsel for Antelope Valley

Mutual Water Company:

NWy4 of NWy4, Sec. 4; Ey2 of Ey2, swy4 of

NEy4, SEy4 of NWy4, NWy4 of SEy4, Sec. 5;

SEy4 of NWy4, Wy2 of SEy4, See. 8; Ny2 of

NEy4, Sec. 31 ; T. 8 K, R. 23 E.

sy2 of NEy4, swy4 of SEy4, Sec. 12 ; Ny2 of

Nwy4, swy4 of swy4, Sec. 13 ; SEy4 of NEy4,

Sec. 36; T. 9N., R. 22 E.

SWy4 of NWy4, Sec. 8; Wy2 of SWy4, Sec.

16; SWy4 of NWy4, Wy2 of SWy4, Sec 33; T. 9

N., R. 23 E.

In the early part of 1926, seven years after the

decree in said suit No. 731 was entered, Antelope

Valley Land and Cattle Company conveyed to a

large number of individuals its lands in Antelope

Valley without water rights and conveyed to An-

telope Valley Mutual Water Company all of the

water which had been allocated to it under said

decree. Antelope Valley Mutual Water Company

was organized January 6, 1926, and as shown by its

Articles of Incorporation and an Amendment
thereto made in April, 1926, for the purpose, among

other objects, of acquiring from Antelope Valley
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Land and Cattle Company all the water and water

[362] rights which were adjudicated to that com-

pany under said decree, and operating ''as a mutual

water company for the benefit of its members and

for the distribution of its water rights and waters

incident thereto to its stockholders in proportion to

their stockholding interest."

The capital stock of the corporation consists of

14,643 no par value shares. Each share is entitled

to receive its proportional share of all of the water

and water rights of the corporation without priority

and to receive the flow of approximately .0159 c. f . s.

of the waters of West Walker River when available.

The water is distributed only to the owners of its

capital stock and the Articles of Incorporation

provide, ''and such stock and the water rights

thereunder shall be appurtenant to those certain

lands described in that certain decree entitled 'Pa-

cific Live Stock Company (a corporation), (substi-

tuted as complainant in the place and stead of

Miller & Lux, a corporation), complainant, vs.

Thomas B. Rickey, et al.. Original Defendants,

Antelope Valley Land & Cattle Company (a cor-

poration), et al., Substituted Defendants, Harriett

Estes, et al.. Intervening Defendants,' No. 731, at

pages 43, 44, 45, 46 and the first three items on the

top of page 47 of said decree ; also, other lands now
owned by the Antelope Valley Land & Cattle Com-
pany; said lands to be fully described in the By-

Laws of the corporation, a certified copy of which

will be recorded in the office of the County Recorder

in the County where such lands are situated."
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''The shares of stock shall not be located on any-

particular lot or subdivision of said land, but the

same shall not become appurtenant to any other

lands except those described in said decree and de-

scribed in the By-Laws of the corporation."

The stock of the corporation is assessable to a

limited extent for current expenses and main-

tenance and for capital improvements. [363]

The Amendment to the Articles above mentioned,

provides as follows:
'

' Stockholders shall have the right to rotate in the

use of water to which they are entitled as stock-

holders of this Company and to combine or ex-

change the use thereof, so far as they may do so

without injuriously affecting the rights of any of the

other stockholders in this company, or any parties

to the decree—No. 731, in the United States Dis-

trict Court for the District of Nevada; and the

stockholders of this Company, in rotating in the

use of the water or waters to which they are en-

titled, may combine or exchange the use thereof,

having due regard to the rights of other stock-

holders, and to the priorities fixed jin said decree,

so far as the same may be done without injuriously

affecting the rights of other stockholders in this

Company, or to the parties to said decree." The

principal addition being that the stockholders in

rotating the use of the water to which they are

entitled may combine or exchange the use thereof

having due regard to the rights of others.

The deed of Antelope Valley Land & Cattle

Company to Antelope Valley Mutual Water Com-
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pany is dated January 13, 1926, and conveys tlie

water rights showing date of priority, quantity of

of water and nmnber of acres of land to which

applicable, as set forth in decree No. 731, but with-

out any description of the land.

The By-Laws of Antelope Valley Mutual Water
Company were not introduced in evidence.

The Articles of Incorporation of that corporation

specifically provide that the stock and water rights

thereunder shall be appurtenant to the lands de-

scribed in decree No. 731 and also other lands then

owned by Antelope Valley Land & Cattle Company
and the testimony presented showed that the land in

question was acquired from Antelope Valley Land
and Cattle Company and that the owners of the

land were stockholders in the Antelope Valley [364]

Mutual Water Company.

By stipulation of the parties other than the

United States of America and Sierra Pacific Power
Company filed in this suit, it was provided that the

appropriations in Bridgeport and Antelope Valleys

shall not be transferable to lands on the lower

reaches of the river, but there was no limitation on

the transferability of the water to other lands in

Antelope Valley. The stipulation covered other de-

fendants than those included in. Decree No. 731 and
it was provided that the priorities of such defend-

ants should take a relative position with those in

Decree No. 731. The unadjudicated rights were then

set forth in detail and have been embraced in the

Master's proposed decree.
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The stipulations of tlie parties in suit No. 731,

which are made a part of the decree in that suit,

provided, among other things, as follows:

^' Every appropriator has the right to change

at will the place and means of his diversion and

carrying of the water, and the place and char-

acter of its use; and he does not thereby lose

any priority of right which he may have ac-

quired, except in so far as such change may be

prejudicial to the rights of others previously

acquired. * * * A change in the use of water

is not necessarily an abandonment of the ap-

propriation for the first use."

Parag. 6, sub. C, p. 6.

*'A valid right of appropriation may be lost

by abandonment. A mere failure to divert or

use the water, however long continued, does not

constitute abandonment, unless accompanied

with the intent not to again use it. The intent

to abandon may be inferred from circumstances,,

but should not be presumed except from clear

evidence * * *" parag, 6, sub. d, p. 6. [365]
u* * * Nothing herein shall affect the right

of any of the parties hereto to rotate the use

of water or to combine or exchange the use

thereof, so far as they may do so without in-

juriously affecting the rights of others." Parag.

4, p. 31.

The decree also provides as follows:

"* * * Any of the said parties shall be en-

titled to legally change the manner, means.
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place or purpose of use or tlie point of diver-

sion of the said waters or any thereof, so far

as they may do so without injury to the rights

of other persons hereto, and as the same are

fixed hereby, and nothing herein contained shall

be deemed to in any way affect such right or

change of manner, means, place or purpose of

use or diversion * * *" parag. 2, p. 64.

''It shall be no part of the duty of said com-*

missioner to divide any of said waters among

the stockholders of a ditch corporation to which

water has been allotted by this decree, if the

water which said corporation is entitled to has

entered the head of its ditch." Parag 4, sub. e,

p. 65.

"Nothing herein shall affect the right of any

of the parties hereto to rotate the use of water,

or to combine or exchange the use thereof, so

far as they may do so without injuriously af-

fecting the rights of any of the other parties

hereto, and the said commissioner ma}^ permit

the said parties to rotate the use of the said

water or to combine or exchange the use

thereof, having due regard to the priorities

herein fixed iso far as the same may be done

without injuriously affecting the rights of other

parties to the suit." Parag. 6, p. 66. [366]

It is apparent that throughout the litigation both

in said suit No. 731 and in this suit, it was not

intended that the water rights should be necessarily

or inseparably appurtenant to the land. Kimiey on
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Irrigation and Water RigMs, commenting on this

question, said:

"We have discussed the subject of water

rights as appurtenances to land in another

chapter of this work. We there held that, al-

though under certain conditions, water rights

might be deemed to be appurtenant to certain

tracts of land, and would pass to the grantee

with a sale and transfer of the land, they could

not be made an inseparable appurtenance, so

that they could not be sold and transferred

separate and apart from the land, for the rea-

son that water rights are but a species of

property, and a person has the right to sell

all, or any portion, of the property with which

he may be vested." 2nd Ed. Vol. 3, page 2666.

See also Squaw Creek Irr. Dist. vs. Mamero, 214

Pac. 889, 892.

In Wiel ''Water Rights in The Western States"

3rd Ed., it is said

:

''So long as the company remains purely a

mutual one, the certificate of stock represents

the water-right. A transfer or sale of the cer-

tificate is governed by much the same rules as

those elsewhere considered regarding transfers

of water-rights. Whether the water-right is ap-

purtenant to the stockholder's land is a question

of fact in each case, as is also whether on a sale

of the land the water-right passes as appurte-

nance. A sale of the certificate may be made

separate from the land for use on other land
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and will transfer the water-right, where the

change does not injure other existing water

[367] users by the new place of use * * *'^

Vol. 3, page 1174.

"The question as to whether or not water

rights represented by shares of stock in mutual

corporations were appurtenant to certain tracts

of land, and, therefore, whether or not the title

to the same passed with a sale of the land,

without there being a Tormal transfer the stock

on the books of the company has arisen in a

number of cases. The general rule of law in this

regard is that such water rights represented by

shares of stock are not appurtenant to the land

of the owner of the shares and a conveyance of

the land only, does not carry with it such shares

of stock." Kinney, 2nd Ed., Vol. 2, p. 2667.

"Water rights acquired by appropriation for

purposes of irrigation, in this state, cannot bd

held to be inseparably annexed to the land in

connection with which such rights were ac-

quired. Even though, under certain circum-

stances, such rights may be considered appurte-

nant to the land,—a point we do not decide,

—

they may undoubtedly be severed from the land,

and may be sold and conveyed separate and

apart therefrom; and where such severance,

sale, and conveyance have taken place, as by
the assignment and sale of stock representing

water rights in an incorporated ditch company,

a subsequent sale and conveyance of the land



376 United States of America vs.

does not pass the title to such water rights."

Oppenlander vs. Left-Hand Ditch Co., 31 Pac.

854, 857. (Colo.)

See also Strickler vs. City of Colorado Springs,

26 Pac. 313, 316. (Colo.)
'

' Shares of stock in an irrigation corporation

are not [368] appurtenant to the land owned by

the owner of such shares, even though such land

be irrigated by water from a canal owned by

such corporation."

Wells vs. Price, 6 Idaho 490 ; 56 Pac. 266, 267.

See also Snyder vs. Murdock, 59 Pac. 91.

(Utah)

George vs. Robeson, 56 Pac. 819. (Utah)

An appropriator may change the character or

place of use of water, provided others are not in-

jured by the change.

City of San Bernardino vs. City of Riverside, 198

Pac. 384. (Cal.)

Ramelli vs. Irish, 31 Pac. 41. (Cal.)

Antelope Valley Mutual Water Company does not

claim any water in addition to that allocated to

Antelope Valley Land & Cattle Company in decree

No. 731, to which it is successor as to the water

rights, but only the right to apply to the above

described lands aggregating 1040 acres 17.6 c. f. s.

which had been allocated to said ''Nevada Lands,

Rickey Ranch" aggregating 1100 acres. The so-

called omitted lands are all in Antelope Valley in

the same drainage basin as the ''Nevada Lands,
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Rickey Ranch" and it is difficult to see how the

objecting parties would be prejudiced or injured

by such allocation. No evidence was introduced by

the objectors to show any damages. It is claimed by

them, however, that Antelope Valley Mutual Water

Company should make an application for the change

of place of use in the manner prescribed by the

Statutes of the State of Nevada. If the question can

be determined in this suit it would seem a useless

procedure and unnecessary expense to require An-

telope Valley Mutual Water Company to prosecute

a new proceeding for the purpose.

The Statute of Nevada, in which state ''Nevada

Lands, Rickey Ranch" are situated, relative to the

change of use of water is as follows:

''All water used in this -state for beneficial

pur- [369] poses shall remain appurtenant to

the place of use
;
provided, that if for any rea-

son it should at any time become impracticable

to beneficially or economically use water at the

place to which it is appurtenant, said right may
be severed from such place of use and simul-

taneously transferred and become appurtenant

to other place or places of use, in the manner

provided in this act, and not otherwise, without

losing priority of right heretofore established;

and provided, that the provisions of this section

shall not apply in cases of ditch or canal com-

panies which have appropriated water for di-

version and transmission to the lands of private

persons at an annual charge." Sec. 7893, N. C. L.



378 United States of America vs.

Antelope Valley Mutual Water Company would

seem clearly to fall within the meaning of the pro-

viso in said section and that under the provisions

of Decree No. 731 and the stipulations of the parties

above referred to, an application to the state en-

gineer for a change of place of use is unnecessary.

The Master recommends that the claim of An-

telope Valley Mutual Water Company under its

second exception to the Master's proposed decree be

allowed and that the proposed decree be amended

on page 18, line 23, by substituting in place of

"1864 17.60 1100 'Nevada Lands, Rickey Ranch'

T. 8 N., R. 23 E." the following:

1864 17.60 1040 acres NWy4 of NWy4, Sec. 4;

w/2 of Ey2, swy4 of NEy4, SEy4 of Nwy4,

NWy4 of SEy4, Sec. 5; SE,y4 of NWy4, wy2 of

SEy4, Sec. 8; Ny2 of NEy4, Sec. 31; T. 8 N.,

R. 23 E.

sy2 of NEy4, swy4 of SEy4, Sec 12 ; Ny2 of

Nwy4, swy4 of swy4, Sec. 13 ; SEy4 of NEy4,

Sec. 36; T. 9 N., R. 22 E.

SWy4 of NWy4, Sec. 7; Wy2 of SWy4, Sec.

16; SWy4 of [370] NWy4, Wy2 of SWy4, See.

33; T. 9 N., R. 23 E.

Respectfully submitted,

ROBERT M. PRICE
,

Special Master.

[371]
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Received copy of the foregoing Supplemental Re-

port of Special Master and Recommended Changes

in Proposed Decree.

Attorneys for United States of

America.

Attorney for Walker River Irri-

gation District and others.

THATCHER AND WOODBURN
WM. FORMAN

Attorneys for Sierra Pacific

Power Company and others.

GREEN & LUNSFORD
Attorneys for Antelope Valley

Mutual Water Company.

W. H. METSON
GREEN & LUNSFORD

Attorneys for Charles E. Day,

Adel Balzar and others.

GEORGE L. SANFORD
Attorney for Plymouth Land and

Stock Company and others.

Attorneys for Bertrand Salles and

others.

[Endorsed] : Filed Aug. 23d, 1933.

[372]
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[Title of District Court and Cause.]

EXCEPTIONS TO SUPPLEMENTAL REPORT
OF SPECIAL MASTER AND RECOM-
MENDED CHANGES IN PROPOSED
DECREE

Come now Walker River Irrigation District and

other defendants represented by the undersigned

counsel and except and object to the Master's sup-

plemental report and recommended changes in the

proposed decree and findings filed August 23, 1933,

and respectfully set forth the following exceptions

thereto

:

First Exception: The above designated defend-

ants except to the recommendation and findings of

the Master wherein the Master recommends that the

claim of the Antelope Valley Mutual Water Com-

pany under its second exception to the Master's

original proposed decree be allowed and that the

proposed decree be amended on page 18, line 23,

by substituting the matter contained in lines 23 to

32 inclusive, page 14, and line 1, page 15, of the

supplemental report of the Master.

In support of the above exception, the exceptors

state and submit: That the said change is not war-

ranted by the plead- [373] ings or the evidence there-

under; that there is no pleading to support the

change; that the said proposed change is in effect

a n,ew appropriation of water and a re-establish-

ment of a use of water long abandoned by non-use

;

that the said proposed change, if ordered and al-

lowed, permits a greater quantity of water per acre
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t<^ be used upon lands of Antelope Valley Mutual

Water Company than awarded by Decree 731 and

authorizes the use of water upon new lands notl

heretofore irrigated or authorized to be irrigated

by virtue of Decree 731 and is tantamoimt to a new

appropriation of water with a priority dating back

to 1864; that it is in direct conflict with the terms

of Decree 731 and the stipulation in the instant

case; that it amounts to a determination of issues

not presented by the pleadings nor anticipated

thereby so as to properly or at all raise the question

of abandonment and non-use of water for a period

sufficient to constitute an abandonment ; that it re-

adjudicates matters previously adjudicated in De-

cree 731, which decree is res adjudicata as to all

matters therein decided between and among all

parties to it.

Wherefore, these defendants pray that the said

Master's supplemental report and recommended

change in the proposed decree as hereinabove set

forth be disallowed and that the original recom-

mendation of the Master with respect thereto be

adopted.

Second Exception: Defendant, Walker River

Irrigation District, excepts to the supplemental re-

port of the Special Master in this: That it omits

therefrom entirely certain matters covered by the

stipulation of the defendants herein, particularly

the rights of the Walker River Irrigation District,,

for the storage of water in Topaz Lake acquired

from T. B. Rickey under a filing of the year 1902.
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The actual testimony in the record supports this

claim without contradiction, aside from the fact

that it is embodied [374] in the stipulation.

"Wherefore, said defendant prays that the said

Master's supplemental report be modified and cor-

rected in accordance with the foregoing exceptions.

Dated: September 9, 1933.

W. M. KEARNEY
Attorney for Defendant, Walker River

Irrigation District, and certain

other defendants.

Service of the within, Exceptions to Supple-

mental Report of Special Master and Recommended

Changes in Proposed Decree, by copy, is hereby

admitted this 11th day of September, 1933.

ROBERT M. PRICE
Special Master. By C. M. M.

THATCHER & WOODBURN
Attorneys for Sierra Pacific Power

Company, a corporation.

GREEN & LUNSFORD
Attorneys for certain defendants.

[Endorsed] : Filed September 12, 1933. [375]

[Title of District Court and Cause.]

Plaintiff was represented by H. H. Atkinson,

United States Attorney, as successor to George

Springmeyer, former United States Attorney, and
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by Ethelbert Ward and Cole L. Harwood, special

assistants to the Attorney General.

William M. Kearney represented a large number

of the defendants, including Walker River Irriga-

tion District.

George L. Sanford represented a number of the

defendants originally represented by Piatt and

Sanford.

Green and Lunsford represented a number of the

defendants including Antelope Valley Mutual Water
Company, the successor to Antelope Valley Land
and Cattle Company, originally represented by

Thatcher and Woodbum, and Minnie M. Powell,

originally represented by Thomas F. Moran and

Sardis Summerfield. [376]

Thatcher and Woodbum, with William Forman
as counsel, represented Sierra Pacific Power Com-

pany and Bank of Nevada Savings and Trust Com-

pany, the latter being the successor of Joseph P.

Perazzo and Perazzo Brothers, originally repre-

sented by Arthur Lasher.

W. H. Metson, with E. B. Mering as counsel,

attorneys for certain defendants, were represented

at the taking of the testimony and arguments before

the Special Master by Green and Lunsford.

W. W. Watson, attorney for Bertrand Salles,

Was represented at the taking of the testimony and

argument before the Special Master by George L.

Sanford.
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OPINION

St. Sure, District Judge.

This is a suit in equity brought by the United

States as plaintiff, hereinafter referred to as the

government, against 253 defendants, all appropri-

ators and users of the waters of Walker River, East

Walker River, West Walker River and the tribu-

taries thereof, in the irrigation of lands in the

Walker River Basin owned or possessed by de-

fendants. The suit is brought on behalf of the

government by direction and authority of the At-

torney General, by request of the Secretary of the

Interior, imder the provisions of Chap. 345, 42 U. S.

Stat. 849. The government, in its ''sovereign and

proprietary" capacity, claiming to be ''the owner

of," "approriator of and entitled to the use and

benefit of a vested water right" in and to 150 cubic

[377] feet per second of time of the waters of said

rivers and their tributaries, seeks to quiet title

thereto, and asks that defendants be restrained from

in any manner interfering with the natural flow of

said quantity of w^ater to and upon the Walker In-

dian Reservation in the State of Nevada.

The Complaint was filed on July 3, 1924, and an

amended bill was filed on March 19, 1926. The

amended complaint alleges that the United States

on November 29, 1859, being the owner of the lands

now constituting Walker River Indian Reservation,

reserved and set aside said lands for the use of the

Pahute and other Indians for the purpose of af-

fording them the opportunity to acquire the arts
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of husbandry and civilization; that said lands are

arid and incapable of producing crops without arti-

ficial irrigation ; that approximately eleven thousand

acres of said lands are susceptible to irrigation from

Walker River and have no other source of water

supply; that the government began the irrigation

of said lands in the year 1859 and gradually in-

creased the irrigated area thereof until approxi-

mately two thousand acres are now being irrigated

and producing crops of hay, grain and vegetables;

that about five hundred twenty Indians live upon

said lands; that the President of the United States

by order on March 23, 1874, withdrew from sale the

lands of said reservation; that the government has

expended in constructing canals, ditches and im-

provements and in reclaiming said lands $175,000.00

and is maintaining upon said reservation an ex-

tensive Indian agency and school for said Indians;

that one himdred fifty cubic feet of water per second

of time from said river are necessary for the irri-

gation of the irrigable lands of said reservation and

without said water said lands will become of [378]

little or no value ; that the government by the reser-

vation of said lands reserved one hundred fifty cubic

feet of water per second for the irrigation thereof;

that the defendants are using the waters of said

river and its tributaries and preventing them from

flowing down to said reservation and threaten to use

all of said waters upon their lands and threaten

to prevent the government and said Indians from

using any of the water upon said reservation, and,
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unless enjoined, will cause the government irrepar-

able loss and damage; that the government recog-

nizes as binding the water rights on said river and

its tributaries in Nevada and California which were

adjudicated in that suit in said court entitled Pacific

Livestock Company, a corporation, against T. B.

Rickey, et al., in equity. No. 731, hereinafter re-

ferred to as Decree No. 731, but only to the extent

that in asserting its own claim, it will not disturb

the relative rights, as among themselves, of the

parties to that decree who are parties to this suit.

The prayer is for injunctive relief and that the

court adjudge the government to have a prior right

to one hundred fifty cubic feet of water per second

;

that its right thereto be quieted and that the relative

rights of the parties to this suit to the waters of

Walker River be adjudicated ; that a Water Master

be appointed for the carrying out of the decree.

The defendants filed their several answers and

counterclaims to said amended complaint denying

the rights of the government to said water, admit-

ting the order of the President withdrawing said

lands from sale, admitting that the lands are arid,

denying that they are wrongfully diverting said

water, but admitting that they are diverting and

using said water under said Decree No. 731, and

setting up [379] their respective lands, claiming the

water of Walker River for the irrigation thereof

with dates of priority and use. The defendants fur-

ther allege that their lands were acquired from the

United States under the homestead and desert land
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laws; that the water claimed by the defendants is

necessary for the irrigation of their lands ; that they

and their predecessors in interest have been using

the water of said river for more than fifty years;

that the government permitted them, without ob-

jection, to expend millions of dollars in the con-

struction of irrigation works for the irrigation of

their lands, in reclaiming their lands and in con-

structmg houses and other improvements, all with

the knowledge, assistance and acquiescence of the

government and they pray that the government take

nothing by its said suit against the defendants and

that their claimed rights be decreed to them. The

defendants admit the use by the government of

water from the Walker River stream system upon

some of the lands within the reservation, based

upon use as shown in Decree 731, as follows

:

Priority Cubic Feet Per Second Acres

1868 4.70 385.95

1872 3.55 295.80

1875 6.15 512.80

1883 7.50 625.20

1886 1.03 85.80

The defendant, Sierra Pacific Power Company,

claims for its lands situated in the State of Cali-

fornia, riparian rights, alleging that its rights were

not determined by decree No. 731.

Walker River is a non-navigable, interstate

stream. It consists of two main branches. Bast and

West Walker, which are fed by many small streams

rising high on the [380] eastern slopes of the Sierra

Nevada Mountains in Mono and Alpine counties.
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California. The West Walker in the course of its

descent flows through Leavitt and Pickle Meadows,

two high mountain valleys, thence through a canyon

with practically no cultivated area, thence north-

erly and northeasterly through Antelope Valley into

the State of Nevada, thence through Smith Valley

to the head of Mason Valley where it joins the East

Walker River. The principal streams forming the

East Walker River combine in Bridgeport Meadows,

which is a large area devoted to the raising of wild

grasses and pasturage at an elevation of seven

thousand feet above sea level. The East Walker

River flows thence northerly and northeasterly

through canyons and sparsely populated valleys to

Mason Valley where it unites with the West Walker

River and forms the main Walker River. This river

flows northerly and northeasterly, descends through

the latter valley to near the town of Wabuska where

it turns abruptly to the southeast and flows through

the Walker River Indian Reservation and thence

into Walker Lake. The mountains at the source of

these streams are sparsely forested and afford little

protection for the snows, resulting in a rapid runoff

of the water upon the advent of warm spring days.

The distance from the source of the two main

branches of Walker River to the reservation are

gTeat, resulting in large losses of the water through

evaporation and seepage. From the source of the

East Walker to its junction with the West Walker,

the distance is approximately seventy miles. From
the source of the West Walker to the junction is
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approximately sixty-seven miles and from the junc-

tion through Mason Valley and to the point of

diversion on the reservation the distance is ap-

proximately thirty-five miles, and from the latter

point [381] to Walker Lake approximately twelve

miles. The peak of the flow usually occurs in May
or June and thereafter the water subsides rapidly

so that in most recent years the flow by the middle

of July is insufficient, without storage facilities, to

meet the requirements of the lands along the river

which have been brought under cultivation. Even

under natural conditions, that is, in the absence of

upstream diversions, the water would not in some

years reach the lands of the Walker River Indian

Reservation by the end of July by reason of seepage

and high evaporation loss occurring with the

streams in a depleted condition at their source.

Estimates show that the loss in transit between

the lower end of Mason Valley to the diversion

point in the reservation, when the flow had dimin-

ished to ten or twelve second feet, would be 100%,

that is, that the entire flow when reduced to that

volimie would be lost b}^ evaporation and seepage

before reaching the diversion point on the reserva-

tion. There is a considerable return flow into the

river from the water diverted for the irrigation of

Bridgeport, Antelope, Smith and Mason valleys,

which in a measure augments the flow to the Indian

reservation.

Bridgeport, the county seat of Mono county, Cali-

fornia, is situated on the East Walker in Bridge-
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port Meadows. It has a population of about six

hundred. The principal town in the water shed of

the main Walker River is Yerington., the county

seat of Lyon county, Nevada, having a population

of approximately eight hundred. On the tributaries

and on the main river the aggregate population of

the district which embraces the lands claiming

rights to the use of the waters of Walker River;

exclusive of Indians, is approximately three thou-

sand. The region of the Walker River and its tribu-

taries is arid and incapable of producing crops

without [382] artificial irrigation and that river and

its tributaries are the only source of water supply

for the irrigation of the lands of the parties to this

suit. By reason of the low precipitation, averaging

annually less than ten inches of water, the lands

would be dry and arid and of little value without

irrigation. The estimated annual value of the crops

of hay, grain and vegetables produced upon the

lands of the defendants in this suit, together with

the value of the stock and fowl raised thereon

amoiuits to approximately $1,750,000.00 and the

assessed valuation of the lands in the district, ex-

clusive of the lands of the government, is approxi-

mately $4,000,000.00.

The irrigated areas, exclusive of the reservation

lands, are approximately as follows: Bridgeport

Meadows, 20,000 acres; Narrow Valleys on East

Walker, 16,000 acres ; Antelope Valley, 12,000 acres

;

Smith Valley, 15,000 acres; Mason Valley, 48,000

acres.
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There are two reservoirs constructed by the de-

fendant Walker River Irrigation District, for the

purpose of conserving the surplus water of Walker

River, namely, the Bridgeport Reservoir situated

on the East Walker River just below^ the Town o:^

Bridgeport, having a present capacity of forty-two

thousand acre feet, and Topaz Reservoir situated

near the West Walker River just below Antelope

Valley, having a present capacity of fifty thousand

acre feet. There are also some small reservoirs situ-

ated on the East and West forks of said river.

Most of the defendants in this action have certain

rights in one or both of said reservoirs.

On November 29, 1859, the Commissioner of In-

dian Affairs wrote to the Commissioner of the

General Land Office, requesting him to direct the

Surveyor General of [383] Utah Territory, which

then embraced the present State of Nevada, to

respect the reservation of a tract of land in the

northwestern portion of the valley of the Truckee

River including Pyramid Lake and a tract in the

northeastern portion of the valley of the Walker

River including Walker Lake as indicated by the

red coloring upon the map accompanying the letter,

when the public surveys should be extended over

that portion of the territory ; and requested that in

the meantime the proper local land offices be in-

structed to respect these reservations upon the

books of their offices when such offices shall have

been established. The Commissioner of the General

Land Office, under date of December 9, 1859, in-
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structed the Surveyor General at Salt Lake City

to reserve for Indian purposes the territory em-

braced within the reservations delineated upon the

map referred to in the said letter of the Commis-

sioner of Indian Affairs to the Commissioner of

the General Land Office. The correspondence shows

that it was the intention to provide homes on the

Walker River Indian Reservation for the Pahute

tribe of Indians in order that they might be pro-

tected and enabled to support themselves. The

United States in 1859 took steps to prevent tres-

passing upon said reservation. Subsequently a sur-

vey of said reservation was made and on March 23,

1874, the President issued the following executive

order

:

"The President.

''Executive Mansion, March 23, 1874.

'*It is hereby ordered that the tract of coun-

try known and occupied as the Walker Lake

Indian Reservation in Nevada, as surveyed by

Eugene Monroe, in January, 1865, and indi-

cated by red lines, according to the courses and

distances given in tabular form on accompany-

ing diagrams, be withdrawn from sale or other

disposition, and set apart for the Pah-Ute and

other Indians residing thereon.

"U. S. GRANT."
[384]

The executive order of the President became ef-

fective as of the date the lands were withdra\\Ti by

the Commissioner of Indian Affairs in his letter to
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the Commissioner of the General Land Office, No-

vember 29, 1859.

The issues raised by the pleadings were referred

to a Special Master in Chancery ''to take evidence

and testimony herein and to report the same to the

court with his recommendations for the advice of

the court as to conclusions of fact and of law^ and

as to the form and substance of the decree to be en-

tered." Hearings were had and testimony taken,

commencing on March 22, 1928, and continuing

thereafter from time to tune until December 30,

1932. During the hearing the government, in order

to shorten the time of the trial of this suit, conceded

to the defendants, and the government and the de-

fendants, except the defendant Sierra Pacific Power

Company stipulated, through their respective at-

torneys, that all defendants' rights should be meas-

ured and determined under the doctrine of appro-

priation and beneficial use and that the rights of all

defendants who were parties to Decree 731 should

stand as fixed by said decree. The Master rendered

his report with proposed findings of fact and de-

cree. Arguments of respective counsel on exceptions

to the report and findings were heard by this Court

commencing May 22, 1933, and continuing five days.

Certain matters were re-referred to the Master for

further hearing and report and he has since filed

herein a supplemental report. At the close of the

argument the Court, accompanied by counsel in the

case, made a tour of the Walker River Basin view-

ing the valleys, meadows, the Walker River Indian
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Reservation, the storage reservoirs, a site [385] of

a proposed reservoir, and points of diversion of

waters for irrigation. The transcript of the argu-

ment and final hearing was received by this Court

on November 21, 1934.

The Master found that there was no necessity for

the cultivation of a larger area of land than two

thousand one hundred acres on the reservation, and

that a "flow of water from said river of 26.25 sec-

ond feet at the point or points of diversion during

the irrigating season of one hundred eighty days

is necessary for the proper irrigation of said two

thousand one hundred acres."

As a conclusion of law the Master recommended

the following:

"The plaintiff, United States of America, is

entitled to the continuous flow of 26.25 cubic

feet of water per second to be diverted from

Walker River upon or above Walker River In-

dian Reservation during the irrigation season

of one hundred eighty days for the irrigation

of two thousand one hundred acres of land of

said Reservation and the flow of water reason-

ably necessary for domestic and stock water-

ing purposes and for power purposes to the

extent now used by it, during the non-irrigat-

ing season, with a priority of November 29,

1859, and the plaintiff is entitled to an injunc-

tion against the defendants enjoining them

from preventing or interfering with the natural

flow of the above described quantities of water
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in the natural channels of Walker River and

its tributaries to and upon Walker River In-

dian Reservation."

The government excepts to said finding and pro-

posed conclusion of the Master, in that he "recom-

mends the granting of a water right for only 2100

acres of land, with a flow of 26.25 cubic feet per

second, whereas," * * * he "should have recom-

mended the granting of a water right to the gov-

ernment for 10,000 acres of land, and the corre-

sponding amount of water, to-w^it, 150 cubic feet per

second of the flow" of the Walker River during the

irrigation season from March 15th to September

15th in each year."

"The case," say counsel for the government,
'

' comes [386] down to the consideration of the prop-

osition that may be put something like this : Shall

the United States in the performance of one of the

highest and most solemn obligations it has assumed

in its governmental and sovereign capacity, namely,

the care, education and protection of the Indians,

be deprived of the means to carry out this policy;

be deprived of the property it reserved and set

aside for those specific purposes, aiid shall these

helpless wards of the government be deprived of

their homes allotted and set apart to them, because

of the neglect of the government officials, or because

Congress itself neglected to act?"

It is the contention of the government that the

action of the Commissioner of Indian Al^airs, in
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1859, calling attention to the ''propriety and neces-

sity of reserving" from sale and settlement, for the

use of the tribe of Pahute Indians, a tract of land

"in the northeastern part of the valley of Walk-

er's River, including Walker's Lake," followed by

the President's executive order, in 1874, setting

apart the Walker Lake Indian Reservation, re-

served not only the land therein but also reserved

and appropriated from the waters of the Walker

River 150 cubic feet of water per second of time.

Main reliance is placed by the government upon

the ruling in the case of Winters v. United States,

207 U. S., 564, but the facts in that case are readily

distinguishable from those in the case at bar.

There the decision was based solely upon an agree-

ment or treaty with the Indians, whereas here there

was neither agreement or treaty. Indeed, history

shows that neither was possible at the time, as the

Pahutes were at war with the whites for some time

subsequent to 1859. It is necessary to mention only

a few instances with dates. In Thompson & [387]

West's History of Nevada, page 149, is to be found

a letter of Isaac Roop, Governor of Nevada Terri-

tory, to General Clarke, Department of Pacific, pre-

dicting war with the Pahutes because of the mur-

der of eight men by the Indians; at page 149 men-

tion is made of the Ormsby massacre of May 12,

1860 ; at page 152, an account of the burning of Wil-

liams Station where five men were murdered; at

page 165, during April and May, 1861, over 1500

Indians assembled at the fisheries near the mouth
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of the Walker River, headed by Wa-he and ph^tted

against the agent and against Ft. Churchill, Wa-he

fled to Oregon, returned in 1862 and was killed

by two Pahute chiefs. The legislature adopted a

memorial to Congress relative to the depredations

committed by Indians in the Territory of Nevada,

asking the appointment of a commission to consider

reimbursement of the settlers of Nevada and Cal-

ifornia for their expenses in protecting the settle-

ments. (Laws of Nevada Territory, 1862, page

196.) The legislature passed a joint resolution

asking for a federal military force to protect the

Overland Trail and mail route from Nevada to the

Missouri River against hostile Indians; "the In-

dian massacres which occurred in the summer and

fall of 1864 are now being reinacted." (Statutes

of Nevada 1864-5, page 462.) The legislature passed

a senate memorial and joint resolution addressed

to Major General Halleck, Commanding Depart-

ment of the Pacific, asking a suitable force of cav-

alry, etc., to repress the depredations of hostile In-

dians in Nevada, declaring there had been depre-

dations ''every year since the settlment of the Ter-

ritory." (Laws of 1866, page 267.) "That in May
and June, 1861, the Overland Mail and immigrant

routes were attacked by Indians and communica-

tions closed [388] between the Atlantic states and

Pacific Coast." (Rej)ort to U. S. Senate on Rebel-

lion War Claims of Nevada.) "That on account

of a general uprising among the Indians along the

entire Overland routes and branch lines and espe-
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cially that portion between Salt Lake City in the

Territory of Utah and the Sierra Nevada moun-

tains * * * the maintenance and protection of the

Overland mail and emigrant route through those

sections, was regarded by the government as a mil-

itary necessity." (Statement by Hon. W. M. Stew-

art, U. S. Senator, Aug. 10, 1888. 50th Cong. 1st

sess., page 2.)

The evidence shows that within a few years after

the creation of the reservation, the lands along

Walker River were taken up by white settlers un-

der the homestead and preemption laws and the

Desert Land Act, and the water of the river was

gradually applied by them to a beneficial use until

all of the water of the river had been fully appro-

priated; that the white settlers were more diligent

in applying the water to their lands than was the

government in applying the water to the lands in

the reservation; that the United States has for the

past sixty years, or more, encouraged the settlers

above the reservation to take up the public lands

along Walker River and has sold and patented

those lands to them; that the officials of the gov-

ernment in charge of the disposal of those lands

knew that the lands were arid and incapable of eco-

nomic use by the purchasers and without value ex-

cept by means of irrigation and that the Walker

River was the only source of water for their irri-

gation; that no protest was ever made or objec-

tion raised by the government to the growing use

of the waters of the river upon the lands of the
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upstream appropriators until the [389] entire flow

of the river had been applied to a beneficial use.

The records of the government show that since

the creation of the reservation there never have

been as many as a thousand Indians living on the

reservation; there was a population of about 600

in 1866, about 800 in 1875, and the findings of the

Master, sustained by the evidence, show that there

are now '^upon said reservation approximately five

hundred Indians. Ninety-six individual Indians are

farming parts of one hundred forty allotments of

twenty acres each and ninety-six allotments have

homes on them. The Indians generally refuse to

irrigate at night and there results a considerable

loss of w^ater by reason thereof. The number of

Indians upon said reservation is not increasing

and it has not been shown that there is the neces-

sity or demand by the Indians for the cultivation

of a larger area of land than two thousand one hun-

dred acres."

The Sixty-ninth Congress, first session, passed

an act (Chapter 714, 44 U. S. Statutes at Large,

part 2, page 779) ''For reconnaissance work in

Schurz Canyon, on the Walker River, state of Ne-

vada, to determine to what extent the water supply

of the river can be augmented and conserved by the

impounding of its said waters, and to determine

if there is a feasible reservoir site, or sites, avail-

able for the storage of such waters and for secur-

ing information concerning the feasibility of the

construction of the necessary dam, or dams, and
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appurtenant structures, and for the purpose of de-

termining the amount necessary for the purchase

and acquisition of necessary lands and rights of

way in connection with the construction of said

dam or dams and appurtenant structures, which

are proposed [390] in order to provide water for

irrigation purposes, * * *."

Following such authorization, an investigation

was had and report w^as made to the Department of

the Interior. The report is a very comprehensive

one, containing 121 closely printed i)ages, know^n as

the Blomgren "report on water supply and stor-

age investigations of Walker River Indian Reser-

vation, Nevada," December 26, 1926; House docu-

ment 767. On page 23, imder the caption, ''Neces-

sity for Storage," appears the following:

"The subject of storage or a more depend-

able irrigation water supply for the Walker

River Reservation has been a serious considera-

tion since the inception of the irrigation sys-

tem, and every superintendent in charge of the

reservation has strongly recommended the con-

struction of a storage reservoir.

"The office is no doubt familiar with the past

water supply difficulties, as correspondence on

the su])ject in the local files is very voluminous

and the inclusion of all this in the report would

require considerable space."

Then follows brief extracts and excerpts copied

from letters and reports summarizing early opin-

ion upon the subject, supporting above statement.
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Upon page 92 of the report is found the follow-

ing illuminating statement of the supervising engi-

neer relative to the water supply of the rivers

:

"Taking the records available and interpret-

ing them in the light of experience, it is my
judgment that even though it were possible to

restore natural conditions—that is, blot out all

development on the river above the reservation

—the uncontrolled stream flow would be ade-

quate for the full-season irrigation of the total

irrigable area (10,000 acres) of the reservation

only one season of every two." (Italics sup-

plied.)

And the recommendations of the supervising en-

gineer (page 96) are as follows:

"(1) That water rights be adjudicated at

the earliest possible date.

''(2) That the entire river system be placed

in charge of a water commissioner appointed

by the Federal court, with instructions to re-

quire the installation of suitable weirs, head

gates, and measuring devices by all diverters.

[391]

''(3) That a storage reservoir be created for

the Indian land of Walker River Indian Res-

ervation by the construction of a dam at the

Rio Yista site, and that the irrigation system

be extended to cover the entire irrigable area

of the reservation."
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The litigation begim in 1924 has continued, but

the dam and storage reservoir at Rio Vista have

not been constructed. The government's water

problem at the reservation might be solved by ac-

cepting and acting upon the recommendations of its

engineers. The construction of the proposed dam
and reservoir would undoubtedly greatly increase

the present supply and probably insure water suffi-

cient for all needs of the reservation throughout the

year.

In 1859 Nevada was a part of Utah Territory,

became the Territory of Nevada in 1861, and was

admitted to statehood in 1864. The common law of

riparian rights was recognized as the law at that

time. Van Sickle v. Haines, 7 Nev. 249. Later the

Supreme Court of Nevada adopted the rule of ap-

propriation as applicable to the arid lands of the

state. Jones v. Adams, 19 Nev. 78; Reno Smelting

Works V. Stevenson, 20 Nev. 269.

In the "stipulation as to the trial of the case"

of Pacific Livestock Company v. Rickey et al, which

resulted in Decree 731, the government was given

an "option" to become a party to the suit. The

government was invited to "file' * its pleading in

this suit, which pleading need not be in any par-

ticular form, but which shall set forth, specially and

particularly, what rights the government claims

in or to the waters of said Walker River, and the

basis and origin of the rights so claimed, and the

times at which they respectively accrued; and such

pleading shall be deemed sufficient to entitle said

!
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government, in the most liberal manner possible,

to the full and complete presentation of its cause of

action or defense or equitable rights concerning

the matters in controversy in this suit, or in any-

wise appertaining thereto, [392] and to have the

same adjudicated in and by the decree of the court

in this suit." By this suit, the owners of lands in

the Walker River Basin and the appropriators of

water from the Walker River and its tributaries

for beneficial use upon said lands, were desirous of

settling for all time the respective rights of all

parties concerned, and though requested to become

a party, the government did not choose to do so.

The exhibits in the instant case, and the official

letters and reports of the Indian Bureau show that

the government relied upon the doctrine of appro-

priation as late as 1910, and when the superinten-

dent of the reservation, in behalf of the Indians,

made application to appropriate public waters of

the state of Nevada.

All of such actions and circumstances above re-

lated, when considered with the ''silent acquies-

cence" of the government to the diversion of water

by the white settlers, amount to an administrative

construction of the local laws then in force and

"should be respected and not overruled except for

cogent reasons." United States v. Finnell, 185 U.

S. 236, 244; United States v. Johnson, 124 U. S.

236, 253.

The decision of the United States Supreme Court

in the case of The California Oregon Power Com-
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pany v. Beaver Portland Cement Company, et al,

No. 612, decided April 29, 1935, is applicable to the

facts in this case. The decision is most important

as directly affecting owners of lands in the desert-

land states, acquired mider the homestead and pre-

emption laws, the Desert Land act and other acts

passed by the Congress, and the appropriators [393]

of waters for beneficial use upon said lands. Suit

was brought by the owner of lands in Oregon whose

predecessor in interest acquired them by patent

from the United States under the Homestead Act

of May 20, 1862. The prunary question presented

to the Supreme Court foi* decision was whether

the homestead patent carried with it as part of the

granted estate the common-law rights which attach

to riparian ownership. Justice Sutherland deliv-

ered the opinion of the court, which says, in part:

"For many years prior to the passage of the

Act of July 26, 1866, C. 262, Sec. 9, 14 Stat.

251, 253, the right to the use of waters for min-

ing and other beneficial purposes in California

and the arid region generally Avas fixed and

regulated by local rules and customs. The first

appropriator of water for a beneficial use was

uniformly recognized as having the better right

to the extent of his actual use. The common

law with respect to riparian rights was not

considered applicable, or, if so, only to a lim-

ited degree. Water was carried by means of

ditches and flumes great distances for consump-

tion by those engaged in mining and agricul-
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tiire. Jemiison v. Kirk, 98 U. S. 453, 457-458.

The nile generally recognized throughout the

states and territories of the arid region was

that the acquisition of water by prior appro-

priation for a beneficial use was entitled to

protection; and the rule applied whether the

water was diverted for manufacturing, irriga-

tion, or mining purposes. The rule was evi-

denced not alone by legislation and judicial de-

cision, but by local and customary law and

usage as well. Basey v. Gallagher, 20 Wall.

670, 683-684; Atchison v. Peterson, 20 Wall.

507, 512-513.

''This general policy was approved by the si-

lent acquiescence of the federal government,

until it received formal confirmation at the

hands of Congress by the Act of 1866, supra.

Atchison v. Peterson, supra. Section 9 of that

act provides:

" 'That whenever, by priority of possession,

rights to the use of water for mining, agricul-

tural, manufacturing, or other purposes, have

vested and accrued, and the same are recog-

nized and acknowledged by the local customs

laws, and the decisions of courts, the possessors

and owners of such vested rights shall be main-

tained and protected in the same ; and the right

of way for the construction of ditches and

canals for the purposes aforesaid is hereby

acknowledged and confirmed: * * *'
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''This provision was 'rather a voluntary rec-

ognition of a pre-existing right of possession,

constituting a valid claim to its continued use,

than the establishment of a new one'. Broder

V. Water Co., 101 U. S. 274, 276; United States

V. Rio Grande Irrig. Co., 174 U. S. 690, 704-

705. And in order to make it clear that the

grantees [394] of the United States would take

their lands charged with the existing servitude,

the Act of July 9, 1870, c. 235, Sec. 17, 16 Stat.

217, 218, amending the Act of 1866, provided

that—
" '* * * all patents granted, or preemption

or homesteads allowed, shall be subject to any

vested and accrued water rights, or rights to

ditches and reservoirs used in connection with

such water rights, as may have been acquired

imder or recognized by the ninth section of the

act of which this act is amendatory.'******
"The effect of these acts is not limited to

rights acquired before 1866. They reach into

the future as well, and approve and confirm

the policy of appropriation for a beneficial use,

as recognized by local rules and customs, and

the legislation and judicial decisions of the

arid-land states, as the test and measure of

private rights in and to the non-navigable

waters on the public domain. Jones v. Adams,

19 Nev. 78, 86; Jacob v. Lorenz, 98 Cal. 332,

335-336.
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''If the acts of 1866 and 1870 did not consti-

tnte an entire abandonment of the coinmon-law

rule of running waters in so far as the public

lands and subsequent grantees thereof were

concerned, they foreshadowed the more positive

declarations of the Desert Land Act of 1877,

which it is contended did bring about that re-

sult. That act allows the entry and reclamation

of desert lands within the states of California,

Oregon, and Nevada (to which Colorado was

later added), and the then territories of Wash-

ington, Idaho, Montana, Utah, Wyoming, Ari-

zona, New Mexico, and Dakota, with a pro-

viso to the eifect that the right to the use of

waters by the claimant shall depend upon bona

fide prior appropriation, not to exceed the

amount of waters actually appropriated and

necessarily used for the purpose of irrigation

and reclamation. Then follows the clause of

the proviso with which we are here concerned:

" '* * * all surplus water over and above

such actual appropriation and use, together

with the water of all lakes, rivers and other

sources of water supply upon the public lands

and not navigable, shall remain and be held

free for the appropriation and use of the pub-

lic for irrigation, mining and manufacturing

purposes subject to existing rights.' " Ch. 107,

19 Stat. 377.
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"The fair construction of the provision now
under review is that Congress intended to es-

tablish the rule that for the future the land

should be patented separately ; and that all non-

navigable waters thereon should be reserved for

the use of the public under the laws of the

states and territories named. The words that

the water of all sources of water supply upon

the public lands and not navigable 'shall re-

main and be held free for the appropriatio]i

and use of the public' are not susceptible of

any other construction. The only exception

made is that in favor of existing rights; and

the only rule spoken of is that of appropria-

tion. It is hard to see how a more definite in-

tention to sever the land and w^ater could be

evinced. The terms of the statute, thus con-

strued, must be read into every patent there-

after issued, with the same [395] force as

though expressly incorporated therein, with

the result that the grantee will take the legal

title to the land conveyed, and such title, and

only such title, to the flowing waters thereon as

shall be fixed or acknowledged by the customs,

laws, and judicial decisions of the state of their

location.

* * * * se- *

"Nothing we have said is meant to suggest

that the act, as w^e construe it, has the effect

of curtailing the power of the states affected

to legislate in respect of waters and w^ater
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rights as they deem wise in the public interest.

What we hold is that following the act of 1877

if not before, all non-navigable waters then

a part of the public domain became publici

juris, subject to the plenary control of the des-

ignated states, including those since created

out of the territories named, with the right in

each to determine for itself to what extent the

rule of appropriation or the common-law rule

in respect to riparian rights should obtain. For

since 'Congress cannot enforce either rule upon

any state' Kansas v. Colorado, 206 U. S. 46, 94,

the full power' of choice must remain with the

state. The Desert Land Act does not bind or

purport to bind the states to any policy. It sim-

ply recognizes and gives sanction, in so far

as the United States and it future grantees are

concerned, to the state and local doctrine of

appropriation, and seeks to remove what other-

wise might be an impediment to its full and

successful operation. See Wyoming v. Colo-

rado, 259 U. S. 419, 465."

See also United States v. Central Stockhold-

er's Corp. of Vallejo, et al, 52 Fed. (2) 322.

Under the facts before this court and the rule

announced by the United States Supreme Court

in above-quoted case, neither the contentions of

the government for a water right of 150 cubic feet

per second, nor the proposed finding and conclu-

sion of the Master, awarding the government 26.25
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cubic feet per second with a priority of 1859, can

be sustained. The government owns the lands in

the reservation with the usual Indian right of

occupancy in the Pahutes. "As the owner of the

public domain, the government possessed the power

to dispose of land and water thereon together, or to

disi^ose of them separately. Howell v. Johnson, 89

Fed. 556, 558." (Cited with approval in The Cal-

ifornia Oregon Power Co. v. Beaver Portland Ce-

ment Co., supra.) In the present instance the gov-

ernment has disposed of both land and water to

white settlers on the upper reaches of the Walker

River and its tributaries, above the reservation.

[396] Those who have acquired water by prior ap-

propriation for beneficial use are entitled to pro-

tection. The government reserved no rights to water

for use on the reservation and there are therefore

no existing rights in its favor, under the exception

in the Desert Land Act. The rights of the govern-

ment, in its use of the waters of the Walker River

and its tributaries for purposes of irrigation, like

the rights of all other diverters in the Walker

River Basin, are to be adjudged, measured, and ad-

ministered in accordance with the laws of appro-

priation as established by the state of Nevada.

The Sierra Pacific Power Company, hereinafter

called the Sierra Company, claims ownership to

2482 acres of land situate in Mono County, Cali-

fornia, riparian to the West Walker River. In

its answer and counterclaim the Sierra Company

alleges that by virtue of its riparian rights it "is
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entitled to have all the waters of said river flowing

by, over, through and upon its said lands, and is

entitled to take, divert and use said water for the

irrigation of its arid lands for the watering of live-

stock thereon, for domestic purposes, and for all

such purposes and uses as a riparian owner is en-

titled to the use of said waters." And this Court

is asked to confirm such riparian right. In his re-

port the Master says:

''The testimony shows that Sierra Pacific

Power Company has title to 994.74 acres of

riparian lands acquired by the State of Cal-

ifornia under the Act of Congress of Septem-

ber 28, 1850, known as the Swamp Land Act

and has title to 1631.21 acres of riparian lands

acquired by the State of California under the

Act of Congress of March 3, 1853, known as

the School Land Act, four hundred acres being

school lands and 1231.21 acres being school

lieu lands. The testimony further shows that

approximately four hundred acres of these

swamp lands and school and school lieu lands

have been irrigated since sometime prior to

1901 from the waters of West Walker Eiver

and its tributaries, by the annual overflow of

the streams flowing through said lands and by

means of some nine or more [397] diversion

ditches and that wild grass and pasturage have

been raised on said lands. It does not appear

that any substantial improvements have been

made upon said lands or any large sums of
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money expended in the construction of ditches

or in the dams for diverting the water upon

the lands."

From statements made at the oral argument by

counsel for the Sierra Company it appears that the

company claims a right by appropriation to irri-

gate 350 acres of land. It is an alleged precriptive

right, which has not been determined as to priority

or quantity, and mentioned above by the Master

as approximately 400 acres irrigated annually by

the stream overflow.

What the Sierra Company particularly stresses

is its claim to a right to impound water for power

purposes in a reservoir to be constructed upon land

in Pickle Meadows on the West Walker, asserting

such right by virtue of riparian ownership under

the laws of California. It is admitted that neither

said company nor its predecessors have ever made

any use, beneficial or otherwise, of said alleged ri-

parian right.

With the exception of the defendant Sierra Com-

pany, all defendants, both in Nevada and in Cal-

ifornia, have stipulated that the law of appropria-

tion shall govern in the determination of their

claims to the waters of the Walker River and its

tributaries. The predecessors of Sierra Company

were parties in the case entitled "Pacific Livestock

Company v. T. B. Rickey, et al, referred to herein

as having been decided in Decree 731. A large part

of the lands of the Sierra Company were purchased
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from the successor of the defendant Rickey dur-

ing the pendency of the present suit. Practically

all of the remaining lands now owned by the Sierra

Company and for which it claims a riparian right

to store water for power purposes were acquired

subsequent to the filing of the Pacific Livestock

Company suit. [398] In Decree 731 all of the rights

of the predecessors of Sierra Company were fixed

by the law of appropriation. The other defendants

who were parties to Decree 731 and w^ho are also

parties in the instant suit object to the granting

of a riparian right to Sierra Pacific Power Com-

pany.

Walker River and its tributaries, known as

^' flash" or seasonal streams, comprise a single sys-

tem. The evidence shows that during the irrigation

season of six month all of the w^ater of the rivers,

except flood water, has been fully appropriated,

and is necessary for the irrigation of lands which

have been brought imder cultivation. It is to the

interest of all concerned that the rights of all claim-

ants to the beneficial use of water on the stream

system be adjudicated. The rights to be adjusted

are in California and Nevada, subject to different

laws. California recognizes both appropriation and

riparian rights. Its riparian doctrine, invoked by

the Sierra Company, has been recently modified by

a constitutional amendment, hereinafter quoted and

discussed. The amendment having been passed un-

der and by virtue of a reasonable exercise of the

police power, constitutes a lawful abridgment of
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the riparian right. Tulare Irrigation District, et al,

V. Lindsay-Strathmore District, Sac. No. 4041, de-

cided by the California Supreme Court May 3,

1935. Nevada, a desert-land state, necessarily

clings to the arid region doctrine of appropria-

tion. The defendants having appeared in this suit

and submitted themselves to the jurisdiction, all of

the rights of the parties are before the Court.

An interesting question of law arises under the

circumstances here disclosed. It has been suggested

that this Court has not jurisdiction to make a decree

in rem [399] affecting the land and water rights

outside of the state of Nevada, citing Miller & Lux

v. Rickey (which is case No. 731, referred to above)

127 F. 573, 575, 580. The point is discussed in Vine-

yard L. & Stock Co. V. Twin Falls S. R. L. & W.
Co., 245 F. 9, 26, w^here the court says:

"As to the main question, this court has de-

termined, by the case of Rickey Land & Cattle

Co. V. Miller & Lux, 152 Fed. 11, 81 C. C. A.

207, that a suit of the nature here maintained

is essentially one to quiet title to real property,

and that it is local and not transitory. The

Rickey Land & Cattle Company, in that case,

set up certain rights in California that it

claimed to the waters of the stream, and we

held that its cross-complaint setting up such

rights could not operate to defeat complain-

ant's cause, but only defensively, 'and not to

give the defendant a right to have its title also

quieted in the stat^ of California.' Hawley,
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District Judge, in the same case, on the trial

in the District Court, had this to say:

" 'It (the court) cannot, by any decree which

it may make in this suit, directly reach the

dams, reservoirs, or ditches belonging to the

defendant located entirely within the State of

California.' Miller & Lux v. Rickey (C.C.) 127

Fed. 573, 575.

''In this expression of the law we concur.

But has the plaintiff no remedy where a de-

fendant has been personally served and ap-

pears in the court, and is enjoined forever from

doing certain things in another state to the det-

riment of plaintiff's rights? The authorities

are clear that he has. Such a remedy was sus-

tained in the Rickey Land & Cattle Co. case,

supra."

In Miller & Lux v. Rickey, supra, and in Rickey

L. & Cattle Co. v. Miller & Lux, supra, the iden-

tical land and waters of the Walker River Basin

here invovled were there in controversy. The lan-

guage used and the holding of the last mentioned

case are peculiarly opposite to the case at bar. The

Court, at pages 17-18, says:

"The appellant's counsel maintain that, be-

cause the appellant has set up in its answer

and cross-bill to the original suit that it has an

appropriation in California for the purpose of

irrigating lands in that state, therefore the

court in Nevada has no jurisdiction to deter-
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mine its rights in the state of California. The

contention seems to iis to be beside the question.

The defendant will not be permitted, by thus

setting up a [400] cause of suit in the state

of California, to defeat the jurisdiction of the

court in the state of Nevada. The complainant

must be permitted to proceed upon the case

made by its pleadings, and the defendant can-

not defeat the jurisdiction by alleging that it

has rights elsewhere which may conflict with

the rights of the complainant. It may be said

that the Court in Nevada has not the power to

quiet the title of the defendant in the State of

California. But the defendant has the right to

set up its conflicting interests, w^hich arose in

California, as a defense against the attempt

of the complainant to have its title in Nevada

quieted, because the complainant's title must

depend upon whether it has the better right as

against the defendant^—the rights of the parties

arising in the states in which their respective

interests are found. So that the answer and

cross-complaint of the defendant can only op-

erate defensively in the original suit, and not

to give the defendant a right to have its title

also quieted in the state of California. Though

the Nevada court is not authorized or empow-

ered to settle the rights of the parties in the

state of California, it may look, nevertheless,

under the defensive answer to the appropria-

tion in the state of California, to ascertain
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and determine whether such appropriation is

prior and paramount to the complainant's ap-

propriation, and, if not, then to settle and quiet

complainant's title and rights thereto.

''That our position may be fully understood,

we will extend the discussion a little. The water

in the stream, which has a propensity to seek

its level, and will continue in its current to

the sea, is in strict reality the veritable thing

in controversy. It knows not imaginary state

or county lines, and is a thing in which no man
has a property until captured to be applied

to a beneficial use. The right of appropriation

is recognized in law, which means the right

of diversion and use. It is the right, not to

any specific water, but to some definite quan-

tity of that which may at the time be running

in the stream. So the right acquired by an ap-

propriation includes the right to have the water

flow in the stream to the point of diversion.

The fact of a state line intersecting the stream

does not, within itself, impinge upon the right.

In other words, the appropriation may still be

acquired although the stream is interstate and

not local to one state; nor will the mere fact

that the stream has its source in one state au-

thorize a diversion of all the water thereof as

against an earlier and prior appropriator

across the line in another state. On the con-

trary, one who has acquired a right to the

water of a stream by prior appropriation, in
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accordance with the laws of the state where

made, is protected in such right as against sub-

sequent appropriators, though the latter with-

draw the water within the limits of a different

state. Howell v. Johnson (C.C.) 89 Fed. 556;

Hoge V. Eaton (C.C.) 135 Fed. 411; Anderson

V. Bassman (C.C.) 140 Fed. 14. So that, in

determining the right of appropriation in one

state, it may become necessary to ascertain

w^hat are the rights in another, and a mere

[401] assertion of rights in the courts of the

latter state cannot operate to preclude the

courts of the former from exercising cogniz-

ance over the entire subject-matter before them.

The very question that appellant makes was

determined in the case of Anderson v. Bass-

man, supra:

" 'It is objected by the defendants,' says

Morrow, Circuit Judge, 'that the relief sought

by the bill, in determining the rights of the

complainants to a specific quantity of the

waters of the West Fork of the Carson River,

is beyond the jurisdiction of this court, in that

it is asking the court to pass upon titles to real

property in another state.'

"And the decision was against the conten-

tion. So the decision here must be against ap-

pellant's contention upon the point urged."

The above case went to the United States Su-

preme Court on certiorari (Rickey Land and Cat-
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tie Co. V. Miller & Lux, 218 U. S., 258) and was

affirmed. Suits had been brought by respective

parties in California and Nevada. Before the Su-

preme Court the petitioner contended that there

was no conflict of jurisdiction, and that the pro-

ceedings in the California court should go on. Jus-

tice Holmes, who delivered the opinion for the

Court, said in part:

"We are of the opinion that the petitioner

fails to establish the conclusion for which he

contends. The alleged rights of Miller & Lux

involve a relation between the parcels of land

that cannot be brought within the same juris-

diction. This relation depends as well upon

the permission of the laws of Nevada as upon

the compulsion of the laws of California. It is

true that the acts necessary to enforce it must

be done in California and require the assent

of that state so far as this court does not de-

cide that they may be demanded as a conse-

quence of whatever right, if any, it may attrib-

ute to Nevada. But, leaving the latter possibil-

ity on one side, if California recognizes private

rights that cross the border line, the analogies

are in favor of allowing them to be enforced

within the jurisdiction of either party to the

joint arrangement. Great Falls Mfg. Co. v.

Worster, 23 N. H., 462. Full justice cannot be

done and anomalous results avoided unless all

the rights of the parties before the court in

virtue of the jurisdiction previously acquired
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are taken in hand. To adjust the rights of the

parties within the state requires the adjustment

of the rights of the others outside of it. Of

course, the court sitting in Nevada would not

attempt to apply the law of Nevada, so far as

that may be different from the law of Califor-

nia, to burden land or water beyond the state

line, but the necessity of considering the law

of California is no insuperable difficulty in

dealing with the case. Foreign law often has

to be ascertained and acted upon, and one court

ought to deal with the whole matter. [402]

"We are of opinion, therefore, that there

was concurrent jurisdiction in the two courts,

and that the substantive issues in Nevada and

California suits were so far the same that the

court first seized should proceed to the deter-

mination without interference, on the prin-

ciples now settled as between the courts of the

United States and of the states. Prout v. Star,

188 U. S. 537, 544 Ex parte Young, 209 U. S.,

123, 161, 162."

This leads to a consideration of the law of Cal-

ifornia for the purpose of ascertaining whether or

not the Sierra Company, by reason of the fact that

it owns lands bordering on the West AValker River,

has a riparian use to store water for power pur-

poses. For many years the courts of California

created the water law of the state without consti-

tutional direction. What was known as the Cal-
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ifornia riparian doctrine has been changed by adop-

tion of Section 3 of Article XIV of the Constitu-

tion of California which became effective in No-

vember, 1928. In Tulare Irrigation District, et al,

V. Lindsay-Strathmore Irrigation District, supra,

Chief Justice Waste of the California Supreme

Court stated that the effect of the amendment has

been to modify the long-standing riparian doctrine

heretofore announced by the Court in several lead-

ing cases, and to apply by constitutional mandate

the doctrine of reasonable use between riparian

owners and appropriators. The effect of the amend-

ment is fully discussed by Justice Shenk, speaking

for the state court, in the case of Peabody v. City

of Vallejo, 89 Cal. Dec. 165. Quoting from the

opinion

:

"In adopting a policy modifying the long

standing riparian doctrine of this state, Cali-

fornia has done by constitutional amendment

Avhat many of the western states have done by

statute or court decisions. Of the seventeen

western states which are generally referred to

as the irrigation states, nine now recognize the

modified doctrine of riparian rights and eight

have entirely abrogated the doctrine of ripar-

ian rights and recognize only the doctrine of

appropriation. The nine are North Dakota,

South Dakota, Nebraska, Kansas, Oklahoma,

Texas, Washington, Oregon and California;

and the eight are Montana, Idaho, [403] Wyo-
ming, Nevada, Utah, Colorado, Arizona and
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New Mexico. (Weil on Water Rights, sees. 117-

118.) Mr. Weil at the time properly listed

Montana as a riparian state, but in 1921 it was

held in Mettler v. Ames, 61 Mont. 152, 201 Pac.

702, that the doctrine of riparian rights was

abrogated and that the doctrine of prior ap-

propriation obtained exclusively in that state.

"In further clarifying the new state policy

we have no hesitancy in doing so without fear

of infringing upon any provision of the federal

Constitution. The attitude of the Supreme

Court of the United States has been consistent

in leaving the question of private water rights,

which do not involve federal or interstate in-

terests, to the control of local state policies.

(United States v. Rio Grande Irr. Co., 174 U.

S. 690, 702-3; Hudson County Water Co. v.

McCarter, 209 U. S. 349, 356; State of Con-

necticut V. Commonwealth of Massachusetts,

282 U. S. 660, 670.)

"Section 3 of article XIV of the California

Constitution, inserted as a new section by

amendment in 1928, is as follows: 'It is hereby

declared that because of the conditions prevail-

ing in this State the general welfare requires

that the water resources of the State be put to

beneficial use to the fullest extent of which they

are capable, and that the waste or unreasonable

use or unreasonable method of use of water

be prevented, and that the conservation of such

waters is to be exercised with a view to the
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reasonable and beneficial use thereof in the in-

terest of the people and for the public welfare.

The right to water or to the use or flow of

water in or from any natural stream or water-

course in this State is and shall be limited to

such water as shall be reasonably required

for the beneficial use to be served, and such

right does not and shall not extend to the waste

or unreasonable use or unreasonable method

of use or unreasonable method of diversion of

water. Riparian rights in a stream or water-

course attach to, but to no more than so much

of the flow thereof as may be required or used

consistently with this section, for the purposes

for which such lands are, or may be made

adaptable, in view of such reasonable and ben-

eficial uses provided, however, that nothing

herein contained shall be construed as depriv-

ing any riparian owner of the reasonable use

of water of the stream to which his land is

riparian under reasonable methods of diver-

sion and use, or of depriving any appropria-

tor of water to which he is lawfully entitled.

This section shall be self-executing, and the

Legislature may also enact laws in the further-

ance of the policy in this section contained.

'

''The rule of reasonableness of use as a

measure of the w^ater right has been applied

by this court as betw^een riparian owners

(Pabst V. Pinmand, 190 Cal. 124), as between

owners overlying an underground water sup-
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ply (Katz V. Walkinsbaw, 141 Cal. 116) ; as

between appropriators (Natoma W. & M. Co. v.

Hancock, 101 Cal. 42) ; as between overlying

owners and exporters from an underground

basin to nonoverlying lands (Burr v. Maclay

Rancho Water Co., 154 Cal. 428) ; and as be-

tween riparian [404] owners and overlying

owners imder the doctrine of common source of

supply (Hudson v. Dailey, 156 Cal. 617) ; but

the court has denied its application as between

a riparian owner and an appropriator. The

constitutional amendment, from its effective

date, and as interpreted in the Gin Chow case,

has enjoined the doctrine of reasonable use as

between the riparian ownier and an appropria-

tor. The limitations and prohibitions of the

constitutional amendment now apply to every

water right and every method of diversion. Epi-

tomized, the amendment declares:

"1. The right to the use of water is limited

to such ^^ater as shall be reasonably required

for the beneficial use to be served.

''2. Such right does not extend to the waste

of Avater.

''3. Such right does not extend to unrea-

sonable use or unreasonable method of use or

unreasonable method of diversion of water.

"4. Riparian rights attach to, but to no more

than so much of the flow- as may be required

or used consistently with this section of the

Constitution.
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''The foregoing mandates are plain, they

are positive, and admit of no exception. They

appl}^ to the nse of all water, under whatever

right the use may be enjoyed. The problem is

to apply these rules in the varying circum-

stances of cases as they arise.

'

' The waters of our streams are not like land

which is static, can be measured and divided

and the division remain the same. Water is

constantly shifting, and the supply changes to

some extent every day. A stream supply may
be divided but the product of the division in

no wise remains the same. When the supply

is limited public interest requires that there

be the greatest number of beneficial uses which

the supply can yield."

It is settled law in California that the storage

of water for power purposes is not a legitimate ri-

parian use. It was so held in Colorado P. Co. v.

Pacific C. & E. Co., 218 Cal. 559, 564. ''This point

has been so recently before this court," quoting

from the opinion, "and so fully and completely dis-

posed of adversely to defendant's contention that

no necessity exists for a lengthy discussion here.

Seasonal storage of water for power purposes is

not a proper riparian use but constitutes an ap-

propriation, so that if continued for time prescribed

by statute of limitations it will ripen into a pre-

scriptive right." Citing Herminghaus v. [405]

Southern California Edison Co., 200 Cal. 81 and
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Seneca Con. Gold Mines Co. v. Great Western P.

Co., 209 Cal. 206. ''In the Hermingliaus case, the

action was b}^ a lower riparian against an upper

riparian ow^ner w-ho proposed to store seasonably

and artificially the flow of the waters of the stream.

The upper riparian owner contended that this was

a proper riparian use. The point presented for

discussion was whether or not seasonal storage

was a proper riparian use, and this court squarely

held it was not." (page 565.)

It was also held in Peabody v. City of Vallejo,

supra, that the right to waste of w^ater is not now

included in the riparian right, and when needed

for beneficial uses it may be stored or restrained by

appropriation, subject to the rights of those who

have a lawful priority in a reasonable beneficial

use and that the riparian has no right to have the

flood and freshet w^aters leave the natural channel

of the stream, overflow his lands and never return

to the channel.

It follows from what has been said that the

Sierra Comjinny has not a riparian use for the im-

pounding or storage of w^ater for power purposes,

and its prayer for judgment and decree confirm-

ing such rights must be denied. Doubtless appre-

ciating the difficulties of the situation counsel for

the Sierra Company, in oral argument, stated that

he recognized that the proposed diversion and stor-

age "must be a reasonable one which must not in-

terfere with the use of a lower appropriator. " But

we are not here concerned with what had been de-
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scribed as ''the use of the hydraulic effect of the

stream for the generation of electric current,"

which has been held to be a legitimate exercise of

the [406] riparian right. Mentone etc. v. Redlands,

155 Cal. 323; Seneca C. G. M. Co. v. Great Western

Power Co., 209 Cal. 206, 215. The Sierra Company
is demanding confirmation of its claimed rights as

a riparian owner to divert and impound water for

power purposes, which is inhibited by law. All of

the water in the rivers having been heretofore ap-

propriated and put to beneficial uses, whatever

rights to the waters of the West Walker, whether

as riparian or appropriator, said company may now
have or hereafter assert, it is clear that such rights

are subject and subordinate to the prior rights of

the lower appropriators, who are entitled to pro-

tection against interference, obstruction and dimi-

nution of the natural seasonal stream flow.

Mention has been made herein of 350 or 400 acres

of land, owned by the Sierra Company, which it

is said has been irrigated since 1901, and of which

there has been no determination as to priority or

quantity. The case will be referred to the Master

to take evidence and hear counsel for the purpose

of determining what rights, their quantity and

priority, if any, said company has in the premises.

Said company may have thirty days from date here-

of, if so advised, in which to offer the necessary

proofs. At the conclusion of the hearing the Mas-

ter is directed to prepare and submit to this Court

forms of findings of fact and conclusions of law
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and decree giving effect to this decision. Counsel

for respective parties shall have ten days after no-

tice to them by the Master of the filing of his re-

port and said forms with the clerk, in which to sub-

mit their objections.

Except as indicated by the views herein ex-

pressed, the exceptions to the Master's proposed

fuidings and conclusions of law and decree, here-

tofore submitted, will be overruled.

Dated, June 6, 1935.

[Endorsed]: Filed June 7, 1935. [407]

[Title of District Court and Cause.]

NOTICE OF FILING OF PROPOSED FIND-
INGS OF FACT, CONCLUSIONS OF LAW
AND DECREE WITH THE CLERK OF
THE SAID COURT.

To William S. Boyle and Ethelbert Ward (care of

William S. Boyle), Thatcher and Woodburn,

William Forman, Green and Lunsford, W. H.

Metson (care of Green and Lunsford), George

L. Sanford, William M. Kearney, and W. W.
Watson (care of George L. Sanford) :

You and each of you will please take notice that

the Special Master has filed with the Clerk of the

above entitled court, pursuant to the order of Hon-

orable A. F. St. Sure made Jime 6, 1935, a copy of

the redrafted findings of fact, conclusions of law

and decree in the above entitled case drawn to con-

form to the opinion of the court.
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You are further notified that, pursuant to the

order of said court, counsel have ten days from the

date hereof within which to file objections to said

findings of fact, conclusions of law, and decree.

Dated August 9, 1935.

ROBERT M. PRICE
Special Master [408]

Received a copy of the foregoing notice of filing

proposed findings of fact, conclusions of law and

decree this 9th day of August, 1935.

WM. S. BOYLE
ETHELBERT WARD

Attorneys for Plaintiff

By J. K.

Received a copy of the foregoing notice of filing

proposed findings of fact, conclusions of law and

decree this 9th day of August, 1935.

THATCHER & WOODBURN
WILLIAM EORMAN

Attorneys for Sierra Pacific

Power Co.

Received a copy of the foregoing notice of filing

proposed findings of fact, conclusions of law and

decree this 9th day of August, 1935.

WILLIAM H. METSON
GREEN & LUNSPORD

Attorneys for certain

defendants.
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Received a copy of the foregoing notice of filing

proposed findings of fact, conclusions of law and

decree this 9th day of August, 1935.

W. M. KEARNEY
By G. NEWMAN

Attorney for certain

defendants

Received a copy of the foregoing notice of filing

proposed findings of fact, conclusions of law and

decree this 9th day of August, 1935.

GEORGE L. SANFORD
Attorneys for certain

defendants.

[Endorsed] : Filed Aug. 10, 1935. [409]

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause came on regularly for hearing on

March 22, 1928, upon the plaintiif 's complaint and

the answers and counterclaims thereto filed by the

several defendants, before Hon. B. F. Curler, Spe-

cial Master, appointed by the Court to take testi-

mony and hearings were had before bim from time

to time and by his successor, Robert M. Price, until

July 24, 1931, when said cause was submitted for

decision. Thereafter, the Master pi-epared and sub-

mitted to counsel for the several parties to the

suit for corrections and amendments, proposed find-
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ings of fact and conclusions of law and decree. The

cause was reopened upon the request of counsel for

the taking of further evidence, which was presented,

arguments made and the suit again submitted for

decision on May 20, 1932. The Special Master there-

upon made its report to the Court, submitting pro-

posed findings of fact, conclusions of law and decree.

Objections having been made thereto by several

parties to the suit, the Court ordered a hearing at

[410] Carson City, Nevada, on May 22, 1933, at

which hearing arguments were presented at length

b}^ the attorneys representing the several parties to

the suit and the cause was submitted to the Court

for decision. The Court on May 27, 1933, re-referred

the matter to the Special Master to take further

testimony respecting claimed rights of certain par-

ties. Thereupon further hearings were had and re-

vised findings of fact, conclusions of law^ and de-

cree were submitted to the Court. The Court, after

considering the same and the law applicable in the

case, held that all the rights of the several parties

to the suit were governed by the law of appropria-

tion and re-referred the case to the Special Master

to determine what rights, if any, Sierra Pacific

Power Company had as an appropriator in and to

the waters of West Walker River in Mono County,

California.

The several parties to this suit were represented

by the several attorneys as shown in the decree

accompanying these findings, to which decree refer-

ence is expressly made for the names of the parties

to the suit and their respective attorneys.
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'riie Special Master having taken further testi-

mony redrafted and re-submitted to the Court pro-

posed findings of fact, conclusions of law and decree

in accordance with the opinion of the Court there-

tofore rendered on Jime 6, 1935, and the Court,

having considered the law^ and the evidence, finds

as follows:

I. Walker River Indian Reservation, hereinafter

referred to as ''Reservation", was set aside by the

United States of America on November 29, 1859,

for the use of the Pahute tribe of Indians for the

purpose of affording them an opportunity to ac-

quire the arts of husbandry and civilization. In

setting aside said Reservation the United States of

America made no reservation of any water rights

for the irrigation of the lands thereof. [411]

II. Walker River is an unnavigable, interstate

stream consisting of two main branches, the East

and West Walker Rivers, which are fed by many
small streams most of which rise on the eastern

slope of the Sierra Nevada Moimtains in Alpine

and Mono Counties, California. The West Walker

River flows through Leavitt and Pickle Meadows,

two high mountain valleys, thence through a canyon

with practically no cultivated area, thence northerly

and northeasterly through Antelope Valley into the

State of Nevada, thence through Smith Valley to

the head of Mason Valley where it joins the East

Walker River. The principal streams forming the

East Walker River combine in Bridgeport

Meadows, which is a large area devoted to the rais-
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ing of mid grasses and pasturage at an elevation of

about sixty-eight hundred feet above sea level. The

East Walker River flows thence northerly and

northeasterly through canyons and sparsely popu-

lated valleys to Mason Valley, where it joins the

West Walker River and forms the main Walker

River. This river flows northerly and northeasterly

through Mason Valley to near the town of Wabuska,

where it turns abruptly to the southeast and

flows through the Reservation and thence into Walker

Lake. The mountains at the source of these streams

are sparsely forested and afford little protection

for the snows which melt rapidly in the spring

months resulting in a rapid runoff of the water.

From the source of the West Walker River to its

junction with the East Walker River the distance

is approximately sixty-six miles; from the source

of the East Walker River to its junction with the

West Walker River the distance is approximately

seventy-four miles; and from the junction through

Mason Valley to the point of diversion on the Res-

ervation the distance is approximately thirty-seven

miles ; and from the latter point to Walker Lake the

distance is approximately twelve miles. The [412]

flow of said river is variable from day to day, from

month to month and from year to year. The peak

flow occurs late in May or early in June and there-

after the water subsides rapidly so that in most

years the flow by the middle of July is insufficient,

without storage facilities, to meet the requirements

of the lands along the river which have been brought
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under cultivation. Even under natural conditions,

that is, without upstream diversions, the water

would not, in some years of low flow, reach the lands

of the Reservation by the end of July by reason

of seepage and high evaporation loss.

III. The lands along Walker River, including

the lands in the Reservation, are arid and incapable

of producing crops without artificial irrigation and

there is no source of supply for the irrigation of

the lands of the parties to this suit except Walker

River and its tributaries.

IV. The first use of water from said river by

the plaintiff and by the predecessors of the defend-

ants w^as by means of the overflow of the river in

periods of high water, but within a few years after

said Reservation was set aside the plaintiff and

the settlers upstream commenced the construc-

tion of ditches and dams for the diversion of the

water upon their lands. The plaintiff from time to

time enlarged and extended the irrigation ditches

upon said Reservation until there are now two

canals thereon having a combined length of seven-

teen miles, a combined capacity of one hundred

fifteen cubic feet per second and lateral ditches hav-

ing a combined length of thirteen miles. There are

approximately two thousand one hundred acres of

said Reservation under cultivation and irrigation

and the Indians produce thereon valuable crops of

alfalfa hay, grain, vegetables, fowl and livestock,

part of which they are enabled to sell. [413]

V. There are upon said Reservation approxi-

mately five hundred Indians. Ninety-six individual
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Indians are farming parts of one hundred forty

allotments of twenty acres each and ninety-six al-

lotments have homes on them. The Indians general-

ly refuse to irrigate at night and there results a

considerable loss of water by reason thereof. The

number of Indians upon said Reservation is not

increasing and it has not been shown that there is

the necessity or demand by the Indians for the cul-

tivation of a larger area of land than two thousand

one hundred acres.

VI. The lands along Walker River and its trib-

utaries above the Reservation were purchased from

the United States under acts of Congress by the

white settlers, the earliest title originating shortly

after the establishment of said Reservation and the

water of Walker River was applied to said lands

by successive appropriations, the earliest ap-

propriation being in 1860. In order to supplement

the supply for irrigation purposes the settlers

through the defendant. Walker River Irrigation

District, constructed in 1922 Topaz Lake Reservoir

having a capacity of approximately fifty thousand

acre feet and in 1924-25 Bridgeport Reservoir hav-

ing a capacity of approximately forty-two thousand

acre feet and is storing therein the surplus or flood

w^aters of said river. The aggregate cost of these

reservoirs was over Eight Hundred Thousand Dol-

lars. No objection was made by the United States

of America to the appropriation of water by the

w^hite settlers or their construction of expensive

irrigation w^orks and no proceedings were taken to



436 United States of America vs.

determine or preserve the respective rights of the

United States of America and the white settlers

along said river until the commencement of this

suit, notwithstanding the United States of America

was given an opportunity to become a party to the

suit in this Court entitled
'

' Pacific Live- [414] stock

Company, a corporation, plaintiff, vs. T. B. Rickey,

et al., defendants," No. 731 (hereinafter referred

to as suit No. 731), which suit was brought for the

purpose of determining all of the water rights in

and to the waters of Walker River and its tribu-

taries, commenced in 1904 and decided March 22,

1919, and was invited to file its pleadings in said

suit as stipulated by nearly all of the parties thereto

under date of May, 1907. The United States of

America as late as 1910 relied upon the doctrine of

appropriation for its rights, in which year the

superintendent of the Reservation, on behalf of the

Indians, made application to appropriate public

waters of the State of Nevada. The Sixty-ninth

Congress authorized a reconnaissance in Schurz

Canyon to determine to what extent the water sup-

ply of Walker River might be augmented, the feasi-

bility of reservoir sites, the cost of rights of way,

etc. Pursuant to this authorization, a comprehensive

report knowTi as the Blomgren report was made De-

cember 26, 1926, and the supervising engineer rec-

ommended to the government as foIIoavs :

"1. That w^ater rights be adjudicated at the

earliest possible date.

2. That the entire river system be placed in

charge of a water commissioner appointed by
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the Federal court, with instructions to require

the installation of suitable weirs, headgates, and

measuring devices by all diverters.

3. That a storage reservoir be created for

the Indian land of Walker River Indian Res-

ervation by the construction of a dam at the

Rio Vista site, and that the irrigation system be

extended to cover the entire irrigable area of

the Reservation."

It was found by Special Master Henry Thurtell

in said [415] suit No. 731 and conceded by the de-

fendants in this suit that the United States of

America had appropriated from the Walker River

and applied to beneficial use upon the lands of the

Reservation for the use of the Indians, the quan-

tities of water in cubic feet per second with dates

of priority and the number of acres irrigated

thereby, as follows:

Priority c. f. s Acres

1868 4.70 385.95

1872 3.55 295.80

1875 6.15 512.80

1883 7.50 625.20

1886 1.03 85.80

VII. The areas irrigated from said river, ex-

clusive of the irrigated lands in the Reservation, are

approximately as follows:

Bridgeport Meadows 20,000 acres

Narrow valleys on East Walker 16,000 acres

Antelope Valley 12,000 acres

Smith Valley 15,000 acres

Mason Valley 48,000 acres
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VIII. There is a considerable return flow into

Walker River from the water diverted for irriga-

tion in the valleys above said Reservation, which

augments to a certain extent the flow in the river

at said Reservation, but the data furnished in the

evidence is insufficient upon which to base any find-

ings as to the quantity of such return flow.

IX. The assessed valuation of the lands in

Walker River Irrigation District is approximately

Four Million Dollars. The annual production con-

sisting of alfalfa hay, vegetables, grain, honey, dairy

products, wool, eggs, fowl and livestock pro- [416]

duced upon the lands watered by said river, exclu-

sive of the lands of said Reservation, are of the

value of upwards of Two Million Dollars. Walker

River Irrigation District covers an area of one hun-

dred sixty thousand acres of irrigable land, not all

of which is irrigated, and extends up Walker River

and its tributaries to the California State Line.

The population of the District is approximately

three thousand and that of Bridgeport and Ante-

lope Valleys, in California, approximately six hun-

dred.

X. The parties to this suit in their pleadings

have recognized as effective and binding the water

and ditch rights along Walker River with the prior-

ities which were adjudicated by the final decree of

this court in the cause entitled ''Pacific Livestock

Company, a corporation, plaintiff, vs. T. B. Rickey,

et al, defendants," in Equity No. 731, but subject

to the rights and priorities which the court shall

find the plaintiff and Sierra Pacific Power Com-
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pany shall be entitled to, which adjudicated rights

are set forth in detail in the decree accompanying

these findings and which description in said decree

is made a part hereof by reference as fully as

though said description were fully set forth herein.

XI. The parties to this suit have stipulated

as follows respecting the relative water rights other

than those of the plaintiff and Sierra Pacific Power

Company, of the water users along the Walker

River and its tributaries, which were not adjudi-

cated by said decree in said Suit No. 731: [417],

'^UNITED STATES vs. WALKER RIVER
IRRIGATION DISTRICT, ET AL,

C-125

In order to shorten the trial of this case,

and to facilitate its early determination, the

plaintiff is willing to make concessions to cer-

tain defendants, provided they are assented

to by the other parties hereto.

The plaintiff concedes to the defendants here-

inafter named for and appurtenant to the lands

belonging to said defendants respectively, the

following water rights on and along the Walker
River and its tributaries in Nevada and in Cal-

ifornia, with the priorities also hereafter named
in connection therewith ; except that the priori-

ties and water rights of the plaintiff, United

States of America, as they may be fixed and

determined by the court shall take their places

in the order of priorities so that said defend-
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ants' rights as so conceded, which are subse-

quent to the rights of the United States as they

may be fixed and determined by the court here-

in shall be subordinate to the rights of the

United States.

All the rights of the defendants as hereby

conceded shall be fixed and determined upon the

basis of the doctrine or law of appropriation

and not upon the doctrine or law of riparian

rights.

The duty of water shall be at the rate of

.016 cubic feet of water per second of time

per acre for [418] each acre of land irrigated

during the irrigation season. In Bridgeport

Valley on the East Fork of the Walker River,

and at all points above Coleville Gauging Sta-

tion on the West Fork of the Walker River, the

irrigation season covers the period from March

1st to September 15th in each year, and at other

points on said river the irrigation season shall

conform to the season fixed in Decree No. 731.

The water shall be measured at the point of di-

version from the river.

The names of the defendants included in this

concession; the description of the lands; the

dates of priorities, and the areas are as fol-

lows :

"

(For the sake of brevity the schedule of the

rights covered by this stipulation is not set forth

herein, but is set forth in detail in the decree ac-

companying these findings under the head of
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''Rights of Other Defendants not inchided in the

Decree in said suit No. 731", which schedule in said

decree is made a part hereof by reference as fully

as though said description were fully set forth

herein.)

"The irrigated areas and reservoir capacities

referred to in the foregoing tabulation shall

be verified by rough survey made by the engi-

neers or representatives of the said defendants

above named, and checked and approved by the

engineers or representatives of the plaintiff

prior to insertion in any final decree entered

herein. In the preparation of the recommended

and final decree in this cause, the plaintiff shall

[419] not be precluded from correcting any

errors, omissions, mis-calculations, land descrip-

tions or duplications of lands or water rights

contained in the foregoing tabulations.

The court shall retain jurisdiction of this

cause for the purpose of changing the duty of

water or for correcting or modifying the decree

to be entered; also for other regulatory pur-

poses, including a change of the place of use

of any w^ater user, but no water shall be sold

or delivered outside of the basin of the Walker
River (except that appurtenant to the lands

of Mrs. J. A. Conway and R. P. Conway, re-

ferred to in the foregoing tabulation). The de-

cree shall provide for the method and char-

acter of notice to be given respecting any pro-

posed changes or modifications thereof. The de-
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cree shall contain such other provisions as may
be determined proper by the court for the ad-

ministration of the decree and the distribution

of water thereunder.

All the foregoing is subject to such rights

and priority or priorities for the plaintiff's

lands, and water rights as may be determined

by the court.

This, and the foregoing concession and tab-

ulation does not include and does not refer to

the lands and water rights of the Sierra Pacific

Power Company, and is without prejudice to

their claim of riparian rights. Whatever rights

are claimed by said Sierra Pacific Power Com-

pany are unaffected by this concession to the

other defendants, and are unaffected by their

assent thereto." [420]

XII. The irrigation season along the Walker

River, its branches and its tributaries, extends from

the first day of March to the thirtieth day of Sep-

tember of each year, except that in Bridgeport

Valley on the East Walker River and at all points

above Coleville Gauging Station on the West
Walker River the irrigation season covers the

period from March first to September fifteenth of

each year.

XIII. Sierra Pacific Power Company is the

owner of 2638.95 acres of land in Mono County,

California, at the head waters of West Walker

River, described as follows:
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Swamp lands acquired under tlie Act of Congress

of September 28, 1850.

SVs of NE-I4, Ey2 of SW14, SE-14 of Sec. 23;

81/2 of NE14 of Sec. 24; SEi/4 of NE14 of Sec.

25 ;
WI/2 of NEI4, Ey2 of NWI4, W2 of SWI4,

NW14 of SEi/4, Sec. 26; NE% of SE%, Sec.

27; T. 6N., R. 22E.
* m/2 of SE14, SW14 of SE14, SEl/4 of SW14,

Sec. 18; NW14 of NWi/4, Sec. 22; NW% of

NW14, Sec. 30; T. 6 N., R. 23 E. M. D. B. & M.

School lands acquired under the Act of Congress

of March 3, 1853, described as follows:

Wi/o of NE14, El/s of NWi^, SE14, NE14
of SW%, Sec. 16; T. 7 N., R. 23 E. M. D. B.

& M. Surveyed March 30, 1880.

School lieu lands acquired under the Act of Con-

gress of March 3, 1853, with certificate numbers of

selection by the State of California and the date

of approval by the Secretary of the Interior, as

follows

:

SW14 of SWi;4, Sec. 10; T. 6 N., R. 23 E.

SW14 of SWi/4, Sec. 22; WVs of NW14, NW14
of SW%, Sec. 27; T. 7 N., R. 23 E. M. D. B.

&M.
Acquired under certificate 12,717, approved

June 25, 1896. [421]

SE14 of NW%, SE14 of SWy, Sec. 4; Ei/o

of NW14, NE14 of SW14, Wy2 of SE14, Sec"

9; El/s of NEi/4, Sec. 21 ; T. 7 N., R. 23 E. M.

D. B. & M.

Acquired under certificate 12,163, approved

June 25, 1896.
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Lots 2 and 3 of Section 4; T. 7 N., R. 23 E.

M. D. B. & M.

Acquired under certificate 13,649, approved

June 25, 1896.

WVs of NE%, WI/2 of SE14, Sec. 33; T. 8

N., R. 23 E. M. D. B. & M.

Acquired under certificate 12,593, approved

June 25, 1896.

Wy2 of NW14, Wy2 of SW14, Sec. 15; T. 6

N., R. 23 E.

NE14 of NEii4, Sec. 28; T. 8 N., R. 23 E.

M. D. B. & M.

Acquired under certificate 12,865, approved

June 15, 1898.

NW14 of NEi/4, Sec. 28; T. 8 N., R. 23 E.,

excepting 3.79 acres, rectangular in form, at the

Northwest corner of said NW^^ of NE14. M.

D. B. & M.

Acquired under certificate 17,485, approved

June 15, 1898.

SEI4. of SEI/4, Sec. 4; T. 6 N., R. 23 E. Ei/o

of SE%, Sec. 21; Ey2 of NEI4, Sec. 28; T. 7

K, R. 23 E. M. D. B. & M.

Acquired under certificate 12,157, approved

January 2, 1902.

The above described lands are riparian to West

Walker River and its tributaries at the head waters

thereof in that each separate tract originally ac-

quired under a single title boarders on said river or
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its tributaries. The water has been diverted from

said river and its tributaries, Green Creek and Poor

Creek, by said Sierra Pacific Power Company and

its predecessors in interest from the year 1901 and

for sometime prior thereto by means of nine small

ditches and applied to the lands for the irrigation

thereof. The lands so irrigated comprise three hun-

dred twenty-two acres of irrigated land and twelve

acres of natural overflowed land situated in the fol-

lowing described [422] parcels in Pickle Meadows,

Mono County, California:

S'l/o of NE%, EYs of SWi/4, SEl/4, Sec. 23;

Si/o of NEi/4, Sec. 24; WI/2 of NE%, Ei^ of

NW%, Ei/o of SWi;4, NW14 of SE14, Sec. 26;

T. 6 N., R. 22 E.

Ni/s of SEy4, SW14 of SE14, SEi/4 of SW%,
Sec. 18 T. 6 N., R. 23 E. M. D. B. & M.

The time of appropriation prior to 1901 was not

established by the evidence. The irrigating season

in said Pickle Meadows was stipulated to be from

April first to September fifteenth of each year. One-

fortieth of a cubic foot of water per second is neces-

sary for the irrigation of each of said three hundred

twenty-two acres of land, or a total of 8.05 cubic feet

per second for all of said land.

By reason of the situation of said lands and

the fall of the waters flowing over and across the

same, said waters can be beneficially used by said

Sierra Pacific Power Company for the generation

of electricity and that part of said lands may be

used for the storage of the waters of said West
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Walker River and its tributaries but the evidence

does not show that said Sierra Pacific Power Com-

pany has constructed or determined to construct

a power plant or the means for storing said water

for power purposes.

XIV. During the final hearings before the Mas-

ter, it was stipulated by counsel representing all

of the parties to the suit that H. S. Morgan, suc-

cessor to Spence W. Gregory, by his predecessors

in interest, appropriated in 1860 and beneficially

used thereafter from the waters of Rough Creek

and its tributaries 1.20 c. f . s. of water for the irri-

gation of seventy-five acres of land out of the fol-

lowing described parcels situated in Township [423]

5 North, Range 27 East.

SEI4 of SE14 of Section 8; SW% of SWI4
of Section 9; NW14 of NW14 of Section 16;

EVs of NEi/4 of Section 17.

and it was further stipulated that a supplemental

answer and counterclaim of H. S. Morgan setting

forth such rights be waived and that he be adjudged

to have such rights.

XV. It was also stipulated that as to the rights

of Ira Fallon set forth in the stipulation respecting

the rights other than those covered by said decree

No. 731, a duplication of rights amoimting to 4.58

c. f. s. had been included in said stipulation and

that 4.58 c. f. s. of water should be deducted from

the stipulated rights so that the allotment to him

under said last mentioned stipulation should read

as follows:
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Date Water used for

irrigation in

e. f . s.

Acres Irrigated Stream

1874 5.14 428 Walker River

1880 2.644 220

1891 .936 78

for use upon the following described lands

:

NE14, Sec. 2; T. 14 N., R. 25 E. Wy2 of

SE%, Sec. 23; Eii/s of SWI4, Sec. 24; Wl/g of

SW14, SE14 of SW%, Ei/s of NW%, See. 25;

WVs of NE14, ^1/2 of SEi/4, Sec. 26; NE14, El/g

of NW14, NE14 of SW14, NE14 of SE14, sy2

of SE:14, Sec. 35; Wi/s of WVs, Sec. 36; T. 15

N., R. 25 E.

XVI. It was also stipulated that Joe Scierine

acquired from Mono County, California, under date

of May 6, 1929, since the commencement of this suit,

the following described lands and the water rights

for the irrigation thereof from Virginia and Dog-

town Creeks, to-wit : [424]

Date Wated used Acres

for irriga- irri-

tion in c. f . s. gated Description

1861 1.28 80 NI/2 of NE14, SEiA of

1863 1.28 80 NE1/4, NEI/4 of Nwy4,
Sec. 21; SW14 of NWy4,
Sec. 22 ; T. 4 N., R. 25 E.

M. D. B. and M.

and it was further stipulated that the filing of a

supplemental answer and cross complaint by said

Joe Scierine be waived and that he be entitled

to said claim in the decree.
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XVIT. Antelope Valley MTitiial Water Company

is a corporation organized under the laws of the

State of Nevada. It is the successor in interest

of all the rights of Antelope Valley Land and Cat-

tle Company in and to the waters of West Walker

River and its tributaries except certain rights con-

veyed to A. A. Pitt, Edmond Powell, J. A. McAl-

lister and Bruce Chichester, aggregating 5.86 c. f. s.

It has no interest in the lands upon which said

water is used but acts as an agent for the distribu-

tion of such waters to the owners of the lands

who in the main acquired them from Antelope Val-

ley Land and Cattle Company. Antelope Valley

Mutual Water Company has changed its applica-

tion of the water under its priority of 1864 for 17.60

cubic feet of water per second for the irrigation

of eleven hundred acres of land along the West
Walker River known as the Nevada Lands, Rickey

Ranch, as shoAvn in said suit No. 731, to the follow-

ing described lands and that such substitution does

not impair the rights of other parties to this suit.

NWi/4 of NW%, Sec. 4; EYs of Ei/o, SWi/4

of NE14, SE^/4 of NW%, NWy4 of SEi/4, Sec.

5; SE14 of NWi^, Wy2 of SE14, Sec. 8; T. 8

N., R. 23 E.

Ni/s of NE%, Sec. 31; T. 9 N., R 23 E.

Si/s of NE14, SW14 of SE14, Sec. 12; NI/2 of

NW-V4, SWi/i of SW14, Sec. 13; SE14 of NE14,

Sec. 36; T. 9 N., R. 22 E. SW14 of NW14,
Sec. 7, WVs of SW14, Sec. [425] 16; SW14. of

NWy4, Wy2 of SW14, Sec. 33; T. 9 N., R.

23 E.
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XVIII. The defendant, Walker River Irriga-

tion District, a corporation, is the owner of Bridge-

port Reservoir, having a present capacity of forty-

two thousand acre feet, situated on the East Walker

River below the Town of Bridgeport, and has made

application to the State Water Commission of the

State of California for water appropriation from

the flood and unappropriated waters of East Walker

River and its tributaries for the purpose of stor-

ing said water in said reservoir and distributing

the same to its shareholders, to supplement the use

of water to which they are entitled under the decree

in case No. 731 as recognized by the stipulations

hereinbefore set forth when the flow of water in

said river is insufficient to meet their several rec-

ognized rights.

Said appropriation is as follows:

Amended application number 1389, permit num-

ber 2536, received by said Commission March 11,

1925, for sixty-three thousand acre feet per anniun,

approved Jime 18, 1926, for the amount of water

applied for which can be beneficially used, not to

exceed fifty-seven thousand acre feet per annum,

subject to vested rights, for storage to be collected

from East Walker River from September first to

about July twentieth of each season, the construc-

tion work was required to be completed thereunder

on or before July 1, 1927, and complete application

of the water to the proposed uses to be made on or

before August 1, 1929.

And said Walker River Irrigation District is the

owner of Topaz Lake Reservoir, having a present
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capacity of fifty thousand acre feet, situated near

West Walker River below Antelope Valley and has

made applications to the State Water Commission

of the State of California for appropriations from

[426]

the flood and unappropriated waters of West Walk-

er River and its tributaries for the purpose of stor-

ing said water in said reservoir and distributing the

same to its shareholders, to supplement the use

of water to which they are entitled under the decree

in case No. 731 as recognized by the stipulations

hereinbefore set forth when the flow of water in

said river is insufficient to meet their several recog-

nized rights.

Said appropriations are as follows:

Amended application number 2221, permit num-

ber 2537, received by said Commission March 11,

1925, for eighty-five thousand acre feet per annirni,

approved Jime 18, 1926, for the amoimt of water

which can be beneficially used, not to exceed eighty-

five thousand acre feet per annum, subject to vested

rights, for storage in Topaz Lake Reservoir, to be

collected from West Walker River from about Oc-

tober first to July fifteenth of each season,

the construction work was required to be completed

thereunder on or before January 1, 1930.

Amended application number 2615, permit num-

ber 2538, received by said Commission April 26,

1923, for two hundred acre feet per anmun, ap-

proved June 18, 1926, for the amount of water which

can be beneficially used, not to exceed two hundred
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acre feet per annum, subject to vested rights, for

storage in Topaz Lake Reservoir, to be collected

from an unnamed stream, tributary of Topaz (for-

merly Alkali) Lake, from January first to Decem-

ber thirty-first of each season, construction work

was required to be completed thereunder on or be-

fore June 1, 1930, and complete application of the

water to the proposed use to be made on or before

August 1, 1932.

Said defendant, Walker River Irrigation Dis-

trict, has also made application to the State Water

Commission of the State of California for w^ater

appropriation for storage purposes as follows:

[427]

Amended application number 1097, permit num-

ber 2534, received by said Commission March 11,

1925, for thirty-five thousand acre feet per annum,

approved Jime 18, 1926, for the amount of water

which can be beneficially used, not to exceed thirty-

five thousand acre feet per annum, subject to vested

rights, for storage in Leavitt Meadows, to be col-

lected from West Walker River from about Janu-

ary first to December thirty-first of each season, the

construction work was required to be completed

thereunder on or before December 1, 1928, and com-

plete application of the water to the proposed use

to be made on or before August 1, 1930.

Amended application number 1098, permit num-

ber 2535, received by said Commission March 11,

1925, for one hundred fifteen thousand acre feet

per anniun, approved June 18, 1926, for the
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amount of water which can be beneficially used, not

to exceed one hundred fifteen thousand acre feet per

anniun, subject to vested rights, for storage in

Pickle Meadow to be collected from West Walker

River from January first to December thirty-first

of each season, the construction work was required

to be completed thereunder on or before December

1, 1929, and complete application of the water to

the proposed use to be made on or before August 1,

1930.

The storage of water in said reservoirs between

the first of November and the first of the succeeding

March will not interfere with the water required

for irrigation purposes by the other parties to this

suit and the storage of water in said reservoirs

from the water in said river in excess of the

amounts adjudicated to the parties hereto under

the decree in said suit No. 731 and recognized in

[428]

the stipulations hereinbefore contained, and found

herein for the United States of America and Si-

erra Pacific Power Company, will not interfere

with the rights of the parties to this suit.

XIX. During the final hearings before the Mas-

ter, it was stipulated by the attorneys for the par-

ties to this suit that the applicants for permits filed

with the State Engineer of Nevada for the use of

water from Walker River and its tributaries so far

as the applications therefor are in force, may be

decreed such rights in such waters as they may
have, subject to vested rights and subject to final

action thereon by said State Engineer. [429]
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CONCLUSIONS OF LAW
The court concludes as follows:

I. The law or doctrine of appropriation and not

of riparian rights applies to all the claims of all

the parties to this suit in and to the waters of

Walker River and its tributaries.

II. The plaintiff, the United States of America,

is entitled to a decree that it is the owner and en-

titled to the use of, upon the Reservation, by right

of appropriation, the amounts of water from

Walker River at the points of diversion with pri-

orities and the acreage to be irrigated as set forth

in the aforesaid findings of fact.

III. Sierra Pacific Power Company, a corpora-

tion, is entitled to a decree that it is the owner of

the lands in the State of California described in

paragraph XIII, of the aforesaid findings of fact

and that said corporation is the owner of and en-

titled to the use of a flow of 8.05 c.f .s. with priority

of 1901 of the waters of West Walker River, Green

Creek and Poor Creek, tributaries of West Walker

River, for the irrigation of three hundred twenty-

two acres of land in Pickle Meadows, Mono County,

California, and embraced within the land specific-

ally described in paragraph XIII of the aforesaid

findings of fact.

IV. The parties to this suit and their successors

in interest claiming rights under the decree in suit

No. 731 in this court, are entitled to a decree that

they are the owners and entitled to the use of the

several quantities of water from Walker River and
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its tributaries under the priorities and applicable

to the lands as found in paragraph X. of the afore-

said findings of fact and as set forth in the tabula-

tions revised to show the [434] present ownership

as specifically set forth in the decree accompanying

the findings of fact aforesaid and these conclusions

of law.

Y. The parties defendant to this suit other

than those whose rights were adjudicated imder

said decree No. 731, are entitled to a decree that

they are the owners and entitled to the use of the

several quantities of water under the priorities and

applicable to the lands described in the stipulation

set forth in paragraph XI. of the aforesaid find-

ings of fact with the specific amounts of water,

priorities and land to which applicable, included

in the stipulation and set forth in detail in the de-

cree accompanying the findings of fact aforesaid

and these conclusions of law.

VI. H. S. Morgan is entitled to a decree adjudg-

ing him to be the owner and entitled to the use

of 1.2 c. f. s. of the water of Rough Creek, a tribu-

tary of East Walker River, with a priority of 1860,

for the irrigation of seventy-five acres of land de-

scribed in paragraph XIV. of the aforesaid findings

of fact.

VII. Ira Fallon is entitled to a decree adjudging

him to be the owner of and entitled to the

use of 5.14 c. f . s. of the priority of 1874, 2.644 c. f . s.

of the priority of 1880 and .936 c. f. s. of the prior-

ity of 1891, of the waters of Walker River, in addi-
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tion to the water allocated to him under said decree

No. 731, for use upon the lands specifically described

in paragraph XV. of the aforesaid findings of fact.

VIII. Joe Scierine, as the successor of Mono

County, California, in the lands hereinafter referred

to, is entitled to a decree adjudging him to be the

owner and entitled to the use of 1.28 c. f. s. of the

priority of 1861 and 1.28 c. f. s. of the priority

of 1863, of the waters of Virginia and Dogto^Mi

Creeks for application upon the lands specifically

described in paragraph XVI. of the aforesaid find-

ings of fact [435]

IX. Walker River Irrigation District, a cor-

poration, is entitled to a decree adjudging it to be

fhe owner of Bridgeport Reservoir on East Walker

River, having a present capacity of forty-two thou-

sand acre feet and to be the owner of Topaz Lake

Reservoir near West Walker River, having a pres-

ent capacity of fifty thousand acre feet and author-

ized to divert and store in said reservoirs from the

East and West Walker Rivers, respectively, and

their tributaries, flood and unappropriated waters

of said sti'eams to the extent of the respective ca-

pacities of said reservoirs for the use of its share-

holders, such diversion to be made annually during

the season from November first to March first and

at other times when there is an excess of water in

said rivers over the amounts severally adjudicated

to the other parties to this suit, but such diversion

should not be permitted to the extent of depriving

such parties of water for stock watering and for
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domestic purposes and/or water now in use for

power purposes.

Said Walker River Irrigation District is entitled

to a decree for storage purposes of flood and un-

appropriated waters under applications made

to and approved by the State Water Commission

of the State of California for fifteen thousand acre

feet per annum from East Walker River for stor-

age in Bridgeport Reservoir, being the difference

between the quantity approved by said Commission

under permit No. 2536 and the present capacity

of said reservoir ; thirty-five thousand acre feet per

annum from West Walker River for storage in

Topaz Lake Reservoir, being the difference between

the quantity approved by said Commission under

permit No. 2537 and the present capacity of said

reservoir; two hundred acre feet per annum from

an unnamed stream flowing into [436] Topaz Lake

Reservoir, formerly Alkali Lake, for storage in said

reservoir; thirty-five thousand acre feet per annum

from West Walker River for storage in a reservoir

to be constructed in Leavitt Meadows and one hun-

dred fifteen thousand acre feet per anniun from

West Walker River for storage in a reservoir to

be constructed iu Pickle Meadows, subject to vested

rights and subject to prior appropriation made un-

der permits issued by the State engineer of the

State of Nevada and subject to fhial action on

said applications made by said Walker River Irri-

gation District to the State Water Commission of

the State of California.
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X. The following persons:

Frank A. Arentz

Paul Regli

J. D. Yeager

Henry Carney

Samuel Arentz

J. D. Butler

Franklin Arentz

Oliver A. Perry

Charles C. Perry

Annette D. Lewis

R. W. Allum

John H. and James H. Wichman

who have made applications to the State Engineer

of the State of Nevada for permits for use of water

of Walker River and its tributaries specifically set

forth in the findings of fact aforesaid, are entitled

to a decree adjudging them to be severally the own-

ers and entitled to the use of the amounts of water,

the land to W'hich the water is to be applied and

the priorities allowed by said State Engineer, sub-

ject to compliance with the requirements under the

respective permits issued to them and to final ac-

tion thereon by said State Engineer, and subject

to prior vested rights.

Done in open court this day of , 193

United States District Judge. [437]
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Received a copy of the proposed foregoing find-

ings of fact and conclusions of law this 7th day of

August, 1935.

GREEN & LUNSFORD
Attorneys for certain defendants

Received a copy of the proposed foregoing find-

ings of fact and conclusions of law this 7th day of

August, 1935.

W. M. KEARNEY
Attorney for certain defendants

Received a copy of the proposed foregoing find-

ings of fact and conclusions of law this 7th day of

August, 1935.

THATClHER & WOODBURN
Attorneys for Sierra Pacific Power Co.

Received a copy of the proposed foregoing find-

ings of fact and conclusions of law^ this 7th day of

August, 1935.

WILLIAM S. BOYLE
Attorney for Plaintiff

[Endorsed]: Filed August 8, 1935. [438]

[Title of District Court and Cause.]

DECREE

This suit was commenced on July 3, 1924. The

plaintiff thereafter filed an amended complaint to

which amended complaint the several defendants

filed their answers and cross complaints.
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The parties to said suit were represented by

attorneys as follows:

The United States of America was represented

[442]

originally by George Springineyer, United States

attorney for the District of Nevada, and subsequent-

ly by his successor, H. H. Atkinson, United States

attorney for said District, and by Cole L. Harwood

and Ethelbert Ward, special attorneys for the plain-

tiff.

William M. Kearney represented the following

defendants

:

Ernest Aeschlimann; Emillio Aiazzi; J. Arouze;

Mrs. C. Baker, successor to Henry Baker; Carlo

Barbagelata; W. L. Blackwell; Dora Williams

Borge ; August Bunkowski, successor to F. W. Simp-

son; Cecil Burkham, and Peter Savini, co-partners

doing business under the firm name and style of

Burkham & Savini ; V. S. Council ; Mrs. M. E. Con-

way and Mrs. A. Gr. Sturgeon, Executrices of the

Estate of Patrick J. Conway, Deceased; Frank

Cordrey ; Battista Cremetti ; F. Dill, C. Metzger and

B. F. Edwards, doing business as Dill, Metzger &
Edwards ; Fred Dmm ; Frank W. Estes, successor to

Harriet Estes; Bertha M. Evans (sued as Bertha

Simpson), successor to Frank Simpson; Joe Faber;

Ira Fallon; Mrs. J. C. Farral ; Mrs. Ernina Francis-

coni, successor to Amanda Feiiili ; J. F. Fredericks

;

Greo. W. Friedhoff, sued as George Freidhoff ; Fred

Fulston ; G. H. Fulstone, sued as George H. Fulstone

;

Mr. and Mrs. Wm. Gardiner; Mrs. Kate Gibbons,
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sued as J. G. Gibbons; Ugo Giorgi and Guilio Gior-

gi, co-partners doing business under the firm name

of Giorgi Brothers, successors to D. J. Butler; A.

Glock, successor to Mrs. Mary E. Young; M. J.

Green; Greenwood Ditch Company, a corporation;

A. Grulli, Menina Grulli and Manuel Grulli (sued

as A. Grulli)
;
Thomas Hay; Peter Henrichs; Mrs.

Adeline Hilbun; James Hilbun.; Chas. Hinds; Joe

Jaunsaras, John Juansaras and Joe Azcarraga (suc-

cessors to F. W. Simpson) ; Joseph Jeppesen, suc-

cessor to J. P. Perazzo; Hans C. Jesson, successor

to Frank W. Simpson; Andrew Johnston; Bertha

Johnston; Hattie F. Kremmel; Anetta D. Lewis; C.

[443]

B. Logan ; Fred Lomori, sued as Fred Lammon, An-

tone Manha ; Alice Martin ; Clara Masterson ; Guilio

Menesini and Earnesto Tognetti, doing business

under the firm name of Menesini & Tognetti (a part-

nership, sued as Minesini & Tonitti) ; Mickey Ditch

Company, a corporation; Mrs. Laura Dickinson

Miller, a successor to Plymouth Company; J. G.

McGowan; Louise McGowan, (Mrs. T. M.),

W. R. McGowan; John Nagel, successor to Bertha

Ann Johnson; Ester S. W. Neilson; Mrs. N. P.

Neilson; A. M. Nesmith and Jennie Nesmith, hisi

wife, successors to Plymouth Company; R. H.

Okey; Geo. Parker; Mrs. Mary J. Parker, succes-

sor to J. O. Parker; Herbert Penrose, successor to

Wm. Penrose ; Reynold Penrose ; Wm. M. Penrose

;

C. C. Perry; Mrs. Anna B. Philatro; George Plmn-

mer, Jr.; F. Poli, successor to Mrs. Lizzie Hirony-
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mous; Arthur Pursel, (successor to Morris Pursel)
;

H. M. Pursel; Wilton Pursel, successor to Morris

Pursel; Mrs. Sarah Jane Rallens; W. H. Roach;

Ambro Rosaschi; Amos Santina, successor to L. D.

Santina; Carlo Scatena; Joe Sceirine; H. W.
Schacht; A. B. Silva, sued as A. B. Silia; Prank

W. Simpson ; Spragg & Woodcock Ditch Company,

a corporation; F. O. Stickney; I. A. Strosnider;

I. A. and Fred Strosnider; A. D. Sturgeon and

Maude Sturgeon, successors to P. J. Conway and

H. F. Swasey and S. W. Gregory; A. Tomagni,

sued as Antone Gamagni ; Mrs. Lydia Trankle ; A. J.

Van Fleet, successor to A. H. Barlow and Wm.
Penrose Estate ; Fred Wade, sued as Edward Fred-

erick Wade; Walker River Irrigation District, a

corporation; Florence Williams Walmsley, sued as

Florence Williams; Mamie Williams Walmsley;

L. L. Wedertz ; Henry Williams ; George F. Willis,

administrator of the Estate of Hester Wise, de-

ceased; George W. Wilson; J. I. Wilson, sued as

J. Q. Wilson; William G. Wise, successor to H. W.
(Wm.) Schacht; J. D. Yeager, J. W. Wilson.

[444]

George L. Sanford represented the following de-

fendants :

Leon Auchoberry (successor to H. F. Powell)

;

Fred J. Brooks; L. R. Bassman; Elizabeth Chi-

chester; Bruce Chichester; A. and F. Charlebois;

Roy G. Chichester; Frank Compston; James and
Hachquet Compston; Douglas County Farmers
Bank, a corporation; Estate of John B. Gallagher,

deceased, C. W. Gallagher, Elizabeth Galla-
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gher DeSousa, et al ; Fox Ditch Company, a corpo-

ration; Penrose and Wast Guild; Charles Groso;

Kate Smith Gage; Fred A. Hall; S. H. Himewill

and Millie Morris ; A. Jensen, Jr. ; Hans Krauspe

;

J. S. Mann; Mono Land & Livestock Company, a

corporation ; H. S. Morgan ; W. H. Morgan ; Arthur

and Melio Maionchi; F. B. Mann; John Menza;

Eliza McKay; Geo. C. McVicar; Jas. T. and Alta

M. McKay; Neil McVicar; Mrs. C. A. McVicar;
James McAllister ; A. A. Pitts ; Minnie M. Powell

;

Edmond Powell; F. W. Settlemeyer; Schacht,

Settlemeyer and Settlemeyer; Nellie Sunstedt; J.

C. Snyder ; Louis Saroni ; Schreck Bros. ; Bertrand

Salles ; The Plymouth Land and Stock Company, a

corporation; G. M. Terry; R. C. Terry; Thomas

Williams; Lee Wilkerson; James H. and John

Wichman.

Green & Lunsford represented the following de-

fendants.

Antelope Valley Mutual Water Company, a Cali-

fornia corporation; Mary E. Conway; Richard P.

Conway; Charles E. Day; James H. Day; Leland

S. Day; Charles M. Kirkwood; Idelle Balzar, Pearl

Kirkwood, Lotta Twelves; Mrs. A. B. Philatro;

David S. Jones.

W. H. Metson, with E. B. Mering, as counsel,

represented the following defendants:

Adel Balzar; Mary A. Conway; Richard P. Con-

way; Leland Day; C. E. Day; C. M. Kirkwood;

Mrs. C. M. Kirkwood; Lotta Twelves. [445]

At the hearings, these defendants and their

counsel were represented by Green & Lunsford.
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Thomas F. Moran and Sardis Summerfield or-

iginally represented Minnie M. Powell, as the suc-

cessor in interest of James Powell, who was subse-

quently represented by George L. Sanford.

W. W. Watson represented Bertrand Salles, sued

herein as Mrs. Bertrand Salles. This defend-

ant and his counsel were represented at the hearings

by George L. Sanford.

Arthur F. Lasher represented Joseph P. Perazzo,

successor in interest to Perazzo Brothers. These

interests were, during the pendency of the suit, ac-

quired by the Bank of Nevada Savings and Trust

Company and were represented by Thatcher and

Woodburn and William Forman.

George B. Thatcher and William Woodburn, with

William Forman as counsel, represented Sierra Pa-

cific Power Company, successor to Truckee River

General Electric Company, Bank of Nevada Sav-

ings and Trust Company, Antelope Valley Land
and Cattle Company, and originally represented

Antelope Valley Mutual Water Company, which

was subsequently represented by Green and

Lunsford.

This suit was referred to B. F. Curler, appointed

by the court on March 12, 1928, as Special Master
in Chancery, to take testimony in the suit and
report to the court ''as to conclusions of fact and of

law and as to the form and substance of the decree

to be entered." Testimony was thereafter taken by
said Special Master and documentary evidence re-

ceived. Before the completion of the taking of tes-

timony said B. F. Curler resigned and Robert M.
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Price was appointed by the court Special Master

in ;his stead witli like instructions and powers as

those given to said B. F. Curler. Upon the appoint-

ment and qualification of said Robert M. Price as

Special Master, further hearings were had, the

cause argued by counsel for all of the parties to

[446]

the suit and on July 24, 1931, submitted for de-

cision. The Special Master thereupon prepared and

submitted to the attorneys for the several parties

to the suit, a proposed report, findings of fact and

conclusions of law and decree, for the purpose of

enabling corrections of descriptions and in other

minor matters to be made. Thereafter the

case was, at the request of the attorneys for the

several parties, reopened for the presentation of

further e^ddence respecting other rights than those

which had been determined in the proposed decree

and further hearings were had and evidence, oral

and documentary, presented. Thereafter the cause

was further argued by counsel, corrections in and

additions to the proposed decree were made and the

cause again submitted to the Special Master. The

Special Master thereupon made his report to the

Court, submitting proposed findings of fact, con-

clusions of law and decree. Objections having been

made thereto by several parties to the suit, the

Court ordered a hearing at Carson City, Nevada,

on May 22, 1933, at which hearing arguments were

presented at length by the attorneys representing

the several parties to the suit and the cause was

submitted to the Court for decision. The Court, on
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May 27, 1933, referred the matter to the Special

Master to take further testimony respecting claimed

rights of certain parties. Thereupon further hear-

ings were had and redrafted findings of fact, con-

clusions of law and decree were submitted to the

Court. The Court, after considering the same and

the law applicable in the case, held that all the

rights of the several parties to the suit were gov-

erned by the law of appropriation and re-referred

the case to the Special Master to determine what

rights, if any, Sierra Pacific Power Company had

as an appropriator in and to the waters of West
Walker River in Mono County, California. The

Special Master having taken further testimony and

redrafted and resubmitted [447] to the Court pro-

posed findings of fact, conclusions of law and de-

cree in accordance with the opinion of the Court

theretofore rendered on June 6, 1935, and the Court

having considered the law and the evidence and

having made its finding of fact and conclusion of

law, orders, adjudges and decrees as follows:

RIGHTS OF THE UNITED STATES
OF AMERICA

I. The plaintiff. United States of America, is

hereby judged to be the owner of the several rights

acquired by appropriation in and to the waters of

A¥alker River for use upon Walker River Indian

Reservation in the State of Nevada as set forth in

the following tabulation, which shows in columns

reading from left to right the years in which the
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several rights of appropriation accrued, the amounts

of water expressed in cubic feet per second at the

point of diversion acquired in such years respec-

tively, and the number of acres irrigated under such

appropriations.

Priority Cu. Ft. per Sec. Acres irrigated

1868 4.70 385.95

1872 3.55 295.80

1875 6.15 512.80

1883 7.50 625.20

1886 1.03 85.80

RIGHTS OF DEFENDANTS RECOGNIZED
IN DECREE No. 731

II. The parties defendant to this suit, or their

succesors in interest, hereinafter in this paragraph

II. mentioned, whose rights were adjudicated for

them, or their predecessors in interest, in the de-

cree of this Court in the suit entitled, "Pacific Live-

stock Company, a corporation. Plaintiff, vs. T. B.

Rickey, et al.. Defendants" in Equity No. 731, are

hereby severally [448] adjudged to be the owners

of certain rights acquired by appropriation in and

to the waters of Walker River and/or its tributaries

and are hereby decreed the rights as appropriators

as set forth in the following tabulation, which gives

in separate columns reading from left to right the

name of the present owner of an existing right, the

name of the stream from which the appropriation

was made, the year when the right of appropriation

accrued, the amount of water expressed in cubic

feet per second to the use of which the owner is
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entitled at the point of diversion, the number of

acres irrigated by such water and the description of

the land to which the appropriated waters have been

conducted or applied to a beneficial use. All of the

land below described is situated in townships north

and ranges east of Mount Diablo Base and Meridian

and the designation "M. D. B. & M." is made a

part of each description of land as fully as if spe-

fically set forth. Where the number of acres de-

scribed under the several priorities is in excess of

the number of acres irrigated, it is understood that

the number of acres irrigated are included in the

specific description of the land and that the land

to be irrigated from the several priorities is the

number of acres specifically set forth under ^'No.

of acres irrigated."

* -X- * » * •3f •»

X. The parties above named are hereby ad-

iud^red to ])e the owners of the use of the several

amounts of water from the several streams as above

set forth and are entitled to divert and use such

waters of Walker River and/or its tributaries as

the case may be, for the beneficial purposes speci-

fied, subject to and in accord with the priorities

above set forth. Wherever two or more persons are

-given a priority as of the same year and from the

same stream, such priorities shall be deemed to be

identical in point of time and equal in point of

•right with due regard to the amount hereby allowed

to each. Any of the said parties shall be entitled to

change the manner, means, place or purpose of use

or the point of diversion of the said waters or any
thereof in the manner provided by law, so far as
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they may do so without injury to the rights of

other parties hereto, as the same are fixed hereby.

[508]

XI. Each and every party to this suit and their

and each of their servants, agents and attorneys

and all persons claiming by, through or under them,

and their successors and assigns in and to the

water rights and lands herein described, be and each

of them hereby is forever enjoined and restrained

from claiming any rights in or to the waters of

Walker Biver and/or its branches and/or its tribu-

taries, except the rights set up and specified in this

decree and each of the said parties is hereby en-

joined and restrained from taking, diverting or

interfering in any way with the waters of the said

Walker River or its branches or tributaries so as

to in any way or manner interfere with the di-

version, enjoyment and use of the waters of any

of the other parties to this suit as set forth in this

decree, having due regard to the relative priorities

herein set forth; and each of the said parties is

hereby enjoined and restrained from ever taking,

diverting, carrying away, or otherwise using or

claiming any of the water so allotted to them in any

manner or at any time so as to in any way interfere

with the prior rights of other parties to this suit

as the same are herein set forth, or until such

parties having prior rights as herein specified have
received upon their several lands the waters so

adjudicated to them.

XII. This decree shall be deemed to determine
all of the rights of the parties to this suit and their
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successors iii interest in and to the waters of Walker

River and its tributaries, except the undetermined

rights of Walker River Irrigation District un-

der its application to the State Water Commis-

sion of the State of California and the imdetermined

Tights of the applicants for permits from the State

Engineer of the State of Nevada hereinabove speci-

fied, and it is hereby ordered, adjudged and decreed

[509]

that none of the parties to this suit has any right,

title, interest or estate in or to the waters of said

Walker River, its branches or its tributaries other

than as above set forth, excepting the undetermined

rights of Walker River Irrigation District and the

several applicants for permits from the State Engi-

neer of the State of Nevada. Nothing herein shall

pi'ejudice the rights of any of the parties defendant

hereto under any transfer or legal succession in

interest since the commencement of this suit to any

of the rights hereby adjudicated to the several

parties defendant.

XIII. Nothing herein shall aifect the right of

any of the parties hereto to rotate the use of water,

or to combine or exchange the use thereof, so far

as they may do so without injuriously affecting the

rights of any of the other parties hereto, and the

Water Master, hereinafter mentioned, may permit

the said parties to rotate the use of said water or to

combine or exchange the use thereof, having due
regard to the priorities herein fixed, so far as the

same may be done without injuriously affecting the

rights of the other parties to this suit.
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XIV. The court retains jurisdiction of this cause

for th(^ purpose of changing the duty of water or

for correcting or modifying this decree; also for

regulatory purposes, including a change of the place

of use of any water user, but no water shall be sold

or delivered outside of the basin of the Walker

River except that appurtenant to the lands of Mrs.

J. A. Conway and R. P. Conway referred to in the

foregoing tabulation.

The court shall hereafter make such regulations

as to notice and form or substance of any applica-

tions for change or modification of this decree, or

for change of place or manner of use of water as it

may deem necessary. [510]

The owner of each ditch or canal herein author-

ized to divert water from the Walker River or its

tributaries shall at his own expense install and

at all times maintain at or near the intake of such

ditch or canal, a reliable, sufficient and easily oper-

ated regulating headgate and a locking measuring

box, flume or other device to be approved by the

Water Master, whereby the water diverted into such

ditch or canal may be regulated and correctly meas-

ured. Upon failure of any owner of such ditch or

canal to install such regulating, locking and measur-

ing device on or before the day of
,

193 , or at such earlier date as may be fixed or de-

manded by the Water Master, upon ten days'

notice, or to maintain such regTilating, locking or

measuring device, the Water Master shall cut off

the water from such ditch or canal until the same
shall be so installed and maintained.
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XV. There is hereby appointed

to act as Water

Master, who is hereby charged with the duty of ap-

portioning and distributing the waters of the Wal-

ker Eiver, its forks and tributaries in the State of

Nevada and in the State of California, including

water for storage and stored water, in accordance

with the provisions of this decree. That said Water

Master shall serve until the further order of this

court and may be removed by the court at any time.

The Water Master shall have authority to appoint

deputies to assist him. Upon application

to the court he may employ such additional assist-

ants as the circumstances may require. The said

Water Master shall receive an annual salary of

$
,
payable in monthly installments of

$ The compensation of his assistants

shall be fixed by the court from time to time. The

[511]

said Water Master also shall be authorized to rent,

furnish and maintain an office for his use and to

incur necessary expenses for transportation of him-

self and his assistants and for other proper

purposes, all of which shall be reported to and be

approved by the court twice yearly, that is to say,

on the first day of May and the first day of Novem-

ber in each year.

The compensation of the Water Master and his

assistants and all expenses connected with his em-

ployment shall be apportioned among the several

parties hereto, both in the State of Nevada and in

the State of California, according to the acreage
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of the lands irrigated under this decree, including

stored water and the court reserved jurisdiction to

hereafter enter judgment for any unpaid portion

of said expenses and to make and enforce such

regulations for the collection of said money as may

be necessary and proper.

The said Water Master, with the approval of the

court, may make such rules as may be necessary

and proper for the enforcement of this decree and

for the carrying out of its purposes and objects and

the proper apportionment and distribution, includ-

ing rotation of the use of water where necessary, of

the waters of said Walker River among and to the

persons entitled thereto, including water for storage

and stored water.

XVI. The irrigation season along the Walker

River, its branches and its tributaries, extends from

the tirst day of March to the thirtieth day of Sep-

tember of each year, except that in Bridgeport Val-

ley on the East Walker River and at all points

above Coleville Gauging Station on the West

Walker River the irrigating season covers the period

from March first to September fifteenth of each

year. [512]

XVII. Eacli of the parties to this suit shall

severally pay their costs therein expended.

XVIII. The Special Masters, B. F. Curler and

Robert M. Price, heretofore appointed by the Court

"to take the evidence and testimony herein, and to

report the same to the Court with his recommen-

dations for the advice of the Court as to conclu-

sions of fact and law, and as to the form and sub-
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stance of the decree to be entered" shall be paid

for their several services by the United States of

America, such sums respectively as the Court shall

hereafter order.

Done in open court this day of ,

1935.

United States District Judge.

Received a copy of the proposed foregoing Decree

this 7th day of August, 1935.

GREEN & LUNSFORD
Attorneys for certain defendants

Received a copy of the proposed foregoing Decree

this 7th day of August, 1935.

W. M. KEARNEY
Attorney for certain defendants

Received a copy of the proposed foregoing Decree

this 7th day of August, 1935.

THATCHER & WOODBURN
Attorneys for Sierra Pacitic Power Co.

Received a copy of the proposed foregoing Decree

this 7th day of August, 1935.

WILLIAM S. BOYLE
Attorney for Plaintiff

[Endorsed]: Filed as of Aug. 8, 1935 this 19th

day of November, 1937. [514]
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[Title of District Court and Cause.]

ORDER EXTENDING TIME

Good cause being shown therefor, it is hereby

ordered that the parties, plaintiff and defendants

in the above-entitled cause have until September

29, 1935 to file objections to Findings of Fact and

Conclusions of Law and Decree, filed with the above-

entitled Court on August 9, 1935.

Dated: August 14, 1935.

A. F. ST. SURE
United States District Judge.

[Endorsed] : Filed Aug. 15, 1935.

[515]

[Title of District Court and Cause.]

EXCEPTIONS OF PLAINTIFF TO FINDINGS
OF FACT, CONCLUSIONS OF LAW,

AND DECREE
Comes Now the United States of America, plain-

tiff herein, and excepts to the Master's Report,

Findings of Fact, Conclusions of Law and Decree

filed herein on August 9, 1935, in and for cause of

exceptions, shows:

EXCEPTIONS TO THE FINDINGS OF FACT
First Exception: The Findings of Fact in Para-

graph I, page 2, are erroneous in the following por-

tion thereof:
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**In setting aside said reservation the United

States of America made no reservation of any

water rights for the irrigation of lands

thereof,"

for the reason: (A) that the setting aside of the

Reservation by the United States on November 29,

1859, for the use [516] of the Piute Tribe of the

Walker River Indian Reservation for the purpose

of affording them an opportunity to acquire the arts

of husbandry and civilization, by necessary implica-

tion set aside and reserved so much of the then

unused, imappropriated undisposed of and surplus

waters of the Walker River as would in the future

be needed by the Indians for the cultivation and

irrigation of the lands of the Reservation because

no crops can be raised on these lands without irriga-

tion. (B) That the evidence proves that the inten-

tion of the government was to reserve and did

reserve and use such waters by immediately en-

couraging the Indians in constructing ditches and

in planting crops and in raising crops through irri-

gation and (C) throughout the whole history of

this Reservation, large amounts of money were

appropriated by Congress and used for the purpose

of affording the Indians the opportunity of acquir-

ing the arts of husbandry and civilization.

Second Exception: The Findings of Fact in

Paragraph II, page 4, are erroneous in the follow-

ing portion thereof:

"The peak flow (in Walker River) occurs

late in May or early in June, and thereafter
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the water subsides rapidly so that in most years

the flow by the middle of June is insufficient!

without storage facilities to meet the require-

ments of the lands along the river which have

been brought under cultivation,"

for the reason that the evidence shows that the

white settlers on the river above the Reservation

have unlawfully diverted and wastefully used water

upon their lands prior to the construction of the

Topaz or Bridgeport Reservoir, thereby depriving

the Government of its water for its Indian Reserva-

tion and depleting the flow in the river.

Third Exception: That the Findings of Fact in

Paragraph II, page 4, are erroneous in the follow-

ing portion thereof: [517]

''Even mider natural conditions; that is,

without upstream diversions, the water would

not in some years of low flow reach the lands

of the Reservation by the end of July by reason

of seepage and high evaporation loss,"

for the reason (a) there is no evidence in the case

to that effect; (b) no such conditions have ever

1)een present since irrigation by the upstream set-

tlers commenced; and (c) the inference from the

testimony is to the contrary.

Fourth Exception: The Findings of Fact in

Paragraph V, page 5, are erroneous in the portions

thereof stating that

"the Indians generally refuse to irrigate at

night and there results a considerable loss of

water by reason thereof,"
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for reason that the Iiidiaiis follow the practice of

the white settlers by generally refusing to irrigate

at night.

Fifth Exception: The Findings of Fact in Par-

agraph V, page 5, are erroneous in the portion

thereof stating that

''the number of Indians upon said reservation

is not increasing, and it has not been shown that

there is the necessity or demand by the Indians

for the cultivation or a larger area of land

than two thousand one hundred acres,"

for the reason that it has been sho\Am, and notwith-

standing the constant interference by the upstream'

users and their taking of water from the river: (a)

that about 2,100 acres of land had been irrigated

and cultivated by the Indians as found by the

Master and this under the greatest difficulties and

discouragement because of said interference; and

(b) that the Indians did not wish to dispose of

their allotments but desired to irrigate additional

lands, and that the 10.000 acres of lands claimed

by the Plaintiff would eventually be irrigated by

the Indians; (c) the Master should have found in

accordance with the evidence that the United States

immediately after the creation of the Reservation

began to encourage and teach the Indians to prac-

tice farming and irriga- [518] tion upon the Reser-

vation ; furnish them with seed and implements for

farming; that ditches for irrigation were con-

structed not later than 1866 ; that from the creation

of the Reservation in 1859, the United States has
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continuously encouraged and assisted the Indians in.

cultivating, irrigating farms and irrigating crops;

that the first irrigation was in what was known as

'* Campbell Valley" in the Walker River Indian

Reservation above the present irrigated lands ; that,

on account of high water the Agency and area

where cultivation and irrigation were practiced,

were changed to what is now called "Walker Lake

Yalley"; that a diversion dam was constructed at

or near the location of the present diversion dam as

early as 1872; that ditches w^ere taken out from

said diversion dam on both sides of the river which

were continuously used thereafter by the Indians

and which formed part of the present irrigation

system; that the irrigated area was greatly in-

creased by the Indians with the assistance and

encouragement of the United States; that in 1910

a diversion dam and irrigation; ditches were con-

structed, enlarged and extended so that they

were then in the same condition practically that

they are now; that by this said irrigation system,

as then constructed and as it has since been main-

tained, about 3600 acres of lands can be irrigated

on the Reservation without extension or enlarge-

ment of the ditches; and that with the extensions

and some enhirgements of the ditches approximately

8,000 acres can be irrigated; that all of the lands

covered by said irrigation system and capable of

being irrigated tlierefrom was allotted to the In-

dians in 3906 in the form of agricultural Trust

Patents pursuant to the public statutes of the
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United States and that 504 such allotments were

made to the Indians in tracts or parcels of 20

acres ea,ch; that a portion of said allotments was

located in "Campbell Valley" where the first irri-

[519] gation was practiced by the Indians with the

assistance of the United States soon after the reser-

vation was created; and the Master should have

further found in accordance with the evidence that

the plaintiff had designed and to a large extent

constructed an irrigation system for the ultimate

irrigation of not less than 10,000 acres of the lands

upon the Reservation and that the said 504 trust

allotments of 20 acres each could be irrigated

thereby.

Sixth Exception: The plaintiff excepts to the

statement in the Findings of Fact in Paragraph YI,

on the lower portion of p. 5, to the effect that the

United States Government did not make any ob-

jection nor take any action regarding its reserved

water rights for its Walker River Indian Reserva-

tion until after this suit was begun, for the reason

that there was no evidence to support such finding.

Seventh Exception: Plaintiff excepts to the state-

ment in Paragraph VI in the Findings of Fact to

the effect that the government not having appeared

in a water suit No. 731 between private parties,

defendants, such failure operates as an estoppel

against the sovereign United States for the reasons

:

(a) That the United States was and is the sovereign

proprietor of the lands and water for the Walker

River Indian Reservation reserved ])y the govern-
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ment on Nov. 29, 1859; and (b) as such sovereign

govermnent it cannot be estopped by any action or

non-action on the part of its subordinate unauthor-

ized employes relating to such properties. The sov-

ereign United States can be estopped only by direct

positive action of Congress. Non-action of Congress

does not estop the United States.

Eighth Exception: The Findings of Fact in Par-

agraph VI on page 6, are erroneous in the portion

thereof stating:

''The United States, as late as 1910, relied upon

the doctrine of appropriation for its [520]

rights, in which year the Superintendent of the

Reservation on behalf of the Indians made ap-

plication to appropriate public waters of the

State of Nevada,"

for the reason that the United States has never,

relied upon the doctrine of appropriation of its own

water for its rights for its Indiaui Reservations

and that the Superintendent of the Walker River

Indian Reservation, by filing an application with

the State Engineer for a permit to appropriate

pulilie waters of the State of Nevada, did not estop

the sovereign United States from using its o-wn

reserved waters and did not release or surrender the

water reserved by the United States in 1859, for

the irrigation of its Indian Reser^^ation ; and for the

fui-ther reason that the unappropriated waters of

the Walker River did not belong to the State of

Nevada but belonged to the United States.



Walker River Irr. Dist. et al. 481

Ninth Exception : The plaintii^ calls attention to

the statement in the Findings of Fact in Paragraph

VI, on page 6, as follows

:

''The 69th Congress authorized a reconnois-

sance in Schurz Canyon to determine to what

extent the water supply of Walker River might

be augmented, the feasibility of reservoir sites,

the cost of right of way, etc.",

and states that the appropriation of $10,000.00 was

made by Congress after commencement of this suit

for the purpose of investigating the feasibility of

the construction of a reservoir on the reservation.

We call especial attention to the fact that an in-

vestigation was made and a reservoir for 30,000

acre feet was recommended by Supervising En-

gineer Engle, of the Indian Irrigation Service ; that

the recommendation of Engle has not been approved

by his superiors but that Congress has made no

further appropriation or authorization for the con-

struction of any reservoir, nor has the secretary

of the Interior authorized the construction of any

reservoir.

Tenth Exception : The Findings of Fact in Para-

graph VI, page 6 are erroneous in the portion

thereof stating that [521] a comprehensive report

known as the Blomgren Report was made December

28, 1926 and plaintiff excepts to the same; the

so-called Blomgren report was not introduced in

evidence and was not signed by Blomgren and no

part of this document has ever been approved by



482 United States of America' vs.

the Indian Bureau or the Secretary of the Interior

or by Congress.

Eleventh Exception : The Findings of Fact in the

last portion of Paragraph VI, pp. 6 and 7, in which

are sot out certain findings by Si)ecial Master,

Henry Thurtell, in Suit No. 731, in which the

United States was not a party, but which were

conceded by the defendants in this suit. These

findings should have been, under the facts and the

law, a finding that the United States on November

29, 1859 had reserved of the surplus and unappro-

priated waters of the Walker River 150 second feet

for diversion and beneficial use upon the irrigable

portions of the allotments to the Indians upon the

Walker River Indian Reservation, instead of the

five separate priorities dated 1868, 1872, 1875, 1883

and 1886, aggregating a diversion of 22.93 second

feet for the irrigation of 1905.55 acres. The Plain-

tiff states that said concessions by defendants and

said findings b}^ said ThurteU are as follows

:

Priority c. f . s. Acres

1868 4.70 385.95

1872 3.55 295.80

1875 6.15 512.80

1883 7.50 625.20

1886 1.03 85.80

EXCEPTIONS TO THE CONCLUSIONS
OF LAW

1. The Conclusions of Law in Paragraph I, p.

25, are as follows:

''The law or doctrine of appropriation [522]

and not of riparian rights applies to all the
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claims of all parties in this suit in and to the

waters of Walker River and its tributaries."

The plaintiff excepts to the above for the reason

that neither the doctrine of appropriation nor the

doctrine of riparian rights applies to the rights of

the United States of America for its water reserved

for irrigation uses upon its Walker River Indian

Reservation; but the doctrine which applies to the

United States herein is the doctrine that the sov-

ereign United States reserves its own waters for its

own uses upon its own lands. On November 29, 1859

the Indian Reservation was established by the

United States and so much of the unused, unappro-

priated and undisposed waters of the Walker River

as would in the future be needed for the irrigation

of the lands of the Walker River Indian Reserva-

tion, were reserved for the use and benefit of the

Indians thereon with a priority right of Novem-

ber 29, 1859.

2. The conclusions of law in Paragraph II, p.

25, are erroneous in that the 22.93 second feet of

water with priorities for various amounts dated

1868, 1872, 1875, 1883 and 1886, aggregating 22.93

second feet should have been all a reserved priority

right of November 29, 1859, and an additional

amount of 127.07 second feet of water should also

have been found as a conclusion of law as having

been reserved by the Government in 1859, making

a total reservation of 150 second feet for the irriga-

tion of 10,000 acres of irrigable allotments upon the

Reservation with a priority of November 29, 1859.
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EXCEPTIONS TO THE DECREE
The Master's Decree herein as set forth in Par-

agraph niunbered I is erroneous in that the rights

adjudged the United States for five appropriations

aggregating 22.93 second feet of water with priori-

ties dated 1868, 1872, 1875, 1883 and 1886, [523]

should have been a reserved priority right of No-

vember 29, 1859, and in addition thereto there

should have been an additional amount of 127.07

second feet with a reserved priority of November

29, 1859, making a total reserved right to divert

150 second feet from the Walker River, a non-

navigable stream, with a priority of November 29,

1859, for the irrigation and other beneficial uses

upon 10,000 acres of irrigable allotments on the

AValker River Indian Reservation. The reason for

this, as before stated in Exceptions to the Findings

of Fact and Conclusions of Law, is that the Gov-

ernment on November 29, 1859, was the absolute

sovereign owner of all surplus unappropriated, im-

used and undisposed of waters in the Walker River,,

and by the establishment of the Reservation on

November 29, 1859, withdrew from further appro-

priation and use so much of the said waters of the

Walker River as would in the future be needed for

beneficial uses upon the lands of its Walker River

Indian Reservation, and that the amount of water

so required, needed and reserved is 150 second feet

diversion right with a priority of November 29,

1859.
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Wherefore, Plaintiff, having specified its excep-

tions to the Master's Findings of Fact, Conclusions,

of Law and Decree, prays that said Findings of

Fact, Conclusions of Law and Decree be modified

in accordance with the facts and the law, giving a

decree for the United States for 150 second feet of

water for the irrigation and other beneficial uses

upon 10,000 acres of irrigable lands upon the

Walker River Indian Reservation.

Respectfully submitted,

ETHELBERT WARD
Special Assistant to the Attorney General

WILLIAM A. BOYLE
Special Assistant to the Attorney General

Solicitors for Plaintiff

[Endorsed] : Filed Sept. 27, 1935.

[524]

[Title of District Court and Cause.]

EXCEPTIONS OF DEFENDANT, WALKER
RIVER IRRIGATION DISTRICT, TO
MASTER'S PROPOSED FINDINGS OF
FACT, CONCLUSIONS OF LAW AND
DECREE

Comes now Walker River Irrigation District, one

of the defendants above named, and excepts to the

Master's proposed findings of fact, conclusions of

law and decree filed herein on the 9th day of

August, 1935, and for its exceptions, shows:
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First Exception: This defendant excepts to the

said findings of fact and decree as proposed in

that there is omitted therefrom the following claims

and rights of Walker River Irrigation District,

which should be included in the decree as Subdivi-

sions (f), (g), (h) and (i), paragraph VIII, page

65, and in paragraph XVIII, page 20 of the decree

:

" (f ) That Walker River Irrigation District

is entitled to a water right from the West

Walker River with a priority of September 11,

1902, but subject to the rights of all defendants

embraced within Decree No. 731, entitled 'Pa-

cific Livestock Companj^ vs. T. B. Rickey et al.',

in the above-entitled court for a right to divert

[525] from West Walker River 1,000 cubic feet

of water per second (50,000 miners' inches,

measured under four-inch pressure), not to

exceed 85,000 feet per amium for the purpose

of storing said water in what is known as

Alkali or Topaz Lake Reservoir, which said

right to store said water shall not be in addi-

tion to the storage rights in said Topaz Lake

elsewhere in this decree specified. The said

water rights is evidenced by a notice recorded

in Book "C" of Water Locations, page 289, in

the office of the County Recorder of Mono
County, California.

<'(g) Walker River Irrigation District is

also entitled to an appropriation of water as

follows: A water right for 3,000 cubic feet of

water per second of the waters of the East
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Walker River, evidenced by application No.

5440 filed with the State Engineer of the State

of Nevada on the 3d day of April, 1919, which

said application is still in full force and effect

and subject, however, to said application being

completed pursuant to the laws of the State of

Nevada.

*'(h) Walker River Irrigation District is

also entitled to an appropriation of water as

follows : A water right for 3,000 cubic feet of

water per second of the waters of the West
Walker River, evidenced by Application No.

5528, filed with the State Engineer of the State

of Nevada on the 6th day of June, 1919, which

said application was duly approved by the State

Engineer of Nevada, and a permit issued

thereon, which said application and permit are

still in full force and effect, subject, however,

to said permit being completed pursuant to the

laws of the State of Nevada. [526]

''(i) Walker River Irrigation District is

also entitled to an appropriation of water as

follows: A water right for two cubic feet of

water per second of an Unnamed Stream to be

diverted at a point in the NE% of NW^A of

Section 32, Township 10 North, Range 22 East,

M. D. B. & M., for storage in Topaz Lake,

evidenced by Application No. 6583 filed with the

State Engineer of the State of Nevada on the

3d day of November, 1931, which said applica-

tion is still in full force and effect, subject,
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however, to said application being completed

pursuant to the laws of the State of Nevada."

That the foregoing rights appear to have been

omitted from both the findings and decree, not-

withstanding that proof was made of the same.

Wherefore, this defendant, Walker River Irriga-

tion District, requests that the foregoing omission

be added to the decree and findings as finally

adopted.

Dated: September 28, 1935.

Service of the foregoing Exceptions, by copy,

admitted this 28th day of September, 1935.

W. M. KEARNEY
Attorney for Defendant, Walker

River Irrigation District.

Special Master.

Special Assistant to the Attorney

General—Of Solicitors for

Plaintiff.

THATCHER & WOODBURN
AttoiTieys for Defendant, Sierra

Pacific Power Company, a

corporation.

GREEN & LUNSFORD
Attorneys for Certain Defendants.

[Endorsed]: Filed Sept. 28, 1935. [527]
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[Title of District Court and Cause.]

EXCEPTIONS OF DEFENDANT, GEORGE
PARKEH, TO MASTER'S PROPOSED
FINDINGS OF FACT, CONCLUSIONS OF
LAW AND DECREE.

Comes now George Parker, one of the defendants

above named, and excepts to the Master's proposed

findings of fact, conckisions of law and decree filed

herein on the 9th day of August, 1935, and for his

exceptions, shows:

First Exception: This defendant excepts to the

said findings of fact and decree as proposed in that

there is omitted therefrom the following claim and

right of this defendant, which should be included

in the findings and decree

:

''That defendant, George Parker, is entitled

to an additional water right from Birmingham

Slough, a tributary of Walker River, for 0.8782

cubic feet per second, or 263.46 acre feet per

annum, with a priority of March 13, 1916, for

the irrigation of 87.82 acres of land in Section

20, Township 15 North, Range 26 East, M. D.

B. & M., as evidenced by Certificate No. 1178,

Book 5 page 1178, Records of the State En-

gineer of the State of Nevada, [528] which said

certificate was issued under Permit No. 3830."

That said water right was omitted from the find-

ings and decree, notwithstanding proof of such right

was dulv made.
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Wherefore, this defendant, George Parker, re-

quests that the foregoing omission be added to the

decree and findings as finally adopted.

W. M. KEARNEY
Attorney for Defendant,

George Parker

Service of the foregoing Exceptions, by copy, is

hereby admitted this 28th day of September, 1935.

Special Master

Special Assistant to the Attorney General

—

of Solicitors for Plaintiff

THATCHER & WOODBURN
Attorneys for Defendant, Sierra Pacific

Power Company, a corporation

GREEN & LUNSFORD
Attorneys for Certain Defendants

[Endorsed] : Filed Sept. 28, 1935. [529]
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George B. Thatclier

William Woodbum
William J. Forman

THATCHEK AND WOODBURN
Attorneys and Counselors at Law

206 North Virginia Street

Reno, Nevada

January 10, 1938

O. E. Benham, Clerk

U. S. District Court

Carson City, Nevada

Dear Mr. Benham:

We are in receipt of a letter from Mr. Roy W.
Stoddard, Special Assistant to the Attorney Gen-

eral, in respect to the Walker River suit, in which

he states that copies of the defendant's exceptions

to the master's proposed findings of fact were to be

typed in the clerk's office and the respective de-

fendants billed accordingly.

The defendant, The Sierra Pacific Power Com-

pany, is not involved or affected by the appeal now^

pending by the government and we do not desire

to have the exceptions of the Power Company certi-

fied to the Appellate Court or included in the

printed record on appeal.

Mr. Stoddard states that if we would advise you

of this fact it would save the cost of typing the

copies.

Yours very truly,

THATCHER & WOODBURN.
WJF/aa

Received Jan. 11, 1938. Clerk's Oface. [530]
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[Title of District Court and Cause.]

OPINION.

St, Sure, District Judge.

The Government objects to the holding of this

court (11 Fed. Supp. 158) and the proposed find-

ing, that in setting aside the Walker River Indian

Reservation no express reservation of water for

purposes of irrigation was made in the executive

order of 1859. The Government contends (citing

Winters vs. United States, 207 U. S. 564; McFad-

den V. Mountain View Min. & Mill. Co., 97 Fed.

670 ; Gibson v. Anderson, 131 Fed. 39 ; Opinions of

Attorney General Vol. 34, page 171) that there was

an implied reservation of water.

Even if a reservation of water may be implied in

the executive order, however the Indian rights may

be defined or labeled in this instance, this court is

of the opinion that the facts and circumstances have

placed the white settlers in an inexpugnable posi-

tion. Briefly, the facts, as dis- [531] closed by the

evidence and narrated in this court's opinion in 11

Fed. Supp. 158, show that after the establishment of

the Reservation in 1859 (then and thereafter the

Indians being at w^ar with the whites), commencing

1860 the whites acquired title from the United

States to lands above the Indian Reservation, bor-

dering on and adjacent to the Walker River and its

tributaries; that they also acquired w^ater by prior

appropriation for a beneficial use, and actually ii'ri-

gated and reclaimed such lands ; that they have en-
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joyed undisputed and undisturbed possession of

such lands and such water rights for more than fifty

years ; that to dispossess them now would bring ruin

to long-established settlers, and return to waste the

lands which they, by their industry and with the

acquiescence of the Government, reclaimed from the

desert.

Under such facts and circumstances this court is

not moved to give a decree destroying the rights of

the white pioneers.

Dated: March 21, 1936.

[Endorsed] : Filed Mar. 23, 1936. [532]

[Title of District Court and Cause.]

ORDER.

Ordered that the exceptions of plaintiff to find-

ings of fact, conclusions of law, and decree be, and

the same are hereby overruled.

Dated: April 14, 1936.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Piled April 15, 1936. [533]
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

The above entitled cause having been submitted

for decision on January 10, 1936, and the Court

having considered the law and the evidence, finds

as follows:

I. Walker River Indian Reservation, hereinafter

referred to as ''Reservation", was set aside by the

United States of America on November 29, 1859,

for the use of the Pahute tribe of Indians. In

setting aside said Reservation the United States of

America made no express reservation of any water

rights for the irrigation of the lands thereof. [534]

II. Walker River is an unnavigable, interstate

stream consisting of two main branches, the East

and West Walker Rivers, which are fed by many
small streams most of which rise on the eastern

slope of the Sierra Nevada Mountains in Alpine

and Mono Counties, California. The West Walker

River flows through Leavitt and Pickle Meadows,

two high mountain valleys, thence through a canyon

with practically no cultivated area, thence northerly

and northeasterly through Antelope Valley into the

State of Nevada, thence through Smith Valley to

the head of Mason Valley where it joins the East

Walker River. The principal streams forming the

East Walker River combine in Bridgeport

Meadows, which is a large area devoted to the rais-

ing of wild grasses and pasturage at an elevation of

about sixty-eight hundred feet above sea level. The
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East Walker River flows thence northerly and

northeasterly through canyons and sparsely popu-

lated valleys to Mason Valley, where it joins the

West Walker River and forms the main Walker

River. This river flows northerly and northeasterly

through Mason Valley to near the town of Wabuska,

where it turns abruptly to the southeast and

flows through the Reservation and thence into Walker

Lake. The mountains at the source of these streams

are sparsely forested and afford little protection

for the snows which melt rapidly in the spring

months resulting in a rapid runoff of the water.

From the source of the West Walker River to its

junction with the East Walker River the distance

is approximately sixty-six miles; from the source

of the East Walker River to its junction with the

West Walker River the distance is approximately

seventy-four miles; and from the jimction through

Mason Valley to the point of diversion on the Res-

ervation the distance is approximately thirty-seven

miles; and from the latter point to [535] Walker

Lake the distance is approximately twelve miles. The

flow of said river is variable from day to day, from

month to month and from year to year. The peak

flow occurs late in May or early in June and there-

after the water subsides rapidly so that in most

years the flow by the middle of July is insufficient,

without storage facilities, to meet the requirements

of the lands along the river which have been brought

under cultivation. Even under natural conditions,

that is, without upstream diversions, the water

would not, in some years of low flow, reach the lands
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of the Reservation by the end of July by reason

of seepage and high evaporation loss.

III. The lands along Walker River, including

the lands in the Reservation, are arid and incapable

of producing crops without artificial irrigation and

there is no source of supply for the irrigation of

the lands of the parties to this suit except Walker

River and its tributaries.

IV. The first use of water from said river by

the plaintiff and by the predecessors of the defend-

ants was by means of the overflow of the river in

periods of high water, but within a few years after

said Reservation was set aside the plaintiff and

the settlers upstream commenced the construc-

tion of ditches and dams for the diversion of the

water upon their lands. The plaintiff from time to

time enlarged and extended the irrigation ditches

upon said Reservation until there are now two

canals thereon having a combined length of seven-

teen miles, a combined capacity of one hundred

fifteen cubic feet per second and lateral ditches hav-

ing a combined length of thirteen miles. There are

approximately two thousand one himdred acres of

said Reservation under cultivation and irrigation

and the Indians produce thereon valuable crops of

alfalfa hay, grain, vegetables, fowl and livestock,

part of which they are enabled to sell. [536]

V. There are upon said Reservation approxi-

mately five hundred Indians. Ninety-six individual

Indians are farming parts of one hundred forty

allotments of twenty acres each and ninety-six al-

lotments have homes on them. The Indians general-
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ly refuse to irrigate at night and there results a

considerable loss of water by reason thereof. The

number of Indians upon said Reservation is not

increasing and it has not been shown that there is

the necessity or demand by the Indians for the cul-

tivation of a larger area of land than two thousand

one hundred acres.

VI. The lands along Walker River and its trib-

utaries above the Reservation were purchased from

the United States under acts of Congress by the

white settlers, the earliest title originating shortly

after the establishment of said Reservation and the

water of Walker River was applied to beneficial use

upon said lands by successive appropriations, the

earliest appropriation being in 1860. In order to sup-

plement the supply for irrigation purposes the set-

tlers through the defendant. Walker River Irriga-

tion District, constructed in 1922 Topaz Lake Reser-

voir having a capacity of approximately fifty thou-

sand acre feet and in 1924-25 Bridgeport Reservoir

having a capacity of approximately forty-two thou-

sand acre feet and is storing therein the surplus or

flood waters of said river. The aggregate cost of these

reservoirs was over Eight Hundred Thousand Dol-

lars. No objection was made by the United States

of America to the appropriation of water by the

white settlers or their construction of expensive

irrigation works and no proceedings were taken to

determine or preserve the respective rights of the

United States of America and the white settlers

along said river until the commencement of this
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suit, notwithstanding the United States of America

was given an opportunity to become a party to the

suit in this Court entitled [537] "Pacific Livestock

Company, a corporation, plaintiff, vs. T. B. Rickey,

et al., defendants," No. 731 (hereinafter referred

to as suit No. 731), which suit was brought for the

purpose of determining all of the water rights in

and to the waters of "Walker River and its tribu-

taries, commenced in 1904 and decided March 22,

1939, and was invited to file its pleadings in said

suit as stipulated by nearly all of the parties thereto

under date of May, 1907. The United States of

America as late as 1910 relied upon the doctrine of

appropriation for its rights, in which year the

superintendent of the Reservation, on behalf of the

Indians, made application to appropriate public

waters of the State of Nevada. The Sixty-ninth

Congress authorized a reconnaissance in Schurz

Canyon to determine to what extent the water sup-

ply of Walker River might be augmented, the feasi-

bility of reservoir sites, the cost of rights of w^ay,

etc. Pursuant to this authorization, a comprehensive

report known as the Blomgren report was made De-

cember 26, 1926, and the supervising engineer rec-

ommended to the government as follows

:

"1. That water rights be adjudicated at the

earliest possible date.

2. That the entire river system be placed in

charge of a water commissioner appointed by

the Federal court, with instructions to require

the installation of suitable weirs, headgates, and

measuring devices by all diverters.



Walker River Irr. Dist. et al. 499

3. That a storage reservoir be created for

the Indian land of Walker River Indian Res-

ervation by the construction of a dam at the

Rio Vista site, and that the irrigation system be

extended to cover the entire irrigable area of

the Reservation."

It was found by Special Master Henry Thurtell

in said [538] suit No. 731 and conceded by the de-

fendants in this suit that the United States of

America had appropriated from the Walker River

and applied to beneficial use upon the lands of the

Reservation for the use of the Indians, the quan-

tities of water in cubic feet per second with dates

of priority and the number of acres irrigated

thereby, as follows:

Priority c.f.s Acres

1868 4.70 385.95

1872 3.55 295.80

1875 6.15 512.80

1883 7.50 625.20

1886 1.03 85.80

VII. The areas irrigated from said river, ex-

clusive of the irrigated lands in the Reservation, are

approximately as follows:

Bridgeport Meadows 20,000 acres

Narrow valleys on East Walker 16,000 acres

Antelope Valley 12,000 acres

Smith Valley 15,000 acres

Mason Valley 48,000 acres

VIII. There is a considerable return flow into

Walker River from the water diverted for irriga-
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tion ill the valleys above said Reservation, which

augments to a certain extent the flow in the river

at said Reservation, but the data furnished in the

evidence is insufficient upon which to base any find-

ings as to the quantity of such return flow.

IX. The assessed valuation of the lands in

Walker River Irrigation District is approximately

Four Million Dollars. The annual production con-

sisting of alfalfa hay, vegetables, grain, dairy prod-

ucts, wool, eggs, fowl and livestock produced upon

the lands watered by said river, exclusive of the

lands of said Reservation, are of the value of up-

wards of [539] Two Million Dollars. Walker

River Irrigation District covers an area of one him-

dred sixty thousand acres of irrigable land, not all

of which is irrigated, and extends up Walker River

and its tributaries to the California State Line.

The population of the District is approximately

three thousand and that of Bridgeport and Ante-

lope VaUeys, in California, approximately six hun-

dred.

X. The parties to this suit in their pleadings

have recognized as effective and binding the water

and ditch rights along Walker River with the prior-

ities which were adjudicated by the final decree of

this court in the cause entitled ''Pacific Livestock

Company, a corporation, plaintiff, vs. T. B. Rickey,

et al, defendants," in Equity No. 731, but subject

to the rights and priorities which the court shall

find the plaintiff and Sierra Pacific Power Com-
pany shall be entitled to, which adjudicated rights

are set forth in detail in the decree accompanying
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these findings and which description in said decree

is made a part hereof by reference as fully as

though said description were fully set forth herein.

XI. The parties to this suit have stipulated

as follows respecting the relative water rights other

than those of the plaintiff and Sierra Pacific Power

Company, of the water users along the Walker

River and its tributaries, which were not adjudi-

cated by said decree in said Suit No. 731 : [540]

''UNITED STATES vs. WALKER RIVER
IRRIGATION DISTRICT, ET AL,

C-125

In order to shorten the trial of this case,

and to facilitate its early determination, the

plaintiff is willing to make concessions to cer-

tain defendants, provided they are assented

to by the other parties hereto.

The plaintiff concedes to the defendants here-

inafter named for and appurtenant to the lands

belonging to said defendants respectively, the

following water rights on and along the Walker

River and its tributaries in Nevada and in Cal-

ifornia, with the priorities also hereafter named

in connection therewith ; except that the priori-

ties and water rights of the plaintiff. United

States of America, as they may be fixed and

determined by the court shall take their places

in the order of priorities so that said defend-

ants' rights as so conceded, which are subse-

quent to the rights of the United States as they
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may be fixed and determined by the court here-

in shall be subordinate to the rights of the

United States.

All the rights of the defendants as hereby

conceded shall be fixed and determined upon the

basis of the doctrine or laAv of appropriation

and not upon the doctrine or law of riparian

rights.

The duty of water shall be at the rate of

.016 cubic feet of water per second of time

per acre for [541] each acre of land irrigated

during the irrigation season. In Bridgeport

Valley on the East Fork of the Walker River,

and at all points above Coleville Gauging Sta-

tion on the West Fork of the Walker River, the

irrigation season covers the period from March

1st to September 15th in each year, and at other

points on said river the irrigation season shall

conform to the season fixed in Decree No. 731.

The water shall be measured at the point of di-

version from the river.

The names of the defendants included in this

concession; the description of the lands; the

dates of priorities, and the areas are as fol-

lows :
'

'

(For the sake of brevity the schedule of the

rights covered by this stipulation is not set forth

herein, but is set forth in detail in the decree ac-

companying these findings under the head of

''Rights of Other Defendants not included in the

Decree in said suit No. 731", which schedule in said
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decree is made a part hereof by reference as fully

as though said description were fully set forth

herein.)

''The irrigated areas and reservoir capacities

referred to in the foregoing tabulation shall

be verified by rough survey made by the engi-

neers or representatives of the said defendants

above named, and checked and approved by the

engineers or representatives of the plaintiff

prior to insertion in any final decree entered

herein. In the preparation of the recommended

and final decree in this cause, the plaintiff shall

[542] not be precluded from correcting any

errors, omissions, mis-calculations, land descrip-

tions or duplications of lands or water rights

contained in the foregoing tabulations.

The court shall retain jurisdiction of this

cause for the purpose of changing the duty of

water or for correcting or modifying the decree

to be entered; also for other regulatory pur-

poses, including a change of the place of use

of any water user, but no water shall be sold

or delivered outside of the basin of the Walker

River (except that appurtenant to the lands

of Mrs. J. A. Conway and R. P. Conway, re-

ferred to in the foregoing tabulation). The de-

cree shall provide for the method and char-

acter of notice to be given respecting any pro-

posed changes or modifications thereof. The de-

cree shall contain such other provisions as may
be determined proper by the court for the ad-
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ministration of the decree and the distribution

of water thereunder.

All the foregoing is subject to such rights

and priority or priorities for the plaintiff's

lands, and water rights as may be determined

by the court.

This, and the foregoing concession and tab-

ulation does not include and does not refer to

the lands and water rights of the Sierra Pacific

Power Company, and is without prejudice to

their claim of riparian rights. Whatever rights

are claimed by said Sierra Pacific Power Com-

pany are unaffected by this concession to the

other defendants, and are unaffected by their

assent thereto." [543]

XII. The irrigation season along the Walker

River, its branches and its tributaries, extends from

the first day of March to the thirtieth day of Sep-

tember of each year, except that in Bridgeport

Valley on the East Walker River and at all points

above Coleville Gauging Station on the West
Walker River the irrigation season covers the

period from March first to September fifteenth of

each year.

XIII. Sierra Pacific Power Company is the

owner of 2638.95 acres of land in Mono County,

California, at the head waters of West Walker

River, described as follows:

Sw^amp lands acquired under the Act of Congress

of September 28, 1850.
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SVs of NE,i4, El/s of SW%, SE% of Sec. 23;

81/2 of NEi/4 of Sec. 24; SEi/4 of NE14 of Sec.

25 ; Wl/s of NEI4, El/s of NWI4, W-/^ of SWI4,

NW14 of SEi/4, Sec. 26; NE% of SE%, Sec.

27; T. 6N., R. 22 E.

Ni/s of SEi/4, SW14 of SE14, SE% of SW%,
Sec. 18; NW14 of NW14, Sec. 22; NWL4 of

NW14, Sec. 30; T. 6 N., R. 23 E. M. D. B. & M.

School lands acquired under the Act of Congress

of March 3, 1853, described as follows:

Wi/s of NE14, Eys of NW14, SE14, NE14
of SW14, Sec. 16; T. 7 N., R. 23 E. M. D. B.

& M. Surveyed March 30, 1880.

School lieu lands acquired under the Act of Con-

gress of March 3, 1853, with certificate numbers of

selection by the State of California and the date

of approval by the Secretary of the Interior, as

follows

:

SWi/4 of SW14, Sec. 10; T. 6 N., R. 23 E.

SW14 of SW%, Sec. 22; Wl/s of NW14, NWI4
of SW14, Sec. 27 ; T. 7 N., R. 23 E. M. D. B.

&M.
Acquired under certificate 12,717, approved

June 25, 1896. [544]

SE14 of NW:i4, SEi/4 of SW%, Sec. 4; W-/2

of NW14, NEI4 of SW14, Wi/s of SE14, Sec.

9; Ei/s of NE%, Sec. 21; T. 7 N., R. 23 E. M.

D. B. & M.

Acquired under certificate 12,163, approved

June 25, 1896.
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Lots 2 and 3 of Section 4; T. 7 N., R. 23 E.

M. D. B. & M.

Acquired under certificate 13,649, approved

June 25, 1896.

WVs of NEI4, Wl/s of SEI4, Sec. 33; T. 8

N., R. 23 E. M. D. B. & M.

Acquired under certificate 12,593, approved

June 25, 1896.

Wi/s of NW14, Wl/s of SW14, Sec. 15; T. 6

N., R. 23 E.

NEi/4 of NEI4, Sec. 28; T. 8 N., R. 23 E.

M. D. B. & M.

Acquired under certificate 12,865, approved

June 15, 1898.

NW14 of NE14, Sec. 28; T. 8 N., R. 23 E.,

excepting 3.79 acres, rectangular in form, at the

Northwest comer of said NW% of NEi/4. M.

D. B. & M.

Acquired under certificate 17,485, approved

June 15, 1898.

SW/4. of SE14, Sec. 4; T. 6 N., R. 23 E. El/g

of SE14, Sec. 21; EVs of NEl/4, Sec. 28; T. 7

N., R. 23 E. M. D. B. & M.

Acquired under certificate 12,157, approved

January 2, 1902.

The above described lands are riparian to West

Walker River and its tributaries at the head waters

thereof in that each separate tract originally ac-
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quired under a single title borders on said river or

its tributaries. The water has been diverted from

said river and its tributaries, Green Creek and Poor

Creek, by said Sierra Pacific Power Company and

its predecessors ini interest from the year 1901 and

for sometime prior thereto by means of nine small

ditches and applied to the lands for the irrigation

thereof. The lands so irrigated comprise three him-

dred twenty-two acres of irrigated land and twelve

acres of natural overflowed land situated in the fol-

lowing described parcels in Pickle Meadows, [545]

Mono County, California:

81/2 of NE14, EVs of SWI4, SE%, Sec. 23;

SVs of NEi^, Sec. 24; Wi/s of NE14, Ei/s of

NW14, W/2 of SW%, NWi/4 of SE14, Sec. 26;

T. 6 N., R. 22 E.

Ny2 of SEy4, SW% of SEi/4, SE% of sw%,
Sec. 18 T. 6 N., R. 23 E. M. D. B. & M.

The time of the diversion of said waters and

putting same to a beneficial use for irrigation

prior to 1901 was not established by the evidence.

The irrigating season in said Pickle Meadows was

stipulated to be from April first to September

fifteenth of each year. One-fortieth of a cubic foot

of water per second is necessar}^ for the irrigation

of each of said three hundred twenty-two acres of

land, or a total of 8.05 cubic feet per second for all

of said land.

By reason of the situation of said lands and the

tfall of the waters flowing over and across the same.



508 United States of America' vs.

said lands are adaptable, and said waters can be

beneficially used by said Sierra Pacific Power Com-

pany for the hydraulic effect of the same in the pro-

duction of power and in the generation of electricity.

XIV. During the final hearings before the Mas-

ter, it was stipulated by counsel representing all

of the parties to the suit that H. S. Morgan, suc-

cessor to Spence W. Gregory, by his predecessors

in interest, appropriated in 1860 and beneficially

used thereafter from the waters of Rough Creek

and its tributaries 1.20 c. f. s. of water for the irri-

gation of seventy-five acres of land out of the fol-

lowing described parcels situated in To^\Tiship 5

North, Range 27 East. [546]

SE14 of SE14 of Section 8; SWi,4 of SW%
of Section 9; NW14 of NW14 of Section 16;

Ei/s of NEI4 of Section 17.

and it was further stipulated that a supplemental

answer and counterclaim of H. S. Morgan setting

forth such rights be waived and that he be adjudged

to have such rights.

XV. It was also stipulated that as to the rights

of Ira Fallon set forth in the stipulation respecting

the rights other than those covered by said decree

No. 731, a duplication of rights amounting to 4.58

c. f. s. had been included in said stipulation and

that 4.58 c. f. s. of water should be deducted from

the stipulated rights so that the allotment to him

imder said last mentioned stipulation should read

as follows:
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Date Water used for

irrigation in

c. f. s.

Acres Irrigated Stream

1874 5.14 428 Walker River

3880 2.644 220

1891 .936 78

for use upon the following described lands

:

NE%, Sec. 2; T. 14 N., R. 25 E. Wi/s of

SE.14, Sec. 23; Ei/s of SWI4, Sec. 24; W% of

SWL4, SEI4 of SWi/4, El/a of NWI4, Sec. 25;

WVs of NE14, Ei/s of SEi/4, Sec. 26 ; NE14, EVs
of NWi^, NE14 of SW14, NEi/4 of SE14, Si/s

of SE:i4, Sec. 35; WVs of Wi/g, Sec. 36; T. 15

N., R. 25 E.

XVI. It was also stipulated that Joe Scierine

acquired from Mono County, California, under date

of May 6, 1929, since the commencement of this suit,

the following described lands and the water rights

for the irrigation thereof from Virginia and Dog-

town Creeks, to-wit: [547]

Date Wated used Acres

for irriga- irri-

tion in c. f . s. gated Description

1861 1.28 80 N1/2 of NE14, SE1/4 of

1863 1.28 80 NEi/4, NE14 of NW1/4,

Sec. 21; SW1/4 of NW1/4,

Sec. 22; T. 4 N., R. 25 E.

M. D. B. and M.

and it was further stipulated that the filing of a

supplemental answer and cross complaint by said

Joe Scierine be waived and that he be entitled

to said claim in the decree.



510 United States of America) vs.

XVII. Antelope Valley Mutual Water Company

is a corporation organized under the laws of the

State of Nevada. It is the successor in interest

of all the rights of Antelope VaUey Land and Cat-

tle Company in and to the waters of West Walker

River and its tributaries except certain rights con-

veyed to A. A. Pitt, Edmond Powell, J. A. McAl-

lister and Bruce Chichester, aggregating 5.86 c. f. s.

It has no interest in the lands upon which said

water is used but acts as an agent for the distribu-

tion of such waters to the owners of the lands

who in the main acquired them from Antelope Val-

ley Land and Cattle Company. Antelope Valley

Mutual Water Company has changed its applica-

tion of the water under its priority of 1864 for 17.60

cubic feet of water per second for the irrigation

of eleven hundred acres of land along the West
Walker River known as the Nevada Lands, Rickey

Ranch, as shown in said suit No. 731, to the follow-

ing described lands and that such substitution does

not impair the rights of other parties to this suit.

NW14 of NW%, Sec. 4; EVs of Ei/s, SW%
of NE14, SE% of NW14, NW14 of SE14, Sec.

5; SE14 of NW%, Wy2 of SE14, Sec. 8; T. 8

N., R. 23 E.

Ni/s of NE14, Sec. 31; T. 9 N., R. 23 E.

Si/s of NE14, SWi/4 of SE14, Sec. 12; Ni/s of

NW14, SW14 of SW%, Sec. 13; SE% of NE14,

Sec. 36; T. 9 N., R. 22 E. SWi/4 of NW%,
Sec. 7, Wi/s of SW14, Sec. [548] 16; SW14 of

NWi/4, WVs of SW%, Sec. 33; T. 9 N., R.

23 E.
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XYIII. The defendant, Walker River Irriga-

tion District, a corporation, is the owner of Bridge-

port Reservoir, having a present capacity of forty-

two thousand acre feet, situated on the East Walker

River below the Town of Bridgeport, and has made

application to the State Water Commission of the

State of California for water appropriation from

the flood and unappropriated waters of East Walker

River and its tributaries for the purpose of stor-

ing said water in said reservoir and distributing

the same to its shareholders, to supplement the use

of water to which they are entitled under the decree

in case No. 731 as recognized by the stipulations

hereinbefore set forth when the flow of water in

said river is insufficient to meet their several rec-

ognized rights.

Said appropriation is as follows

:

Amended application nmnber 1389, permit num-

ber 2536, received by said Commission March 11,

1925, for sixty-three thousand acre feet per annum,

approved June 18, 1926, for the amount of water

applied for which can be beneficially used, not to

exceed fifty-seven thousand acre feet per annum,

subject to vested rights, for storage to be collected

from East Walker River from September first to

about July twentieth of each season, the construc-

tion work was required to be completed thereunder

on or before July 1, 1927, and complete application

of the water to the proposed uses to be made on or

before August 1, 1929.

And said Walker River Irrigation District is the

owner of Topaz Lake Reservoir, having a present
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capacity of fifty thousand acre feet, situated near

West Walker River below Antelope Valley and has

made applications to the State Water Commission

of the State of California for appropriations from

[549]

the flood and unappropriated waters of West Walk-

er River and its tributaries for the purpose of stor-

ing said water in said reservoir and distributing the

same to its shareholders, to supplement the use

of water to which they are entitled under the decree

in case No. 731 as recognized by the stipulations

hereinbefore set forth when the flow of water in

said river is insufficient to meet their several recog-

nized rights.

Said appropriations are as follows:

Amended application number 2221, permit num-

ber 2537, received by said Commission March 11,

1925, for eighty-five thousand acre feet per annum,

approved June 18, 1926, for the amount of water

which can be beneficially used, not to exceed eighty-

five thousand acre feet per annum, subject to vested

rights, for storage in Topaz Lake Reservoir, to be

collected from West Walker River from about Oc-

tober first to July fifteenth of each season,

the construction work was required to be completed

theremider on or before January 1, 1930.

Amended application number 2615, permit num-

ber 2538, received by said Commission April 26,

1923, for two hundred acre feet per annum, ap-

proved June 18, 1926, for the amount of water which

can be beneficially used, not to exceed two hundred
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acre feet per annum, subject to vested rights, for

storage in Topaz Lake Reservoir, to be collected

from an unnamed stream, tributary of Topaz (for-

merly Alkali) Lake, from January first to Decem-

ber thirty-first of each season, construction work

was required to be completed thereunder on or be-

fore June 1, 1930, and complete application of the

water to the proposed use to be made on or before

August 1, 1932.

Said defendant, Walker River Irrigation Dis-

trict, has also made application to the State Water

Commission of the [550] State of California for

water appropriation for storage purposes as fol-

lows :

Amended application number 1097, permit num-

ber 2534, received by said Commission March 11,

1925, for thirty-five thousand acre feet per annum,

approved Jime 18, 1926, for the amount of water

which can be beneficially used, not to exceed thirty-

five thousand acre feet per annum, subject to vested

rights, for storage in Leavitt Meadow^s, to be col-

lected from West Walker River from about Janu-

ary first to December thirty-first of each season, the

construction work was required to be completed

thereunder on or before December 1, 1928, and com-

plete application of the water to the proposed use

to be made on or before August 1, 1930.

Amended application number 1098, permit num-
ber 2535, received by said Commission March 11,

1925, for one hundred fifteen thousand acre feet

per annum, approved June 18, 1926, for the

amount of water which can be beneficially used, not
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to exceed one hundred fifteen thousand acre feet per

annum, subject to vested rights, for storage in

Pickle Meadow to be collected from West Walker

River from January first to December thirty-first

of each season, the construction work was required

to be completed thereunder on or before December

1, 1929, and complete application of the water to

the proposed use to be made on or before August 1,

1930.

The storage of water in said reservoirs between

the first of November and the first of the succeeding

March will not interfere with the water required

for irrigation purposes by the other parties to this

suit and the storage of water in said reservoirs

from the w^ater in said river in excess of the

amounts adjudicated to the parties hereto under the

decree in said suit No. 731 and recognized [551] in

the stipulations hereinbefore contained, and found

herein for the United States of America and Si-

erra Pacific Power Company, will not interfere

with the rights of the parties to this suit.

XIX. During the final hearings before the Mas-

ter, it was stipulated by the attorneys for the par-

ties to this suit that the applicants for permits filed

with the State Engineer of Nevada for the use of

water from Walker River and its tributaries so far

as the applications therefor are in force, may be

decreed such rights in such waters as they may
have, subject to vested rights and subject to final

action thereon by said State Engineer.
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The following is a schedule of such applications,

so far as the same were presented, showing the name

of the applicant, the stream from which the water

is to be diverted, the number of the application, the

date of the application, the amount of water ap-

plied for in cubic feet per second, the number of

acres to be irrigated, a description of the land in

which the amoimt of land to be irrigated • is to be

found, the quantity of water allowed by the State

Engineer and the number of acres to be irrigated

thereby

:

********
CONCLUSIONS OF LAW

Even if a reservation of w^ater may be implied in

the executive order of 1859, yet the facts and cir-

cumstances here show^i impel the conclusion that the

interests of the white settlers, enjoyed without chal-

lenge for more than fifty years, should not be dis-

turbed.

Upon the facts found, the Court concludes as fol-

lows :

I. The law or doctrine of appropriation and not

of riparian rights applies to all the claims of all

the parties to this suit in and to the waters of

Walker River and its tributaries, save and except

defendant. Sierra Pacific Power Company, whose

rights shall be determined by the doctrine or law

of riparian rights, .as recognized by statute and

decisions in the State of California.

II. The plaintiff, the United States of America,

is entitled to a decree that it is the owner and en-

titled to the use of, upon the Reservation, by right
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of appropriation, the [557] amounts of water from

Walker River at the points of diversion with pri-

orities and the acreage to be irrigated as set forth

in the aforesaid findings of fact.

III. Sierra Pacific Power Company, a corpora-

tion, is entitled to a decree that it is the owner of

the lands in the State of California described in

paragraph XIII, of the aforesaid findings of fact

and that said corporation is the owner of and en-

titled to the use of a flow of 8.05 c. f. s. under its

riparian rights in and to the waters of West Walker

River, Green Creek and Poor Creek, tributaries of

West Walker River, for the irrigation of three hun-

dred twenty-two acres of land in Pickle Meadows,

Mono County, California, and embraced within the

land specifically described in paragraph XIII. of

the aforesaid findings of fact. That said Sierra

Pacific Power Company, a corporation, as a riparian

owner is entitled to a decree to the use of the hydrau-

lic effect of the w^aters of the said West Walker

River for power purposes for the generation of

electricity and has the right for such purpose to

divert said waters by means of a dam or dams across

said stream on its own land, and to erect flumes

or conduits, and such machinery as the stream at

ordinary stages is adequate for such purpose to

propel said machinery and produce power and elec-

tricity and after such use shall return such waters

to the natural channel of said stream without un-

reasonable detention or substantial diminution in

quantity or quality.
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rV. The parties to this suit and their successors

in interest claiming rights under the decree in suit

No. 731 in this court, are entitled to a decree that

they are the owners and entitled to the use of the

several quantities of water from Walker River and

its tributaries under the priorities and applicable

to the lands as found in paragraph X. of the afore-

said findings of fact and as set forth in the tabula-

tions revised to show present ownership specific-

ally set forth [558] in the decree accompanying

the findings of fact aforesaid and these conclusions

of law.

V. The parties defendant to this suit other

than those whose rights were adjudicated imder

said decree No. 731, are entitled to a decree that

they are the owners and entitled to the use of the

several quantities of water under the priorities and

applicable to the lands described in the stipulation

set forth in paragraph XI. of the aforesaid find-

ings of fact with the specific amounts of water,

priorities and land to which applicable, included

in the stipulation and set forth in detail in the de-

cree accompanying the findings of fact aforesaid

and these conclusions of law.

VI. H. S. Morgan is entitled to a decree adjudg-

ing him to be the owner and entitled to the use

of 1.2 c. f. s. of the water of Rough Creek, a tribu-

tary of East Walker River, with a priority of 1860,

for the irrigation of seventy-five acres of land de-

scribed in paragraph XIV. of the aforesaid findings

of fact.

VII. Ira Fallon is entitled to a decree adjudging

him to be the owner of and entitled to the
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use of 5.14 c. f . s. of the priority of 1874, 2.644 e. f. s.

of the priority of 1880 and .936 c. f. s. of the prior-

ity of 1891, of the waters of Walker River, in addi-

tion to the water allocated to him under said decree

No. 731, for use upon the lands specifically described

in paragraph XV. of the aforesaid findings of fact.

VIII. Joe Scierine, as the successor of Mono

County, California, in the lands hereinafter referred

to, is entitled to a decree adjudging him to be the

owner and entitled to the use of 1.28 c. f. s. of the

priority of 1861 and 1.28 c. f. s. of the priority

of 1863, of the w^aters of Virginia and Dogtown

Creeks for application upon the lands specifically

described [559] in paragraph XVI. of the afore-

said findings of fact.

IX. Walker River Irrigation District, a cor-

poration, is entitled to a decree adjudging it to be

the owner of Bridgeport Reservoir on East Walker

River, having a present capacity of forty-two thou-

sand acre feet and to be the owner of Topaz Lake

Reservoir near West Walker River, having a pres-

ent capacity of fifty thousand acre feet and author-

ized to divert and store in said reservoirs from the

East and West Walker Rivers, respectively, and

their tributaries, flood and unappropriated waters

of said streams to the extent of the respective ca-

pacities of said reservoirs for the use of its share-

holders, such diversion to be made annually during

the season from November first to March first and

at other times' when there is an excess of water in

said rivers over the amounts severally adjudicated
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9

to the other parties to this suit, but such diversion

should not be permitted to the extent of depriving

such parties of water for stock watering and for

domestic purposes and/or water now in use for

power purposes.

Said Walker River Irrigation District is entitled

to a decree for storage purposes of flood and un-

appropriated waters under applications made

to and approved by the State Water Commission

of the State of California for fifteen thousand acre

feet per annum from East Walker River' for stor-

age in Bridgeport Reservoir, being the difference

between the quantity approved by said Commission

under permit No. 2536 and the present capacity

of said reservoir; thirty-five thousand acre feet per

annum from West Walker River for storage in

Topaz Lake Reservoir, being the difference between

the quantity approved by said Commission under

permit No. 2537 and the present capacity of said

reservoir; two hundred acre feet per annum from

an mmamed stream flowing into [560] Topaz Lake

Reservoir, formerly Alkali Lake, for storage in said

reservoir; thirty-five thousand acre feet per annum
from West Walker River for storage in a reservoir

to be constructed in Leavitt Meadows and one hun-

dred fifteen thousand acre feet per annum from

West Walker River for storage in a reservoir to

be constructed in Pickle Meadows, subject to vested

rights and subject to prior appropriation made un-

der permits issued by the State engineer of the

State of Nevada and subject to final action on

said applications made by said Walker River Irri-
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gation District to the State Water Coimnission of

the State of California.

X. The following persons:

Frank A. Arentz

Paul Regli

J. D. Yeager

Henry Carney

Samuel Arentz

J. D. Butler

Franklin Arentz

Oliver A. Perry

Charles C. Perry

Annette D. Lewis

E. W. Allum

John H. and James H. Wichman
George Parker

who have made applications to the State Engineer

of the State of Nevada for permits for use of water

of Walker River and its tributaries specifically set

forth in the findings of fact aforesaid, are entitled

to a decree adjudging them to be severally the own-

ers and entitled to the use of the amounts of water,

the land to \\'hich the water is to be applied and

the priorities allowed by said State Engineer, sub-

ject to compliance with the requirements under the

respective permits issued to them and to final ac-

tion thereon by said State Engineer, and subject

to prior vested rights.

Done in open court this 14th day of April, 1936.

A. F. ST. SURE
United States District Judge.

[Endorsed]: Filed April 15, 1936. [561]
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In Ihe District Court of the United States of Amer-

ica, in and for the District of Nevada

In Equity No. C-125

United States of America,

Plaintife,

vs.

Walker River Irrigation District, a corporation, John

A. Beemer, Antelope Valley Land & Cattle Com-

pany, a corporation, Arthur Pitts, Willie Pitts,

H. F. Powell, Mrs. Elizabeth Chichester, B. H.

Chichester, James Powell, Mrs. Eliza McKay,

Mrs. Sarah Carney, Virgil Connell, Hunnewill

Land & Livestock Company, a corporation,

James McKay, Frank Simpson, Truckee River

General Electric Company, a corporation, H. W.
Settlemeyer, A. Settlemeyer, F. Schacht,

Thomas Berry, Joe Allard, Sam Fales, Henry

Rube, Eddie Rube, Joe Sorerine, A. Dellamon-

ica, Modesto Dellamonica, Frank Yparraguirre,

Mrs. Minnie Pimental, Mono Land & Livestock

Company, a corporation, C. C. Loose, Mrs.

Annie B. Philatro, Fred Fredericks, G. B.

Day, Mrs. H. P. Day Estate, Plymouth

Land & Livestock Company, a corporation,

Leland Day, 0. M. Kirkwood, A. S. Bryant,

Lorene Wedertz, A. W. Brandon, Mrs. M.

V. Sinnamon, C. F. Day, C. E. Day, Frank

W. Chichester, David McKay, Mrs. Ber-

trand Salles, [562] Mrs. Olive Stewart, Louise
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Scanivino Estate, Joseph Scanivino, R. C.

Terry, Fred Dunn, Frank Yparraguirre, Hen-

ry Baker, R. S. Brooks, D. J. Butler, A. Jensen,

Patrick J. Conway, Battista Cremetti, A.

Charlebois, Louis Saroni, Modesto Dellamonica,

Maria Dellamonica, Rosie Dellamonica, Katie

Dellamonica, Ulisee Dellamonica, Compston &
Hacquet, A. H. Barlow, Clara Masterson, Har-

riet Estes, Hunnewill Land & Livestock Com-

pany, a corporation, J. M. Feeney, Mrs. Aman-
da Fenili, John F. Fredericks, Fox Ditch Com-

pany, a corporation, C. W. Gallagher, J. E. Gal-

lagher, J. B. Gallagher, T. F. Gallagher, J. C.

Gallagher, Ed. Hornleben, A. Scossa, A. Sciar-

ini, Wm. Schacht, C. W. Hyatt, Flora Nicholas,

F. H. Knemeyer, H. H. Steck, F. Robinson,

Carlo Scatina, Charles Altman, Pursel Estate,

H. C. Guild, Kate Smith Gage, John B. Gal-

lagher, W. F. Freeman, Joe Faber, Andy John-

son, Mary Gallagher, Perazzo Brothers, P. J.

Conway, Edward Frederick Wade, Esther Sara

Wade, Katherine I. Gallagher, Peter Gallagher,

Paul H. Gallagher, John Gallagher, Fred Lam-
mon, J. G. Gibbons, A. W. Gander, M. J.

Green, Ira Fallon, Greenwood Ditch Company,

a corporation; G. Scatina, W. A. Pursel,

George Freidhoff, Frank J. Mathews, Joseph

Mathews, W. H. Spragg Estate, J. E. Gal-

lagher, H. C. Kenna, C. A. Barrett, George F.

Batchelder, [653] Frank Hanson, Henry Han-
son, Edward Knemeyer, John Shehady, P.

Domeinci, Joe Scurrine, Elmer Hanson, G. F.
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Allum, Mrs. Adeline Hillburn, Peter Henricks,

Charles B. Johnson, Menesin & Tonetti, Matie F.

Fremmel, G. B. Logan, Antone Manha, J.

Arouse, Annetta D. Lewis, Peter Heitman, H.

S. Morgan, James H. Wichman, John H. Wich-

man, Mickey Ditch Company, a corporation, T.

F. Fitzpatrick, George Osborne, Mrs. Emma
Osborne, H. A. Lancaster, J. M. Lancaster,

William Scossa, Joe Scirenia, Frank Luca,

Mrs. Melarkey, Pete Dominico, John Perazzo,

William Scatena, Louise McGowan, Ray Mc-

Gown, E. Aeschelman, A. B. Silia, Carlo Bar-

bogetata, Maronchi Brothers, Mabel Plummer,

George Plummer, Ray McVicar, Neil McVicar,
Chas. C. Perry, George W. Freidhoff, Daniel

Wilton Pursel, Henry Arthur, Ira Fallon, N.

F. Bertrand, Mrs. Sarah Jane Rawlins, Wil-

liam M. Penrose, Mrs. Nellie Neilson, Reynold

J. Penrose, Mrs. Mary E. Young, Ambro Ro-

sachi, Thos. Ross, Frank Robinson, W. F.

Reading, G. M. Reading, George H. Fulstone,

W. H. Roach, Cecil Burkham, Peter Savani,

A. GruUi, Frank W. Simpson, Fred Fulstone,

Joe Fulstone, Arthur Maionchi, Melio Maion-

chi, L. D. Santini, Lizzie Heronymous, J. C.

Snyder, John Snyder, Gus Williams, Henry
A. Williams, Florence Williams, Mamie C.

Williams, Dora Williams, Spragg & Woodcock
Ditch Company, a corporation, C. C. Perry,

[564]

M. F. Bertrand, Mrs. A. F. McLeod, C. A. Mc-
Leod, J. B. Gallagher, Mrs. G. W. Webster,
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S. McCroskey, Lettie Shelton, F. S. Cox, G.

F. Willis, G. L. Nicholas, John Lamfersweiler,

M. Dellamonica, George Welsh, L. Simmons,

W. F. Cambrell, Frank Boward, John Snyder,

C. E. Kingsley, H. M. Hanson, J. N. Welsh, J.

G. McGowan, Isaac A. Strosnider, F. O. Stick-

ney, Alice L. Martin, Antone Gamagni, The

Plymouth Company, a corporation, Nellie J.

Whiteacre, Bertha Ann Johnson, G. W. Wil-

son, J. Q. Wilson, W. R. McGowan, J. W. Wil-

son, J. G. McGowan, Mrs. Louise McGowan,

Emilio Aiazzi, Hester West, Sophia E. Lynch,

John McVicar, F. B. Mann, Margaret Schooley,

James T. McKay, John F. Yparraguirre, Frank

Yparraguirre, Joseph Yparraguirre, George

Parker and John Doe, Richard Roe, Simeon

Poe, Jane Doe and Sarah Roe, whose true

names are to the plaintiff unknown.

Defendants.

DECREE
This suit was commenced on July 3, 1924. The

plaintiff thereafter filed an amended complaint to

which amended complaint the several defendants

filed their answers and cross complaints.

The parties to said suit were represented by

attorneys as follows:

The LTnited States of America was represented

[565]

originally by George Springmeyer, United States

attoruey for the District of Nevada, and subsequent-

ly by his successor, H. H. Atkinson, United States
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attorney for said District, and by Cole L. Harwood

and Ethelbert Ward, special attorneys for the plain-

tiff.

William M. Kearney represented the following

defendants

:

Ernest Aeschlimann ; Emillio Aiazzi; J. Arouze;

Mrs. C. Baker, successor to Henry Baker; Carlo

Barbagelata; W. L. Blackwell; Dora Williams

Borge ; August Bimkowski, successor to F. W. Simp-

son; Cecil Burkham, and Peter Savini, co-partners

doing business under the firm name and style of

Burkham & Savini; V. S. Connell; Mrs. M. E. Con-

way and Mrs. A. G. Sturgeon, Executrices of the

Estate of Patrick J. Conway, Deceased; Frank

Cordrey ; Battista Cremetti ; F. Dill, C. Metzger and

B. F. Edwards, doing business as Dill, Metzger &
Edwards ; Fred Dunn ; Frank W. Estes, successor to

Harriet Estes; Bertha M. Evans (sued as Bertha

Simpson), successor to Frank Simpson; Joe Faber;

Ira Fallon ; Mrs. J. C. Farral ; Mrs. Ernina Francis-

coni, successor to Amanda Fenili ; J. F. Fredericks

;

Geo. W. Friedhoff , sued as George Freidhoff ; Fred

Fulston ; G. H. Fulstone, sued as George H. Fulstone

;

Mr. and Mrs. Wm. Gardiner; Mrs. Kate Gibbons,

sued as J. G. Gibbons ; Ugo Giorgi and Guilio Gior-

gi, co-partners doing business under the firm name

of Giorgi Brothers, successors to D. J. Butler; A.

Glock, successor to Mrs. Mary E. Young; M. J.

Green; Greenwood Ditch Company, a corporation;

A. Grulli, Menina Grulli and Manuel Grulli (sued

as A. Grulli) ;
Thomas Hay; Peter Henrichs; Mrs.
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Adeline Hilbim; James Hilbuiii; Chas. Hinds; Joe

Jaunsaras, John Juansaras and Joe Azcarraga (suc-

cessors to F. W. Simpson) ; Joseph Jeppesen, suc-

cessor to J. P. Perazzo; Hans C. Jesson, successor

to Frank W. Simpson; Andrew Johnston; Bertha

Johnston; Hattie F. Kremmel; Anetta D. Lewis; C.

[566]

B. Logan ; Fred Lomori, sued as Fred Lammon, An-

tone Manha ; Alice Martin ; Clara Masterson ; Guilio

Menesini and Earnesto Tognetti, doing business

under the firm name of Menesini & Tognetti (a part-

nership, sued as Minesini & Tonitti) ; Mickey Ditch

Company, a corporation; Mrs. Laura Dickinson

Miller, a successor to Plymouth Company; J. G.

McGowan; Louise McGowan, (Mrs. T. M.),

W. R. McGowan; John Nagel, successor to Bertha

Ann Johnson; Ester S. W. Neilson; Mrs. N. P.

Neilson; A. M. Nesmith and Jennie Nesmith, his

wife, successors to Plymouth Company; R. H.

Okey; Geo. Parker; Mrs. Mary J. Parker, succes-

sor to J. O. Parker; Herbert Penrose, successor to

Wm. Penrose ; Reynold Penrose ; Wm. M. Penrose

;

C. C. Perry; Mrs. Anna B. Philatro; George Plum-

mer, Jr.; F. Poli, successor to Mrs. Lizzie Hirony-

mous; Arthur Pursel, (successor to Morris Pursel)
;

H. M. Pursel; Wilton Pursel, successor to Morris

Pursel; Mrs. Sarah Jane Rallens; W. H. Roach;

Ambro Rosaschi ; Amos Santina, successor to L. D.

Santina; Carlo Scatena; Joe Sceirine; H. W.
Schacht; A. B. Silva, sued as A. B. Siha; Frank
W. Simpson ; Spragg & Woodcock Ditch Company,
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a corporation; F. 0. Stickney; I. A. Strosnider;

I. A. and Fred Strosnider; A. D. Sturgeon and

Maude Sturgeon, successors to P. J. Conway and

H. F. Swasey and S. W. Gregory; A. Toinagni,

sued as Antone Gamagni ; Mrs. Lydia Trankle ; A. J.

Van Fleet, successor to A. H. Barlow and Wm.
Penrose Estate ; Fred Wade, sued as Edward Fred-

erick Wade; Walker River Irrigation District, a

corporation; Florence Williams Walmsley, sued as

Florence Williams; Mamie Williams Walmsley;

L. L. Wedertz ; Henry Williams ; George F. Willis,

administrator of the Estate of Hester Wise, de-

ceased; George W. Wilson; J. I. Wilson, sued as

J. Q. Wilson; William G. Wise, successor to H. W.
(Wm.) Schacht; J. D, Yeager, J. W. Wilson.

[567]

George L, Sanford represented the following de-

fendants :

Leon Auchoberry (successor to H. F. Powell)
;

Fred J. Brooks; L. R. Bassman; Elizabeth Chi-

chester; Bruce Chichester; A. and F. Charlebois;

Roy G. Chichester; Frank Compston; James and

Hachquet Compston; Douglas County Farmers
Bank, a corporation; Estate of John B. Gallagher,

deceased, C. W. Gallagher, Elizabeth Galla-

gher DeSousa, et al ; Fox Ditch Company, a corpo-

ration; Penrose and Wast Guild; Charles Groso;

Kate Smith Gage; Fred A. Hall; S. H. Hunewill
and Millie Morris ; A. Jensen, Jr. ; Hans Krauspe

;

J. S. Mann; Mono Land & Livestock Company, a

corporation; H. S. Morgan; W. H. Morgan; Arthur
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and Melio Maionchi; F. B. Mann; John Menza;

Eliza McKay; Geo. C. McVicar; Jas. T. and Alta

M. McKay; Neil McVicar; Mrs. C. A. McVicar;
James McAllister ; A. A. Pitts ; Minnie M. Powell

;

Edmond Powell; F. W. Settlemeyer ; Schacht,

Settlemeyer and Settlemeyer; Nellie Sunstedt; J.

C. Snyder; Louis Saroni; Schreck Bros.; Bertrand

Salles ; The Plymouth Land and Stock Company, a

corporation; G. M. Terry; R. C. Terry; Thomas

Williams; Lee Wilkerson; James H. and John

Wichman.

Green & Lunsford represented the following de-

fendants.

Antelope Valley Mutual Water Company, a Cali-

fornia corporation; Mary E. Conway; Richard P.

Conway; Charles E. Day; James H. Day; Leland

S. Day; Charles M. Kirkwood; Idelle Balzar, Pearl

Kirkwood, Lotta Twelves; Mrs. A. B. Philatro;

David S. Jones.

W. H. Metson, with E. B. Mering, as counsel,

represented the following defendants:

Adel Balzar; Mary A. Conway; Richard P. Con-

way; Leland Day; C. E. Day; C. M. Kirkwood;

Mrs. C. M. Kirkwood; Lotta Twelves. [568]

At the hearings, these defendants and their

counsel were represented by Green & Lunsford.

Thomas F. Moran and Sardis Summerfield or-

iginally represented Minnie M. Powell, as the suc-

cessor in interest of James Powell, who was subse-

quently represented by George L. Sanford.

W. W. Watson represented Bertrand Salles, sued

herein as Mrs. Bertrand Salles. This defend-
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ant and his counsel were represented at the hearings

by George L. Sanford.

Arthur F. Lasher represented Joseph P. Perazzo,

successor in interest to Perazzo Brothers. These

interests were, during the pendency of the suit, ac-

quired by the Bank of Nevada Savings and Trust

Company and were represented by Thatcher and

Woodbum and William Forman.

George B. Thatcher and William Woodburn, with

William Forman as counsel, represented Sierra Pa-

cific Power Company, successor to Truckee River

General Electric Company, Bank of Nevada Sav-

ings and Trust Company, Antelope Valley Land

and Cattle Company, and originally represented

Antelope Valley Mutual Water Company, which

was subsequently represented by Green and

Lunsford.

This suit was referred to B. F. Curler, appointed

by the court on March 12, 1928, as Special Master

in Chancery, to take testimony in the suit and

report to the court '

' as to conclusions of fact and of

law and as to the form and substance of the decree

to be entered." Testimony was thereafter taken by

said Special Master and documentary evidence re-

ceived. Before the completion of the taking of tes-

timony said B. F. Curler resigned and Robert M.

Price w^as appointed by the court Special Master

in ihis stead with like instructions and powers as

those given to said B. F. Curler. Upon the appoint-

ment and qualification of said Robert M. Price as

Special Master, further hearings were had, the

cause was argued by counsel for all of the parties to

[569]
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the suit and on July 24, 1931, submitted for de-

cision. The Special Master thereupon prepared and

submitted to the attorneys for the several parties

to the suit, a proposed report, findings of fact and

conclusions of law and decree, for the purpose of

enabling corrections of descriptions and in other

minor matters to be made. Thereafter the

cause was, at the request of the attorneys for the

several parties, reopened for the presentation of

further evidence respecting other rights than those

which had been determined in the proposed decree

and further hearings were had and evidence, oral

and documentary, presented. Thereafter the cause

was further argued by counsel, corrections in and

additions to the proposed decree were made and the

cause again submitted to the Special Master. The

Special Master thereupon made his report to the

Court, submitting proposed findings of fact, con-

clusions of law and decree. Objections having been

made thereto by several parties to the suit, the

Court ordered a hearing at Carson City, Nevada,

on May 22, 1933, at which hearing arguments w^ere

presented at length by the attorneys representing

the several parties to the suit and the cause was

submitted to the Court for decision. The Court, on

May 27, 1933, referred the matter to the Special

Master to take further testimony respecting claimed

rights of certain parties. Thereupon further hear-

ings were had and redrafted findings of fact, con-

clusions of law and decree were submitted to the

Court. The Court thereafter rendered an opinion

upon the questions of law involved in the suit and

rereferred the matter to the Special Master for
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redrafting- of the findings of fact, conclusions of

law and decree. The Special Master, pursuant to

the direction of the Court, resubmitted to the Court

and to the attorneys for the several parties to the

suit redrafted proposed findings of fact, conclusions

of law and decree. Objections to the same were filed

and argued before the [570] Court in San Francisco,

California, and finally submitted on January 10,

1936. The Court, having considered the arguments

of counsel and the evidence and having made its

findings of fact and conclusions of law, orders, ad-

judges and decrees as follows:

RIGHTS OF THE UNITED STATES
OF AMERICA

I. The plaintiff, United States of America, is

hereby adjudged to be the owner of the several rights

acquired by appropriation in and to the waters of

Walker River for use upon Walker River Indian

Reservation in the State of Nevada as set forth in

the following tabulation, which shows in columns

reading from left to right the years in which the

several rights of appropriation accrued, the amounts

of water expressed in cubic feet per second at the

point of diversion acquired in such years respec-

tively, and the number of acres irrigated under such

appropriations.

Priority Cu. Ft. per Sec Acres irrigated

1868 4.70 385.95

1872 3.55 295.80

1875 6.15 512.80

1883 7.50 625.20

1886 1.03 85.80
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RIGHTS OF DEFENDANTS RECOGNIZED
IN DECREE No. 731

II. The parties defendant to this suit, or their

successors in interest, hereinafter in this paragraph

II. mentioned, whose rights were adjudicated for

them, or their predecessors in interest, in the de-

cree of this Court in the suit entitled,
'

' Pacific Live-

stock Company, a corporation. Plaintiff, vs. T. B.

Rickey, et al., Defendants" in Equity No. 731, are

hereby severally [571] adjudged to be the o\\Taers

of certain rights acquired by appropriation in and

to the waters of Walker River and/or its tributaries

and are hereby decreed the rights as appropriators

as set forth in the following tabulation, which gives

in separate columns reading from left to right the

name of the present owner of an existing right, the

name of the stream from which the appropriation

was made, the year when the right of appropriation

accrued, the amount of water expressed in cubic

feet per second to the use of which the owner is

entitled at the point of diversion, the number of

acres irrigated by such water and the description of

the land to which the appropriated waters have been

conducted or applied to a beneficial use. All of the

land below described is situated in townships north

and ranges east of Mount Diablo Base and Meridian

and the designation ^'M. D. B. & M." is made a

part of each description of land as fully as if spe-

fically set forth. Where the number of acres de-

scribed under the several priorities is in excess of

the number of acres irrigated, it is understood that
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the number of acres irrigated are included in the

specific description of the land and that the land

to be irrigated from the several priorities is the

nimiber of acres specifically set forth under "No.

of acres irrigated.
'

'

* 4f * 4t * * *

X. The parties above named are hereby ad-

judged to be the owners of the use of the several

amounts of water from the several streams as above

set forth and are entitled to divert and use such

waters of Walker River and/or its tributaries as

the case may be, for the beneficial purposes speci-

fied, suljject to and in accord with the priorities

above set forth. Wherever two or more persons are

given a priority as of the same year and from the

[633]

same stream, such priorities shall be deemed to be

identical in point of time and equal in point of

aight with due regard to the amount hereby allowed

to each. Any of the said parties shall be entitled to

change the manner, means, place or purpose of use

or the point of diversion of the said waters or any
thereof in the maimer provided by law, so far as

they may do so without injury to the rights of

other parties hereto, as the same are fixed hereby.

XI. Each and every party to this suit and their

and each of their servants, agents and attorneys

and all persons claiming by, through or mider them,

and their successors and assigns in and to the
water rights and lands herein described, be and each
of them hereby is forever enjoined and restrained
from claiming any rights in or to the waters of
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Walker River and/or its branches and/or its tribu-

taries, except the rights set up and specified in this

decree and each of the said parties is hereby en-

joined and restrained from taking, diverting or

interfering in any way with the waters of the said

Walker River or its branches or tributaries! so as

to in any way or manner interfere with the di-

version, enjoyment and use of the waters of any

of the other parties to this suit as set forth in this

decree, having due regard to the relative rights and

priorities! herein set forth; and each of the said

parties is hereby enjoined and restrained from ever

taking, diverting, carrying away, or otherwise using

or claiming any of the water so allotted to them in

any manner or at any time so as to in any way inter-

fere with the prior rights of other parties to this

suit as the siame are herein set forth, or imtil such

parties having prior rights as herein specified have

received upon their several lands the waters so

adjudicated to them. [634]

XII. This decree shall be deemed to determine

all of the rights of the parties to this suit and their

successors in interest in and to the waters of Walker
River and its tributaries, except the undetermined

rights of Walker River Irrigation District un-

der its application to the State Water Commis-

sion of the State of California and the luidetermined

rights of the applicants for permits from the State

Engineer of the State of Nevada hereinabove speci-

fied, and it is hereby ordered, adjudged and decreed

that none of the parties to this suit has any right,

title, interest or estate in or to the waters of said
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Walker River, its branches or its tributaries other

than as above set forth, excepting the undetermined

rights of Walker River Irrigation District and the

several applicants for permits from the State Engi-

neer of the State of Nevada. Nothing herein shall

prejudice the rights of any of the parties defendant

hereto under any transfer or legal succession in

interest since the commencement of this suit to any

of the rights hereby adjudicated to the several

parties defendant.

XIII. Nothing herein shall affect the right of

any of the parties hereto to rotate the use of water,

or to combine or exchange the use thereof, so far

as they may do so without injuriously affecting the

rights of any of the other parties hereto, and the

Water Master, hereinafter mentioned, may permit

the said parties to rotate the use of said water or to

combine or exchange the use thereof, ha\dng due

regard to the priorities herein fixed, so far as the

same may be done without injuriously affecting the

rights of the other parties to this suit.

XIV. The court retains jurisdiction of this cause

[635]

for the purpose of changing the duty of water or

for correcting or m^odifying this decree; also for

regulatory purposes, including a change of the place

of use of any water user, but no water shall be sold

or delivered outside of the basin of the Walker
River except that appurtenant to the lands of Mrs.
J. A. Conway and R. P. Conway referred to in the
foregoing tabulation.
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The court shall hereafter make such regulations

as to notice and form or substance of any applica-

tions for change or modification of this decree, or

for change of place or manner of use of water as it

may deem necessary.

The owner of each ditch or canal herein author-

ized to divert water from the Walker River or its

tributaries shall at his own expense install and

at all times maintain at or near the intake of such

ditch or canal, a reliable, sufficient and easily oper-

ated regulating headgate and a locking measuring

box, fliune or other device to be approved by the

Water Master, whereby the water diverted into such

ditch or canal may be regulated and correctly meas-

ured. Upon failure of any owner of such ditch or

canal to install such regulating, locking and measur-

ing device on or before the first day of May, 1937,

or at such e arlier date as may be fixed or de-

manded by the Water Master, upon ten days'

notice, or to maintain such regulating, locking or

measuring device, the Water Master shall cut off

the water from such ditch or canal until the same

shall be so installed and maintained.

XV. The Court, whenever it shall deem it neces-

sary, shall appoint a Water Master, who shall

be charged with the duty of apportioning and

distributing the waters of the Walker River, its

forks and tributaries in the State of Nevada and

in the State [636] of California, including water

for storage and stored water, in accordance with

the provisions of this decree. The said Water
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Master shall serve until the further order of this

court and may be removed by the court at any time.

The Water Master shall have authority to appoint

deputies to assist him. Upon application

to the court he may employ such additional assist-

ants as the circumstances may require. The said

Water Master shall receive an annual salary of

$ ,
payable in monthly installments of

$ The compensation of his assistants

shall be fixed by the court from time to time. The

said Water Master also shall be authorized to rent,

furnish and maintain an office for his use and to

incur necessary expenses for transportation of him-

self and his assistants and for other proper

purposes, all of which shall be reported to and be

approved by the court twice yearly, that is to say,

on the first day of May and the first day of Novem-
ber in each year.

The compensation of the Water Master and his

assistants and all expenses connected with his em-

ployment shall be apportioned among the several

parties hereto, both in the State of Nevada and in

the State of California, according to the acreage

of the lands irrigated mider this decree, including

stored water and the Court reserves jurisdiction to

hereafter enter judgment for any unpaid portion

of said expenses and to make and enforce such

regulations for the collection of said money as may
be necessary and proper.

The said Water Master, with the approval of the

court, may make such rules as may be necessary
and proper for the enforcement of this decree and
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for the carrying out of its purposes and objects and

the proper apportionment and distribution, includ-

ing rotation of the use of water where necessary, of

the waters [637] of said Walker River among and

to the persons entitled thereto, including water for

storage and stored water.

XVI. The irrigation season along the Walker

Eiver, its branches and its tributaries, extends from

the first day of March to the thirtieth day of Sep-

tember of each year, except that in Bridgeport Val-

ley on the East 'Walker River and at all points

above Coleville Gauging Station on the West

Walker River the irrigating season covers the period

from March first to September fifteenth of each

year.

XVII. Each of the parties to this suit shall

severally pay their costs therein expended.

XVIII. The Special Masters, B. F. Curler and

Robert M. Price, heretofore appointed by the Court

''to take the evidence and testimony herein, and to

report the same to the Court with his recommen-

dations for the advice of the Court as to conclu-

sions of fact and of law, and as to the form and sub-

stance of the decree to be entered" shall be paid

for their several services by the United States of

America, such sums respectively as the Court shall

hereafter order.

Done in open court this 14th day of April, 1936.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed April 15, 1936. [638]
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[Title of District Court and Cause.]

ORDER RESERVING JURISDICTION INTO
AND THROUGH THE MAY TERM, 1936.

Good cause appearing therefor, it is hereby or-

dered that jurisdiction of the above entitled cause

and the judgment term of this court be and are

hereby reserved and continued into and through the

May 1936 term of this court for all purjDoses con-

nected with the above entitled cause.

Dated this 27th day of April, 1936.

FRANK H. NORCROSS,
District Judge.

[Endorsed] : Filed April 27th, 1936. [639]

[Title of District Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL.

The United States of America, the plaintiff

herein, believing itself aggrieved by the final decree

made and entered in the above entitled cause, dated

the 14th day of April, 1936 and filed April 15, 1936,

does hereby appeal to the United States Circuit

Court of Appeals for the Ninth Circuit for the rea-

sons specified in the assignments of error which is

filed herewith, and it prays that this, its appeal may
be allowed, and that a citation be issued herein as

provided by law and directed to the defendants

herein, commanding them to appear before the

United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, to do
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and receive what may appertain to justice to be

done in the premises, and that a transcript of

record, proceedings and documents upon which said

decree was based be duly authenticated and sent to

the United States Circuit Court of Appeals for the

Ninth Circuit sitting at San Francisco, California,

in accordance with the rules of such Court in such

cases made and provided. [640]

And your petitioner, the plaintiff herein, further

prays that an order of this court be entered allow-

ing this appeal to be taken without the filing of a

bond by the plaintiff herein, the United States of

America.

Dated June 20th, 1936.

ETHELBERT WARD,
WM. S. BOYLE,
ROY W. STODDARD,
Solicitors for Plaintiff. [641]

Received a copy of the foregoing "Petition for

Allowance of Api)ear' this 25th day of June, 1936.

Signed GREEN & LUNSFORD &
WM. M. METSON,

Signed W. M. KEARNEY,
Solicitors for certain defendants in

the above-entitled cause.

Received a copy of the foregoing "Petition for

Allowance of Appeal" this 25th day of June, 1936.

GEO. B. THATCHER &
WM. WOODBURN,

Solicitor for certain defendants in

the above-entitled cause.

[Endorsed] : Filed June 20, 1936. [642]
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[Title of District Court and Cause.]

ASSIGNMENTS OF EREOR.

Comes now the above named plaintiff, the United

States of America, by and through its solicitors,

and respectfully submits the following Assignments

of Error upon which it relies in support of its ap-

peal from the judgment and decree made and en-

tered in the above entitled cause, dated on the 14th

day of April, 1936, and filed on the 15th day of

April, 1936, in the District Court of the United

States for the District of Nevada, and says that in

the findings, conclusions and said decree there is

manifest error; and for error the plaintiff assigns

the following:

I.

That the Court erred in failing to find and decree

that the plaintiff, by necessary implication, set aside

and reserved sufficient of the then unused and sur-

plus w^aters of the Walker River and its tributaries

for the future irrigation of the irrigable lands of

the Walker River Indian Reservation, [643] at the

same time it reserved and set aside the lands for

said Indian Reservation on November 29, 1859.

II.

The Court erred in making and entering that por-

tion of its finding No. II, finding that even under

natural conditions, that is without upstream diver-

sions, the water would not, in some years of low

flow, reach the lands of the Reservation by the end
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of July by reason of seepage and high evaporation

loss.

III.

The Court erred in making and adopting that

portion of finding No. V, finding that it has not

been shown that there is the necessity or demand

by the Indians for the cultivation of a larger area

of land than 2,100 acres.

IV.

The Court erred in finding:

That plaintiff failed to make objection to ap-

propriations of water by white settlers (defend-

ants) and to their construction of expensive ir-

rigation works (finding VI)
;

That plaintiff took no proceedings to deter-

mine or preserve its rights as against upstream

white settlers until the commencement of this

suit (finding VI)
;

That plaintiff failed to become a party to a

former suit to determine the relative rights of

the stream, commenced in 1904 and determined

in 1919, although plaintiff was invited to file

its pleadings therein (finding VI)
;

That plaintiff, as late as 1910, relied upon the

Doctrine of Appropriation for its rights (find-

ing VI)
;

That Congress authorized a reconnaissance to

determine cost and feasibility of a reservoir site

for said Indian Reservation (finding VI)

;

[644]
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That the Supervising Engineer recommended

to the Government that a storage Reservoir be

created for the Indian lands of said Walker

River Indian Reservation by construction of a

dam site and that the irrigation system thereof

be extended to cover the entire irrigable area of

the Reservation (finding VI)
;

That it was found by Special Master Henry

Thurtell, in a former suit to which the United

States was not a party, that the United States

of America had appropriated from the Walker

River and applied to beneficial use upon the

lands of said Reservation for the use of the

Indians, the quantities of water in cubic feet

per second with dates of priority and the nmn-

ber of acres irrigated thereby, set forth in find-

ing VI and in the decree;

That at the time of the commencement of this

suit, the annual crop production of lands irri-

gated by white settlers was of the value up-

wards of $2,000,000 (finding IX)
;

That the assessed valuation of the lands

within the boundaries of defendant, Walker

River Irrigation District, is approximately

$4,000,000 (finding IX)
;

That the population of said defendant Dis-

trict is approximately 3,000 and that of Bridge-

port and Antelope Valleys in California is ap-

proximately 600 (finding IX)
;

and the Court further erred in concluding and de-

creeing from said findings that plaintiff was barred
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and estopped from claiming and ])eing decreed a

right to divert and use water of said stream system

for tlie irrigation of the irrigable lands of said

Indian Reservation to the extent required each year

for the irrigation of such of said lands as may then

be in cultivation, up to, but not to exceed, a total

of 10,000 acres with a priority as of November 29,

1859.

V.

That the Court erred in making its conclusion of

law that even if a reservation of water may be im-

plied by setting aside the Walker River Indian

Reservation, on November 29, 1859, yet the facts

and circmxistances shown in evidence [645] impel

the conclusion that the interests of the white set-

tlers, (defendants herein) enjoyed without challenge

for more than fifty years, should not be disturbed.

VI.

That the Court erred in making its conclusion of

law I that the law or Doctrine of Appropriation

applies in this case to plaintiff, and the same is er-

roneous, contrary to law and not sustained by the

evidence of findings in this cause.

VII.

That the Court erred in making its conclusion of

law II that plaintiff is entitled only by right of ap-

propriation to the amounts of water from the

stream system with the priorities and points of di-

version for the irrigation of the acreages set forth

in the findings.
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VIII.

That the Court erred in overruling plaintiff's ex-

ceptions filed herein, January 18th, 1933 and Sep-

tember 26th, 1935, to the Special Master's findings

and proposed decrees filed herein December 30th,

1932 and August 9th, 1935.

IX.

That the Court erred in not finding and decree-

ing that said Reservation included 10,000 acres of

irrigable land susceptible of irrigation.

X.

That the Court erred in not finding and decreeing

that plaintiff reserved the right, by setting aside

and [646] reserving said Walker River Indian

Reservation, on November 29, 1859, to divert water

from the Walker River, to the extent required for

the irrigation of the cultivated lands of said Reser-

vation, up to, but not to exceed, a total of 10,000

acres, and that the diversion of such water be

limited to a flow at the rate of 1.50 cubic feet of

water per second of time for each 100 acres of such

cultivated lands from March 1st to September 30th

of each year.

XI.

That the Court erred in not holding and decreeing

that plaintiff had the present right to divert 31.50

cubic feet of water per second of time from the

Walker River for the irrigation of 2,100 irrigable

acres of said Walker River Indian Reservation,
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with a priority of November 29, 1859 instead of

1,905.55 irrigable acres with priorities of the years

1868, 1872, 1875, 1883 and 1886; and further in not

holding and decreeing that plaintiff had the further

right to divert such additional amounts of water

with a priority of November 29, 1859, as may be re-

quired from time to time, at the same rate of flow,

for the irrigation of such additional irrigable lands

as may in the future be placed in cultivation up to,

but not to exceed, a total of 10,000 acres.

Wherefore, j)l^ii^^ij^ prays that said decree of

said District Court of the United States for the Dis-

trict of Nevada be reversed in respect to plaintiff's

rights therein decreed; and that said judgment and

decree, as amended, provided that plaintiff have the

present right to divert 31.50 cubic feet of water per

second of time from the Walker River for the irri-

gation of 2,100 acres of said Walker River Indian

Reservation lands, with the priority of November

29, 1859; and [647] that plaintiff have the further

right to divert from said River, with a priority of

November 29, 1859, at a rate of flow not to exceed

1.50 cubic feet of water per second of time for the

irrigation of each one hundred (100) acres of such

additional said Indian Reservation lands as may
hereafter bo placed in cultivation, in an amount up

to, but not to exceed, a total of 10,000 acres; and

that such other and further relief to this plaintiff

be granted as may seem just and proper.
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Dated: Jmie 20th, 1936.

ETHELBERT WARD,
WM. S. BOYLE,
ROY W. STODDARD,

Solicitors for Plaintiff, The

United States of America. [648]

Received a copy of the foregoing "Assignments

of Error" this 25th day of June, 1936.

Signed OREEN & LUNSFORD &

WM. M. METSON
W. M. KEARNEY

Solicitors for certain defendants

in the above-entitled cause

Received a codv of the foregoing "Assignments

of Error" this 25th day of June, 1936.

GEO. B. THATCHER &
WM. WOODBURN

Solicitor for certain defendants

in the above-entitled cause

[Endorsed]: Filed June 20, 1936. [649]

[Title of District Court and Cause.]

ORDER ALLOWING APPEAL
This cause coming on to be heard this 22nd day

of June, 1936 upon the Petition of the LTnited States

of America, plaintiff herein, for an appeal to the

United States Circuit Court of Appeals, for the

Ninth Circuit, together wdth its Assignments of

Error, and the Court being fully advised, it is
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Hereby ordered that an appeal to tlie United

States Court of Appeals, for the Ninth Circuit,

from the final Decree made and entered in this

cause, dated April 14, 1936, and filed April 15, 1936,

be and the same is hereby allowed, and that a cer-

tified transcript of the record, proceedings and

documents upon which said final decree was made

be transmitted to said United States Circuit Court

of Appeals, for the Ninth Circuit; and it is

Further ordered that said appeal be allowed with-

out the filing of an appeal bond by the United

States of America, the plaintiff herein.

Dated: June 22, 1936.

FRANCIS A. GARRECHT
Judge of the United States Circuit Court

of Appeals for the Ninth Circuit [650]

Received a copy of the foregoing "Order Allow-

ing Appeal" this 25th day of June, 1936.

Signed GREEN & LUNSFORD and

WM. M. METSON
Signed WM. M. KEARNEY

Solicitors for certain defendants

in the above-entitled cause

Received a copy of the foregoing "Order Allow-

ing Appeal" this 25th day of June, 1936.

Signed GEO. B. THATCHER &
WM. WOODBURN

Solicitors for certain defendants

in the above-entitled cause

[Endorsed] :Filed June 26, 1936. [651]
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[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE PRAE-
CIPE AND LODGE STATEMENT OF EVI-

DENCE
Upon the 22nd day of Jime, 1936, there came

before the Hon. Francis A. Garrecht, the applica-

tion of the solicitors for plaintiff in the above cause,

for an enlargement of the time within which to

serve and file its Praecipe to the clerk of the above-

entitled Court indicating the portions of the record

to be incorporated into the Transcript on Appeal^

and for an enlargement of the time within which to

lodge with said clerk plaintiff's and appellant's

statement of the evidence in the above cause ; and

It appearing that an order allowing an appeal

was allowed upon plaintiff's petition therefor, by

order dated June 22, 1936, and for good cause

shown, it is

Ordered that said application be granted and that

[652] plaintiff be and it is hereby allowed an en-

largement of twenty-five (25) days from and after

the 22nd day of June, 1936 within which to serve

and file its Praecipe to the clerk of the above Court

indicating the portions of the record to be incor-

porated into the Transcript on Appeal; and it is

Further ordered that plaintiff is allowed an en-

largement of twenty-five (25) days from and after

the 22nd day of June, 1936 within which to lodge

in the office of the clerk of the above-entitled Court

its statement of the evidence in connection with itsi

said appeal.
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Dated: This 22nd day of June, 1936.

FRANCIS A. GARRECHT
Judge of the United States Circuit Court

of Appeals for the Ninth Circuit [653]

Received a copy of the foregoing "Order En-

larging Time to File Praecipe and Lodge Statement

of Evidence" this 25th day of June, 1936.

Signed GREEN & LUNSFORD &
WM. M. METSON
W. M. KEARNEY

Solicitors for certain defendants

in the above-entitled cause

Received a copy of the foregoing "Order En-

larging Time to File Praecipe and Lodge Statement

of Evidence" this 25th day of June, 1936.

GEO. B. THATCHER &
WM. WOODBURN

Solicitors for certain defendants

in the above-entitled cause

[Endorsed] : Filed June 26, 1936. [653]

[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE PRAE-
CIPE AND LODGE STATEMENT OF EVI-
DENCE.

Upon the 13th day of July, 1936, there came be-

fore the Honorable Francis A. Garrecht, Judge of

the United States Court of Appeals for the Ninth

Circuit, the Application of the solicitors for plain-

tiff in the above cause for an enlargement of the
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time within which to serve and file its Praecipe to

the Clerk of the above entitled Court indicating the

portions of the record to be incorporated into the

Transcript on Appeal and for an enlargement of

the time wdthin which to lodge with said Clerk said

plaintiff's statement of the evidence in the above

cause, and [654]

It appearing that upon plaintiff's Petition, an

appeal was allowed in said cause by Order dated

June 22nd, 1936, and Citation duly issued upon

the same date, and

It further appearing that solicitors for the de-

fendants have stipulated that the following Order

enlarging time may be entered;

It is ordered that said application be granted and

that plaintiff be, and it is hereby allowed an enlarge-

ment of time up to and including the 30th day of

September, 1936 within which to sei"\^e and file its

Praecipe with the Clerk of the above entitled Court

indicating the portions of the record to be incor-

porated into the transcript on appeal, and

It is further ordered that said plaintiff is allowed

an enlargement of time up to and including the 30th

day of September, 1936 within which to lodge in the

office of the Clerk of the above entitled Court its

statement of evidence in connection with its said

appeal.

Dated: This 13th day of July, 1936.

FRANCIS A. GARRECHT
Judge of the United States Circuit Court

of Appeals for the Ninth Circuit.

[Endorsed]: Filed July 15, 1936. [655]
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[Title of District Court and Cause.]

ORDER RESERVING JURISDICTION INTO
AND THROUGH OCTOBER 1936 TERM

Pursuant to stipulation of solicitors and good

cause appearing therefor:

It is ordered, that jurisdiction of the above en-

titled cause be and the same is hereby reserved and

continued into and through the October 1936 term

of the above entitled court for all purposes con-

nected with said cause.

Dated: This 24th day of September, 1936.

A. E. ST. SURE
United States District Judge Presiding

[Endorsed] : Filed Sept. 26, 1936. [656]

[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE PRAE-
CIPE AND LODGE STATEI^IENT OF EVI-
DENCE

L^pon the 25th day of September, 1936, there

came before the Honorable A. F. St. Sure, trial

Judge in the above case, the Application of the

solicitors for plaintiff in the above cause for an

enlargement of the time mthin which to serve and

file its Praecipe to the Clerk of the above entitled

court indicating the portions of the record to be

incorporated into the Transcript on Appeal and for

an enlargement of the time within which to lodge
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with said Clerk said plaintiff's statement of the evi-

dence in the above cause, and [657]

It appearing that solicitors for the defendants

have stipulated that the follomng Order enlarging

time may be entered
;

It is ordered that said application be granted

and that plaintiff be, and it is hereby allowed an

enlargement of time up to and including the 30th

day of November, 1936 within which to serve and

file its Praecipe with the Clerk of the above entitled

court indicating the portions of the record to be

incorporated into the Transcript on appeal, and

It is further ordered that said plaintiff is allowed

an enlargement of time up to and including the 30th

day of November, 1936 within which to lodge in the

office of the Clerk of the above entitled court its

statement of evidence in connection with its said

appeal.

Dated : This 25th day of September, 1936.

A. F. ST. SURE
[Endorsed]: Filed Sept. 26, 1936. [658]

[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE PRAE-
CIPE AND LODGE STATEMENT OF EVI-

DENCE
Upon the 23rd day of November, 1936, there came

before the Honorable A. F. St. Sure, trial Judge in

the above cause, the Application of the solicitors for



654 Vnited) States of America vs.

plaintiff in the above cause for an enlargement of

the time within which to serve and file its Praecipe

to the Clerk of the above entitled court indicating

the portions of the record to be incorporated into

the Transcript on Appeal and for an enlargement

of the time within which to lodge with said Clerk

said plaintiff's statement of the evidence in the

[659] above cause, and

It appearing that solicitors for the defendants

have stipulated that the following Order enlarging

time may be entered;

It is ordered that said application be granted and

the plaintiff be, and it is hereby allowed an enlarge-

ment of time up to and including the 30th day of

January, 1937 within which to serve and file its

Praecipe with the Clerk of the above entitled court

indicating the portions of the record to be incor-

porated into the transcript on appeal, and

It is further ordered that said plaintiff is allowed

an enlargement of time up to and including the

30th day of January, 1937 within which to lodge

in the office of the Clerk of tlie al)ove entitled court

its statement of evidence in connection mth its said

Appeal.

Dated : This 23rd day of November, 1936.

A. F. ST. SURE
[Endorsed]: Filed Nov. 27, 3936. [660]
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[Title of District Court and Cause.]

ORDER RESERVING JURISDICTION INTO
AND THROUGH FEBRUARY 1937 TERM.

Upon application of solicitors for plaintiff and

good cause appearing therefor:

It is ordered that jurisdiction of the above en-

titled cause be and the same is hereby reserved and

continued into and through the February 1937

term of the above entitled court for all purposes

connected with said cause.

Dated: This 20th day of January, 1937.

A. F. ST. SURE,
United States District Judge Presiding.

[Endorsed] : Filed Jan. 21, 1937. [661]

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the above entitled court:

You are requested to prepare and certify a tran-

script of record in the above entitled cause to be

filed in the United States Circuit Court of Appeals

for the Ninth Circuit pursuant to an appeal allowed

therein and include in such transcript of record the

following, to-wit:

1. The amended bill of complaint. (Filed March

19, 1926)

2. Bill of particulars. (Dated and filed October

19, 1926) [662]
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3. Plaintiff's further bill of particulars. (Filed

February 23, 1927)

4. Answers and counter claims of the defend-

ants.

5. The order of the court appointing Robert M.

Price as Special Master. (Entered January 6, 1931

in Journal Book 4, p. 793)

6. The findings of fact and conclusions of law

recommended by Special Master Robert M. Price.

(Filed December 30, 1932)

7. The form of recommended decree filed by

Special Master Robert M. Price on December 30,

1932.

8. Plaintiff's exceptions to the recommended

findings of fact, conclusions of law and form of

decree of Special Master Robert M. Price, said

exceptions being filed on January 18, 1933.

9. The opinion and decision of Judge St. Sure.

(Dated June 6, 1935, filed June 7, 1935)

10. Letter addressed to ''Hon. Otto E. Benham,

Clerk of the United States District Court," dated

August 7, 1935 and signed by Robert M. Price,

Special Master, reading as follows:

** Enclosed is a copy of the proposed findings

of fact and conclusions of law and decree in

the above case which have been served on cer-

tain attorneys in the case, also the transcript

of the testimony taken in the case on June 27,

1935.

*'I have sent to Judge St. Sure the original

copies of the findings of fact and conclusions



Walker River Irr. Dist. et al. 557

of law and the decree. I suspect it is not neces-

sary to file these documents, as Judge St. Sure

will file the originals after he approves them,

but they should be available for examination if

any attorneys should call there to inspect them.

'*I have delivered copies to the attorneys

here, and have written Mr. Sanford who may

examine the copy in your office."

11. Letter addressed to ''Hon. Otto E. Benham,

Clerk United States District Court," dated August

9, 1935 and signed by Robert M. Price, Special Mas-

ter, reading as follows:

''Enclosed is the Notice which I have served

on all of the attorneys as required by Judge

St. Sure in his order made June 6, 1935. Re-

ceipt of a copy of the notice has been admitted

by all of the attorneys except Mr. Sanford. I

have sent him a copy of the notice and asked

him to call at your office and admit sersdce on

the enclosed. [663]

"If Judge St. Sure should send you the

original copies of the findings of fact, conclu-

sions of law and decree I sent him a short time

ago, the other copy which you have in your

olfice will be available for Mr. Sanford."

12. "Notice of filing of proposed findings of

fact, conclusions of law and decree wdth the Clerk

of siaid court" dated August 9, 1935, signed by

Robert M. Price, Special Master. (Filed August 10,

1935)
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13. Recommended findings of fact, conclusions

of law and decree mentioned in said notice of

Special Master Robert M. Price, dated August 9,

1935.

14. Order of court filed August 15, 1935 extend-

ing time to file objections to recommended findings

of fact, conclusions of law and decree (filed August

10, 1935) to September 29, 1935.

15. Plaintiff's objections and exceptions (filed

September 27, 1935) to Special Master's recom-

mended findings, conclusions of law and decree filed

August 10, 1935.

16. Court's opinion and decision. (Dated March

21, 1936, filed Marcli 23, 1936)

17. Order of court (dated April 14, 1936, filed

April 15, 1936) overruling plaintiff's exceptions to

Special Master's recommended findings, conclusions

and decree filed August 10, 1935.

18. Findings of fact and conclusions of law by

the court. (Dated April 14, 1936, filed April 15,

1936)

19. Final decree by the court. (Dated April 14,

1936, filed April 15, 1936)

20. Assignment of errors. (Dated June 20, 1936,

filed June 20, 1936)

21. Petition for appeal. (Dated June 20, 1936,

filed June 20, 1936)

22. Order allowing appeal with proof and ac-

knowledgments of service thereof. (Dated June 22,

1936)

23. Original citation on appeal (dated June 22,

1936) with proof or acknowledgment of service

thereof.
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24. Order enlarging time within which to file

and serve appellant's praecipe to the Clerk for

transcript of record. (Dated June 22, 1936)

24. Order enlarging time within which to file

appellant's praecipe and lodge statement of evi-

dence. (Dated July 13, 1936)

25. Order enlarging time within w^hich to file

appellant's praecipe and lodge statement of evi-

dence. (Dated September 25, 1936) [664]

26. Order enlarging time within which to file ap-

pellant's praecipe and lodge statement of evidence.

(Dated November 24, 1936)

27. Order enlarging return day and time to

docket record on appeal. (Dated Juljy 13, 1936)

28. Order enlarging return day and time to

docket record on appeal. (Dated September 28,

1936)

29. Order enlarging return day and time to

docket record on appeal. (Dated November 23,

1936)

30. Order enlarging return day and time to

docket record on appeal. (Dated January 22, 1936)

31. Statement of evidence filed herewith.

32. Original exhibits of plaintiff and defend-

ants as listed in Schedule ''A" attached hereto and

made a part hereof, said exhibits so scheduled being

maps, plats, extensive stream flow tabulations,

graphs and documents which are either lengthy,

cumbersome, bulky or photographic copies of old

letters written in long hand, making it either im-

practicable or difficult to accurately reproduce by
typing or printing, the originals of which are
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deemed necessary for the inspection of said appel-

late court.

In connection with said original exhibits, you are

notified that appellant will move the court for an

order that the original of said exhibits listed and

enumerated in Schedule "A" attached hereto, be

certified to the IT. S. Circuit Court of Appeals for

the Ninth Circuit as part of the record on appeal

herein by the Clerk of the court, without the neces-

sity of attaching the same hereto or transcribing,

printing, or photostating the same as part of such

record, for inspection by said appellate court.

33. Notice of lodgement of statement of evidence

and proof of service thereof.

34. Order of the court allowing and approving

the statement of evidence and directing the inclu-

sion of the same in the record on appeal.

35. This praecipe with proof and acknowledge-

ment of service thereof.

Dated: This 28th day of January, 1937.

(Signed) ETHELBERT WARD
WILLIAM S. BOYLE
ROY W. STODDARD

Solicitors for Plaintiff

Service, by copy, of the foregoing Praecipe for

Transcript of Record admitted this 28th day of

January, 1937.

GEORGE L. SANFORD [665]
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Service, by copy, of the foregoing Praecipe for

Transcript of Record admitted this 28th day of

January, 1937.

W. M. KEARNEY
E. F. LUNSFORD
GREEN & LUNSFORD
W. M. METSON,
By E. F. LUNSFORD

GEO. B. THATCHER
WM. WOODBURN

Solicitors for Defendants \QQQ'\

SCHEDULE ''A"

The following exhibits are either maps, graphs or

diagrams or include within such exhibits either

maps or graphs.

On the part of Plaintiff

:

Exhibits 1, 10, 11, 12, 13, 14, 26, 27 and 31.

On the part of Defendants

:

Exhibits B, C, and L.

The following exhibits are either lengthy, cum-

bersome or bulky blue prints or typewritten copies

of extensive tables and tabulations of stream flow

measurements and studies or photographic copies of

old letters written in long hand or typewritten

applications for water permits in questionnaire

form, making it either impracticable or difficult to

accurately reproduce.



562 United States of America^ vs.

On the part of Plaintiff

:

Exhibits 2, 3, 4, 5, 6, 7, 8, 9, 15, 16, 17, 18,

19, 20, 21, 22, 23, 24, 25, 28, 29, 30, 32, 33 and 34.

On the part of Defendants:

Exhibits A, D, E, F, G, H, I, J and K.

[Endorsed]: Filed Jan. 28, 1937. [667]

[Title of District Court and Cause.]

NOTICE OF LODGMENT OF STATEMENT OF
EVIDENCE AND MOTION FOR SETTLE-
MENT AND ADOPTION THEREOF

To: W. M. Kearney, Esq., George L. Sanford, Esq.,

Messrs. Green & Lunsford, E. F. Lunsford,

Esq., W. H. Metson, Esq., Messrs. Thatcher &
Woodburn, Solicitors for Defendants.

Please take Notice: that the plaintiff and appel-

lant has prepared a statement of evidence for its

appeal in [668] the above entitled cause, and has

this 28th day of January, 1937 lodged the same with

the Clerk of the above entitled court for your exam-

ination
;

That plaintiff and appellant at the same time

filed with said Clerk its praecipe indicating the por-

tions of the record to be incorporated into the tran-

script and record on appeal.

You will please take furtlier notice: that on the

15th day of February, 1937, or as soon thereafter

as comisel can be heard, plaintiff will move the
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<*ourt at the courtroom of the above entitled court

at Carson City, Nevada to approve said statement

of evidence and enter its order that the same be

adopted and incorporated in the transcript of the

record on appeal and at said time and place Avill

also move said court for an order directing that the

original exhibits nimibers 1 to 34, both inclusive, on

the part of plaintiff, and original exhibits "iV" to

**L", both inclusive, on the part of the defendants,

as specifically mentioned in Schedule "A" attached

to said praecipe, shall be certified to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit as a part of the record on appeal herein by

the Clerk of the above entitled court, without the

necessity for attaching the same thereto, or tran-

scribing, printing or photostating the same as parts

of said record and that such exhibits, or any of

them, may be used by counsel for either party

hereto on the argument of the appeal herein to

the same extent as if said exhibits were transcribed,

printed or photostated and attached to said record

on appeal.

Dated: This 28th day of January, 1937.

(Signed) ETHELBERT WARD,
WILLIAM S. BOYLE,
ROY W. STODDARD,
Solicitors for Plaintiff. [669]

Service, by copy, of the foregoing Notice of Lodg-

ment of Statement of Evidence and Motion for Set-
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tlement and Adoption thereof admitted this 28th

day of January, 1937.

GEORGE L. SANFORD,
W. M. KEARNEY,
E. F. LUNSFORD &
GREEN & LUNSFORD,

W. H. METSON, by

E. F. LUNSFORD,
GEO. B. THATCHER,
WM. WOODBURN,

Solicitors for Defendants.

[Endorsed] : Filed Feb. 1, 1937. [670]

[Title of District Court and Cause.]

STIPULATION FOR ENTRY OF ORDER AP-
PROVING STATEMENT OF EVIDENCE.

Whereas plaintiff and appellant has heretofore,

within due time, lodged its condensed statement of

evidence in the above matter and defendants and

appellees have likewise lodged their written objec-

tions and proposed additions thereto, and

Whereas said original statement of evidence has

been modified and amended in the form hereunto

attached pursuant to agreement of the parties, [671]

Now, therefore, it is stipulated and agreed that

the annexed is a true, complete and properly pre-

pared statement of the evidence adduced at the trial

of this cause material to the point or points em-

braced within appellant's assignment of errors and
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may be approved as such by the above entitled

court and filed in the clerk's office and become a part

of the record on appeal in the above cause.

Dated : This 13th day of December, 1937.

ROY W. STODDARD,
Solicitor for Plaintiff.

W, M. KEARNEY,
GEO. L. SANFORD,

By W. M. K.

THATCHER & WOODBURN,
E. F. LUNSFORD &
MYRON R. ADAMS,

OREEN & LUNSFORD,
W. H. METSON, by E. F. L.,

Solicitors for Defendants.

[Endorsed] : Filed Dec. 29, 1937. [672]

[Title of District Court and Cause.]

PLAINTIFF AND APPELLANT'S STATE-
MENT OF THE EVIDENCE.

Be it remembered that the above entitled cause

came on regularly for trial on March 21, 1928, upon

the issues made by the amended Bill of Complaint

and the answer and coimter claims of the defend-

ants; that plaintiff lodges this, its statement of the

evidence, in said cause. [673]
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[Title of District Court and Cause.]

Before B. F. Curler, Special Master.

Counsel appearing:

For the plaintiff:

C. L. Harwood, Esq.,

Ethelbert Ward, Esq.,

H. H. Atkinson, Esq.

For the Defendant:

W. M. Kearney, Esq.,

G-eorge L. Sanford, Esq.,

George S. Green, Esq.,

E. F. Lunsford, Esq.,

W. H. Metson, Esq.

George B. Thatcher, Esq.,

Arthur F. Lasher, Esq.

The plaintiff offered and read into the record its

exhibits, marked for identification 1, 2, 3, 4, 5, 6,

7, 8 and 15, which were later received in evidence

and given the same exhibit numbers. Said exhibits

consist of numerous copies of letters, maps and

documents, each being certified in one of the forms

of the following certificates. [674]

FORM 1.

''Department of the Interior

Office of Indian Affairs

Washington, Nov. 2, 1926.

I, E. B. Meritt, Assistant Commissioner of Indian

Affairs, do hereby certify that the attached copies

of letters, maps, documents and papers, with the en-
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dorsements thereon, are true and literal exemplifi-

cations of the originals, insofar as the originals are

on file, and true and literal exemplifications of the

records of originals in all other instances as they

appear in this office.

In testimony whereof I have hereunto subscribed

my name and caused the seal of this office to be

affixed on the day and year above written.

(Signed) E. B. MERITT,
Assistant Commissioner"

(Seal of Office of Indian

Affairs attached)

FORM 2.

'^ Department of the Interior

General Land Office

Public Survey Office

Salt Lake City, Utah, March 2, 1928.

I hereby certify that the foregoing copy of letter

dated December 8, 1859, from S. A. Smith, Commis-

sioner of the) General Land Office, Washington, D.

C, is a full, true and correct copy of said letter as

the same appears on file in the records of this office.

(Signed) HOWARD B. SWELGROVE,
Office Cadastral Engineer,

Custodian of Records."

(Seal of Public Survey Office,

Salt Lake City, Utah attached) [675]
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''Department of the Interior

General Land Office

Washington, March 19, 1927.

I hereby certify that the annexed copies of letters

dated January 10, January 20, January 25, 1860,

filed under F-23232 are true and literal exemplifica-

tions of the originals on file in this office.

In testimony whereof I have hereunto subscril^ed

my name and caused the seal of this office to be af-

fixed at the City of Washington, on the year and

day above written.

(Signed) THOS. C. HOWELL,
Assistant Commissioner of the

General Land Office"

(General Land Office

Seal attached)

FORM 4.

"Department of the Interior

Office Indian Affairs

Washington, November 13, 1925.

I, E. B. Meritt, Assistant Commissioner of Indian

Affairs, do hereby certify that the papers hereto at-

tached are true copies of the originals as the same

appear of record in this office.

In testimony whereof I have hereunto subscribed

my name and caused the seal of this office to be af-

fixed on the day and year above written.

(Signed) E. B. MERITT,
Assistant Commissioner"

(Seal of Office of Indian

Affairs attached) [676]
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FORM 5.

"Department of the Interior

Office Indian Affairs

Washin^on, November 13, 1925.

I, E. B. Meritt, Assistant Commissioner of Indian

Affairs, do hereby certify that the papers hereto

attached are true copies of the originals as the same

appear on file in this office.

In testimony whereof I have hereunto subscribed

my name and caused the seal of this office to be af-

fixed on the da}^ and year above written!.
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(Seal of Office of Indian
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PLAINTIFF'S EXHIBIT No. 1

contains the following

:

(a) Letter dated Washington, D. C, November

25, 1859, from F. Dodge, Indian Agent, to Hon.

A. B. Greenwood, Commissioner of Indian Affairs,

reading as follows:

"Yesterdays overland mail brought me ad-

vices from Carson Valley that there was a gen-

eral stampede of persons from California to

the mining localities within my agency which

devolves on me additional reasons for appealing

to your kind consideration in behalf of my
Indians, and to the immediate necessity of re-

serving a sufficient portions of their lands to

enable them to sustain life.
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''I respectfully suggest that the North West

part of the Valley of the Truckee River includ-

ing Pyramid Lake, and the North East part of

the Valley of Walkers River including the Lake

of the same, be reserved for them, the localities

and boundaries of which are indicated on the

accompanying map. These are isolated spots,

embracing large fisheries, surrounded by moun-

tains and deserts, and will have the advantage

of being their home from choice.

'

' The Indians of my Agency linger about the

graves of their ancestors—'but the game is

gone', and now, the steady tread of the white

man is upon them. The green valle3^s too, once

spotted with game 'are not [677] theirs now.'

Necessity makes them barter the virtue of their

companions as a commodity of the market and

the bitter contemplation bums in their bosoms

the stern reality of their fate. Driven by desti-

tution they seek refuge in crime, and show them-

selves unsparing because they have been un-

spared.

"I sincerely hope that those asylums will be

made for them, where they can be free from

the influence of the ' White Brigands ' who loiter

about our great overland mail and emigrant

routes—using them as their instruments to rob

and plimder our citizens."

"Endorsed "Rec'd Nov. 26— '59. Ref'd to

Sec. Int. with report Nov. 26, '59"
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(b) Letter dated Department of the Interior^

Office of Indian Affairs, November 26th, 1859, from

A. B. Greenwood, Commissioner to Hon. J. Thomp-

son, Secretary of the Interior, reading as follows:

"I would respectfully invite your attention to

the consideration of the subject of a letter of

the 25th inst. from F. Dodge Esq. agent for the

Indians in Utah Territory (now in this City)

in which he urges the propriety and necessity

of reserving for Indian purposes a tract of land

in the North Western portion of the valley of

the Truckee River, including Pyramid Lake,

and the North Eastern part of the Valley of

Walkers River, including Walkers Lake, as in-

dicated by the red coloring upon the enclosed

map.

"The tracts selected by the Agent, embrace

but a small portion of land suited for agricul-

tural purposes, yet, it is believed that there will

be a sufficiency for the sustenance of the Wa-
shoe and Pahute tribes of Indians, in connec-

tion with the fish which they may obtain from

Pyramid and Walker Lakes, and with a view to

secure suitable homes for these Indians where

they can be protected from the encroachments

of the whites, I have the honor to suggest that,,

with your concurrence, the subject may be laid

before the President for his consideration, with

a recommendation that the tracts of country

indicated on the map may be set apart and re-

served from sale or settlement, for Indian use.



572 ' United States of America vs.

''The letter of Agent Dodge is submitted

herewith. '

'

(c) Letter dated Department of the Interior,

Office of Indian Affairs, November 29th, 1859, from

A. B. Greenwood, Commissioner to Sanuel A. Smith,

Commissioner of the General Land Office, reading

as follows : [678]

''My attention has been called by a letter of

the 25th instant from F. Dodge Esq., agent for

the Indians in Utah Territory, now in this City,

to the consideration of the propriety and neces-

sity of reserving from sale and settlement, for

Indian use, a tract of land in the North West-

ern portion of the valley of the Truckee River,

including Pyramid Lake, and a tract in the

North Eastern part of the Valley of Walker's

River, including Walker's Lake, as indicated

by the red coloring upon the enclosed map, and

fully concurring in the suggestion of Agent

Dodge respecting this subject, I have to request

that you will direct the Surveyor General of

Utah Territory to respect said reservations

upon the plats of survey when the public sur-

veys shall have been extended over that part of

the Territory, and in the meantime, that the

proper local land officers may be instmcted to

respect the reservations upon the books of their

offices, when such offices shall have been estab-

lished."
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(d) Letter dated General Land Office, Decem-

ber 8th, 1859, from S. A. Smith, Commissioner to

Samuel 0. Stambough, Surveyor General, Salt Lake

City, L^tah, reading as follows:

'' Pursuant to request, per letter of the 29th

ulto from the Commissioner of Indian Affairs,

you are hereby instructed to reserve for Indian

purposes the two tracts of land described & in-

dicated by the pink shade on the enclosed map
of Utah.

1st. 'A tract in the North Western portion

of the valley of the Truckee River including

"Pyramid Lake." This tract is triangular

shaped and its greatest length about fifty-three

miles and its greatest width twenty-five miles.

2d. 'A tract in the North Eastern part of

the valley of Walker's River including Walker's

Lake." This is an oblong tract—its greatest

length about fifty-five miles, its width at the

south end fifteen miles, at its north end eight

miles.

You will make such annotations upon the cor-

rected map of the Utah Surveying District as

will show the reservations and in such a man-

ner, that hereafter when surveying operations

reach the localities, the township lines may be

extended over the tracts & such connections

therewith made as will show in the Township

plats & archives of the Surveyor Generals office

the extent and purpose, with the date of Reser-

vations. You will please acknowledge the

receipt of these instructions."



674 United^ States of America vs.

(e) This is a photographic copy of a map about

22x32 inches compiled by the engineers of the War
Department and [679] dated 1858, showing large un-

explored regions of the then Territory of Utah

which now embraces the present states of Nevada

and Utah, with Lake Bigler (now Lake Tahoe),

Pyramid Lake, Walker Lake, and Walker River

designated thereon by name.

A portion of the northwest part of the valley of

the Truckee River, including Pyramid Lake, and a

portion of the northeast part of the valley of

Walker's River, including Walker's Lake are each

circumscribed by a heavy white line.

(f) Letter dated Office Indian Agent, Carson

Valley, August 9th, 1860, from the Lidian Agent,

F. Dodge, to A. B. Greenwood, Commissioner of

Indian Affairs. The statement is made that on the

first instant Dodge succeeded in having an inter-

view with 200 of the "so-called hostile" Pyramid

Lake Pah-Utes. After a careful examination of the

Indians pertaining to an assault on Williams sta-

tion in the May previous. Agent Dodge finds that

the "monster William himself" and one of his con-

federates were the first aggressors. The trouble

arose over a horse which one of the Pyramid Lake

Indians had tied on Carson River below Williams'

house for the purpose of grazing while he was hunt-

ing ducks and which horse Williams took and re-

fused to deliver to the Indian. The Indian reported

the grievance to the head Pah-ute Chief, Young

Win-a-muc-a, who could not afford any redress, hav-
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iiig himself lost six horses in the same way in the

previous August, and having patiently submitted to

the wrong, relying on the justice of the Government

to indemnify him. At that time about 100 Bannacks

and 50 Pit River Indians were fishing at Pyramid

Lake and offered to assist in the recovery of the

horse from Williams. About 20 Indians proceeded

to Williams' house and applied for the horse which

was refused. It was not certain who struck the first

blow, but the lawless desire [680] to disposses the

Pah-Utes of their home was the true cause for all

the calamities with which the country had recently

been visited. Williams left the country instantan-

eously with the outbreak. Whilst the Pah-utes are

in favor of peace, the Bannacks and Pit River

Indians are not. Both of the latter are on the war

path in the Northern part of this Territory arid

Southern Oregon, and a copy is herewith enclosed

of a notice which was issued in accordance with your

instructions dated the 29th of Novr. last.

The Pyramid Lake and Walker River Resers^es

were selected with great care and determined upon

by the Department long since, of which fact the

Indians were advised through Dodge last winter

—

they cannot be removed—there is no other place in

this Territory for them. It is sincerely hoped thati

the Government will faithfully fulfill its obligations

and immediately enforce them. To that end it is

respectfully suggested that most stringent orders be

sent to the commanding officer of the U. S. army
station here to assist in removing all the intruders
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from the reservations when called upon by the

Indian agent. Trespasses and depredations of every

conceivable kind have been committed on these

Indians. They have been personally maltreated and

their property stolen, and even now the miscreants

are not satisfied but are resorting to the most

damnable intriguing to provoke a war, create a debt

against the Government and swindle the Indians

out of their homes.

(g) Letter dated Department of the Interior,

August 29th, 1860, from J. Thompson, Secretary of

the Interior, to J. B. Floyd, Secretary of War, en-

closing a copy of the foregoing letter dated August

9th, 1860, from Indian Agent Dodge, to A. B. Green-

wood, Commissioner of Indian Affairs in relation

to difficulties with the Pyramid Lake Pah-ute [681]

Indians ; and a copy of a notice (h) issued by said

Agent forbidding any trespass upon the Indian

Reservations. The attention of the Secretary of

War is particularly directed to that part of the let-

ter AA^hich requests the assistance of the commanding

officer of the IJ. S. troops at that post ; and the Sec-

retary of the Interior requests that orders may be

issued, as suggested by the Agent, if consistent with

the views of the War Department.

(h) A copy of the notice mentioned in the fore-

going letter is as follows:

'^TO ALL WHOM IT MAY CONCERN
"In a communication received in this office

from Hon. A. B. Greenwood, Commissioner of
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Indian Affairs, Washington, D. C, I am in-

structed to give public notice to the citizens of

Utah Territory to refrain from trespassing

upon the following lands, the same being re-

served by the United States Government for

Indian purposes, viz:

"All the valley of the Truckee River from

the Great Bend, or one mile above what is

known as the Lower Emigrant Crossing, to the

mouth of said river, including Pyramid Lake

and contiguous lands on both sides of the river

and lake; also the valley of Walker's River

from the Great Bend to the mouth of said

Walker's River, including the lake of the same,

and contiguous lands on both sides of the river

and lake, all being and lying in Utah Territory.

"The Surveyor General of Utah Territoiy

has been directed by the Commissioner of the

General Land Office to respect the above Reser-

vations in his official action.

"Notice is further given that the 'United

States Intercourse Law' will be in full force on

the above Reservations and that the command-

ing officers of the United States troops will be

called upon for assistance to execute them if

necessary.

F. DODGE,
U. S. Indian Agent."

(i) Letter dated General Land Office, Septem-

ber 9, 1861, from J. M. Edmunds, Commissioner, to

J. W. North, U. S. Surveyor General, Carson City,
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Nevada T., refers to surveys of the public lands.

Special reference is made to the pro- [682] priety

of having the boundaries of Indian Reservations,

embracing the Walker and the Pyramid Lakes sur-

veyed and directs that the boundaries of these Reser-

vations nmst remain as described by the Indian office

and recited in the letter from the Commissioner of

the General Land Office of date December 8, 1859,

to the Surveyor General of Utah Territory then in

the possession of the Surveyor General North, at

Carson City, Nevada T.

Attention is called to the lack of funds for sur-

*veys and the difficulties connected therewith. It is

urged that estimates be made for the expenses of

surveys, mineral lands, public lands, etc. in order

that the same may be made as soon as practicable.

(j) Letter dated Washington, D. C. Jmie 28,

1865, from W. P. Dole, Commissioner of Indian

Affairs, to Jos. S. Wilson, Acting Commissioner of

the General Land Office, transmits the map of the

"Walker River Reservation" in Nevada furnished

that office by Agent Lockhart, having been surveyed

under his direction by instructions from the office

of April 20, 1864. Agent Lockhart states that he

has deposited the field notes of the survey with the

Register of the U. S. Land Office at Carson City,

Nevada, from which place they will be forwarded

upon request.

(Iv) Letter dated Department of the Interior,

Office Indian Affairs, March 17, 1874, from E. P.
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Smith, Conmiissioner of Indian Affairs, to Hon.

C. Delano, Secretary of the Interior. Report directs

Lockhart, Indian Agent, February 15, 1864, to ascer-

tain and define such natural boundaries for the

Walker River Indian Reservation in Nevada as

should seem right and proper in order to carry out

the original imderstanding and accomplish the ob-

ject intended when first set apart. Refers also to

Lockhart 's report that a survey was [683] neces-

sary and that on April 20, 1864, directions were

given to have the survey made, and that the survey

was made and a map thereof furnished with courses

and distances on June 7, 1865.

The letter further states that no further action

seems to have been taken b}'' this office or the De-

partment touching its establishment except that the

map containing the diagram with courses and dis-

tances was transmitted to the Commissioner of the

General Land Office as the Walker River Reserva-

tion and so far it has been respected by said Office

as said Indian Reservation. To remove all doubt as

to the proper establishment of this Reservation as

represented in the above action, I would respect-

fully recommend that the President be requested to

issue an order withdraAving from sale or other dis-

position and set apart said reservation or tract of

country in Nevada as surveyed, by Eugene Monroe
in December, 1864, and represented on the accom-

panying map with a tabular statement of courses

and distances for the use and occupation of the

Pat-ute Indians located thereon.
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(1) Letter from C. Delano, Secretary of the

Interior to the President, dated March 18, 1874,

reads as follows:
'

' I have the honor to present herewith a com-

munication dated the 17th inst. and from the

Commissioner of Indian Affairs together with

the accompanying map showing the survey

made by Eugene Monroe in December 1864 of

the Walker River Reservation in Nevada, and

respectfully recommend that the President issue

an order withdrawing from sale or other dis-

position and setting apart said Reservation or

tract of country for the use and occupation of

the Pah Ute Indians located thereon.

"The form of order necessary in the prem-

ises is engrossed on the enclosed map."

(m) The map above referred to is a photo-

graphic copy about 22 x 15 inches, accompanying the

last above mentioned letter. It shows the bound-

aries of the Walker River [684] Indian Reserva-

tion, including Walker Lake and the portion of

Walker River flowing into the Lake up to the big

bend of the river. It also shows a tabular state-

ment of courses and distances.

On the map itself is the following, signed by

President Grant:
** Executive Mansion,

March 19, 1874.

"It is hereby ordered that the reservation

situated on Walker River, Nevada, as surveyed

I
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by Eugene Monroe December, 1864, and indi-

cated by red lines on the above diagram in ac-

cordance with the 15 courses and distances

thereon given, be withdrawn from public sale

or other disposition and set apart for the use

of the Pah-ute Indians residing thereon.

(Signed) U. S. GRANT"

(A certificate identical with Form 1 supra is

attached to plaintiff's Exhibit 1)

PLAINTIFF'S EXHIBIT 2

(a) Letter dated General Land Office, December

8th, 1859, from S. A. Smith, Commissioner of the

General Land Office, to Sam'l C. Stambough, U. S.

Surveyor General, Great Salt Lake City, Utah Ter-

ritory, is the same letter herein condensed in sub-

division (d) of Plaintiff's Exhibit 1.

(A certificate identical with form 2 supra is at-

tached)

(b) Letter dated Surveyor General's Office,

G. S. L. City, January 25, 1860, from S. C. Stam-

bough, Surveyor General, U. S. (Great Salt Lake

City, L^tah Territory) to Sam'l A. Smith, Commis-

sioner General Land Office, Washington, D. C.

acknowledging receipt on the 24th inst. of three

communications from the General Land Office bear-

ing dates, the 1st, 8th, and 20th of December, 1859,

and reciting the provisions contained in the letter

of instructions from the Commissioner of the Gen-
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eral Land Office respecting two surveys of land

des- [685] ignated for Indian purposes, pursuant

to the request of the Commissioner of Indian Af-

fairs, the first of which is a tract in the North-

Nvestern portion of the Valley of the Truckee River,

including Pyramid Lake, and the second a tract in

the Northeastern part of the Walker's River, in-

cluding Walker's Lake, and acknowledging the

receipt of a map of Utah of which the two tracts

are indicated by pink shades and states that the

instructions contained in the letters of December

1st and 8th would be promptly carried into effect

so far as he had the power to do so. (The letter

dated Dec. 8th is the same condensed herein in

Subdivision (d) of Plaintiff's Exhibit 1.)

Then the letter goes at great length into the gen-

eral condition throughout the territory of Utah and

the difficulties connected with surveys, etc. with

which he had to contend, and refers to the Pah-Utesi

at Walker's Lake and Pyramid Lake, who are

represented as being a very industrious and peace-

able people subsisting at times upon fish, although

they cultivate the ground and raise com and veg-

etables in considerable quantities. If the Indians

could be confined to the ranches which they occupied

at that time bordering on the lakes so as not to

reach out into the mining regions, they might be

permitted to remain some time without interrup-

tion, but the writer feels certain that they will be

driven off by white men hunting gold and a dis-

astrous Indian war would be the consequence.

Under this conviction, Mr. Stambaugh proceeds
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to review the situation generally regarding the

various problems confronting the Government and

gives it as his idea of Indian policy that the In-

dians should be confined upon two reservations, one

in the Southern portion and part in the Northern

iportion of the Territory, and that he believes

treaties should be made with them to extinguish

[686] the title they claim to the lands they occupy

and that such reservations would put an end to

alleged Indian depredations.

(c) Letter dated Salt Lake City, January 10,

1860, to Surveyor General Stambaugh and has no

bearing upon the matters involved in this appeal.

(d) Letter dated January 20th, 1860, to Sur-

veyor General Stambaugh has no bearing upon the

matters involved in this appeal.

(A certificate identical with Form 3 supra is at-

tached to letters (b), (c) and (d).)

PLAINTIFF'S EXHIBIT 3

(a) Letter dated Department of the Interior,

Office Indian Affairs, June 26th, 1858, from Charles

E. Mix, Commissioner, to Jacob Fourney, Supt.,

etc.. Great Salt Lake City, Utah Territory, stating

that Frederick Dodge of Nebraska Territory, had

been appointed by the President to be Indian Agent

in Utah Territory under Act of March 3, 1857.

(A Certificate identical with Form 4 supra is at-

tached.)
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(b) Letter dated Department of the Interior,

February 8, 1860, from J. Thompson, Secretary of

the Interior, to A. B. Greenwood, Commissioner of

Indian Affairs, acknowledging receipt of the report

of the Commissioner of Indian Affairs, of Jan. 7,

recommending that the sum of $2800 be placed in

the hands of Agent Dodge to defray expenses of

the Agency during the 3rd and 4th quarters of

1859. The recommendation is approved and requisi-

tions will issue accordingly.

(A certificate dated Feb. 18, 1926 otherwise identi-

cal with Form 5 supra is attached.)

(c) Letter dated Department of the Interior,

Office [687] Indian Affairs, November 29th, 1859,

from A. B. Greenwood, Commissioner of Indian Af-

fairs to F. Dodge, U. S. Agent, Washington, D. C.

replying to Dodge's letter of Nov. 25, 1859, regard-

ing the propriety of reserving for Indian use a tract

of land in the Northwestern portion of the valley of

Truckee River, including Pyramid Lake, and a tract

in the Northeastern part of the Valley of Walker

River, including Walker Lake, Utah Territory, and

stating that in a communication of November 29th,

1859, the Commissioner of the General Land Office

had been requested to direct the Surveyor General

of Utah to respect said reservations in the extension

of the public surveys over that portion of the Ter-

ritory, and further advising Agent Dodge to give

public notice to the citizens of Utah of the action

which had been taken in the premises in order that

they may refrain from trespassing upon said reser-
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vation and also to apprise the Surveyor General of

what has been done in regard to the subject, and

request him to respect the reserves in his official

action.

(A certificate identical (except as to date) with

Form 4 is attached.)

(d) Letter dated U. S. Pah-Ute Reservation,

Walker Lake, U. T., June 23rd, 1860, from F.

Dodge, Indian Agent, A. B. Greenwood, Commis-

sioner of Indian Affairs, regarding disturbances

among the Indians. Dodge reports that he arrived

at the Reservation on June 22nd, 1860, and the three

principal chiefs invited him to their camp some two

miles distant, containing 2,000 Pah-Utes. The whites

had said treacher}" was in the Indian camp and they

would kill him if he went near them. As he entered

their camp, they met him with the most friendly

greetings. He had a long talk with them. They were

friendly and promised him they would not join with

the hostiles from which they requested his protec-

tion. He, [688] therefore, ordered a house built on

the Reserve immediately and appointed, subject to

approval, a discreet temporary local agent, John A.

Thompson, a celebrated Sierra Nevada mountaineer,

with instructions to exclude all persons from the

reservation except those authorized by law. He re-

grets exceedingly to see the hiunane policy of the

Department to better the condition of these Indians

frustrated by designing, corrupt and vicious mis-

creants who provoked this outrageous war. It will

3^et end with the destruction of those who caused it.

In the absence of civil law in this part of the terri-
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tory he earnestly appeals to the Department to

cause the most stringent instructions to be followed

through their respective channels to the command-

ing officers of the United States forces in this vicin-

ity to exclude from the Walker and Pyramid Lake

Reservations all persions except those authorized by

law to intruders on the reservation and their gross

outrages on Indian women lies one great cause of

the present Indian troubles. The Wun-a-muc-as, the

two head chiefs of the Pah-ute Nation have gone to

Oregon for safety. They are both disgusted and

have good reason to be so, having been placed on

lands of the U. S. Government and now with a pre-

text of having a murder against them, they are

driven from their homes by a set of fugitives from

justice. There are none of the principal chiefs among

the hostiles at present. As near as he could ascer-

tain, the hostiles number about four or five hundred

in company with a few Bounaks from Oregon and

have mostly gone to the Humboldt Mountains.

(A certificate identical (except as to date) with

Form 5 isi attached.) [689]

PLAINTIFF'S EXHIBIT No. 4

(a) Letter dated U. S. Indian Agency, Carson

Valley Agency, Aug. 13th, 1861, from Warren Was-

son, Acting U. S. Indian Agent, to Governor James

W. Nye, of Nevada, and ex-officio Superintendent

Indian Affairs; submits a budget for the expenses

of his office in comiection with the Indians of Pyra-
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mid Lake and Walker River Reservations, aggre-

gating for the first year about $18,000, exclusive of

the pay of superintendents and agents. These ex-

penditures in my judgment might be deemed neces-

sary for the future to insure the good and efficient

working of the Indian Service in this agency. There

should be issued annually to the Pah-Utes in blan-

kets and clothing—$6,000. In April of each year to

the Pah-Utes in fancy articles, $1,500. Part of the

items recommended consist of $890.00 for four good

mules with harness, two ox wagons and ox teams of

three yokes each; 200 cows costing $4,000.00; 200

head of sheep costing $800.00; necessary farming in-

struments and seed for next year, $1,000.00; black-

smith and tools should be provided for each reserva-

tion and tools for two shops. Agent Wasson then

states that if the Government will allow^ the budget

and expenses, these Indians will soon become a pros-

perous and happy people. In one 3^ear they can be

taught to do their own blacksmithing and in five

years the agency may be made self-sustaining. This

polic}' will insure peace at an expense of not more

than $5.00 per Indian for the first year and $3.00

for the subsequent year. There is not a Pah-ute w^ar-

rior in the tribe who is not capable of costing the

Government $5,000.00 a year in the event of a war,

to say nothing of the consequent loss of life and

retarding of the development of the country, ob-

structing the mail and telegraph lines and the cut-

ting off of emigration entirel,y.

(b) Letter dated Carson Valley Indian Agency,

Nevada [690] Territory, July 13th, 1861, from Act-
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ing U. S. Indian Agent Warren Wasson, to Gover-

nor James W. Nye, Superintendent of Indian Af-

fairs for Nevada Territory; reviews the Indian sit-

uation in Nevada Territory, mentions the Pyramid

Lake Reservation and the WalkerRiver Reservation,

and that at the latter reservation the Department has

constructed necessary buildings for the use of the

Agency, which consists of a frame three-room house

and a stable, and trusts that the Government will

perceive the importance of continuing these reser-

vations so necessary for the subsistence of the In-

dians. They are the natural homes of the Indians

and abound in tish, game, roots and seeds, their

customary food, and are in fact the only places in

the Territory where they could subsist without an

immense expense to the Government. The two reser-

vations do not contain more than 10,000 acres of

arable lands.

The Pah-ute tribe numbers about 6,000, and they

are increasing. They occupy a sitrip of country about

200 miles in width, extending along the Western

boundary of the Territory from the Northern to the

Southern line. They are the most virtuous, temper-

ate and warlike of the two tribes (Pah-utes and

Washoes) and most susceptible to acquiring the

arts of civilized life. It is recommended that they

be furnished with a few agricultural implements

and seeds such as are adapted to the soil as early

as next Spring, as many of them have been engaged

on the ranches with the settlers and understand the

cultivation of the soil. It would require only a local

agent to superintend the work to insure a handsome

return for their labors. It affords me great pleasure
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to inform joii that the Pah-Utes, since the unfor-

timate difficulty with them more than a year ago,

have behaved themselvesi with the utmost propriety

till about the middle of [691] April last, suffering

gross outrages on themselves. Reference is made to

a conference of Indians at the Walker River Res-

ervation regarding the outrages perpetrated upon

them by the Whites, at which conference there w^ere

about 3000 Indians, of whom 200 or 300 of the most

warlike from the interior were influenced by Whites

and disposed to create disturbances, drove off the

interpreter and otherwise behaved very badly ; how-

ever, Agent Wasson succeeded in quieting them. It

is almost absolutely necessary in order to preserve

their good will that some more presents from the

government be issued to them before long and I

would suggest that a few ornaments to please their

fancy be selected with other articles of more utility.

A neglect in this might prove disastrous to the In-

dians and create disturbances between them and the

whites; the necessities of the Indians being in such

times likely to force them to commit depredations

upon the stock of the settlers. In issuing the pres-

ents I think that a proper distinction should be

made between those who have acted in obedience to

the instructions of the agent and those who have not.

While I would recommend a humane course towards

them, firmness should not be forgotten. The property

belonging to the Agency at the Walker River Res-

ervation is all safe and in good condition.

(A certificate identical (except as to date) with

Form 4 is attached to the above letters (a) and

(b)).



590 United States of America^ vs.

(c) Letter dated Carson City, Nevada Terri-

tory July 19, 1861, from James W. Nye, Governor

of Nevada Territory, and ex-officio Superintendent

of Indian Affairs, to Caleb B. Smith, Secretary of

the Interior, Washington, D. C, reporting an inter-

view with Mr. Wasson, the person left in charge

of Indian Affairs, by Frederick Dodge, late U. S.

Agent for the Indians of Utah Territory, and to a

report on the subject furnished the Governor con-

cerning the Indians then in the [692] Territory of

Nevada. Mentions the fact that a large portion of

the Sho Shones are in Nevada Territory, which, if

true, will increase the hazard of peace very much.

They have already shown hostility to the construc-

tion of the telegraph. The overland mail is carried

through the coiuitry occupied by that tribe. The

Pah-utes, since the arrival of the Governor, are

exhibiting a somewhat hostile spirit towards the

overland mail company for the reason, as they

claim that the company is cutting hay upon their

reservations, which the company or their agents

have disclaimed. The Pah-utes, as well as the Sho

Shones, are warlike tribes and are able to make

great trouble if once excited to arms. The Governor

then mentioned the Washoes as being a most miser-

able people. The streams in which they formerly

fished are spoiled for that purpose by the operations

of miners and the washing of ores and metals, so

that the tish have disappeared. The hills and plains

over which roamed plenty of game are now occupied

by the whites and the game has fled like the Indians

from their presence. The Governor states that what
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he has said in relation to the Washoes will be true

of the Pah-utes very soon as the mining interests

are fast extending into their region. He states he

had little doubt that the reservations are among

the richest of the mineral portions of the country.

He states that most of the Pah-utes are good mowers

and are acquainted with the curing of the wild grass

that grows on their reservations and recommends

the Government furnish them horses, cattle, and

'agricultural implements. He was doubtful about the

length of the growing season at the reservation, but

states that the chiefs seem anxious to make the

experiment.

(A certificate identical (except as to date) with

Form 5 is attached.) [693]

PLAINTIFF'S EXHIBIT 5.

(a) Letter dated June 9th, 1865, from Franklin

Campbell, local Indian Agent, to the Commissioner

of Indian Affairs, Washington, D. C; in a letter

of considerable detail reference is made to farming

and other conditions upon the Walker River Indian

Reservation. I am willing to pay experienced In-

dians $2.00 a day and inexperienced $1.50 a day,

including food. The wages usually paid them outside

the reservation is $1.00 a day. It is stated that the

hay crop along the river for a distance of 15 milesi

will yield from 250 to 300 tons, and the consent of

the Commissioner is asked to incur the expense of

cutting the hay. Since I cannot get a good close
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niavket for the Jiay, most of it has been allowed to

go to waste. The general situation is further dis-

cussed and the statement is made that the Indians

arc as honest and truthful as the whites, but that

they lack organization and law. Though I cannot

attribute to them high and noble qualities, as their

condition would not justify it, yet I do say the

material is here for a high standard of civilization.

They are willing to work and exhibit considerable

industry in gaining a livelihood in the desert coun-

try. Many of them have been to California and have

learned to do all kinds of faiin work. They are

f'xtremely anxious to cultivate their lands if they

can onl,y get the necessaiy supplies and have them

applied in a proper mamier. Their principal food

is fish, pine nuts and grass seed. The last two-named

sources are being rapidly used up by the whites, but,

as an offset, they get much in return by working,

begging and stealing. The great cause of complaint

by the whites is not that the reserves are set off for

the Indians, but that they are allowed to lie idle

furnishing nothing to the Indians but a camping

gromid, and that, in quest of food in their migTa-

tions to and from the pine [694] nut country, they

are continually subjecting the Whites to great an-

noyance and loss.

The Ute tribe is divided up into different clans

with no particular head chief. They will never again

wage war with the whites unless some flagrant act

of injustice is done them. Some of their number

have been killed without just cause. There are some

whites that have become so embittered against them
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that clandestinely they are doing everything in their

power to get the Indians into a war for the purpose

of getting them exterminated. The valley above the

reservation is settled with this class of men. They

are making every effort to get hold of the Reserva-

tion for grazing purposes. The Reserve contains

about 4,000 acres of arable land on either side of

the river for a distance of 25 miles. The amount of

fish caught on this Reserve is estimated at from

150 to 200 tons, but few pine nut trees are included

mthin the survey. The nmnber of Indians that

should be domesticated on this reserve would be

near 2500.

(b) Letter dated Office of the Supt. Ind. Affairs,

Carson City, Nevada, June 10th, 1866, from IT. G.

Parker, Supt. Ind. Affairs for Nevada, to D. N.

Cooley, Commissioner of Indian Affairs, Washing-

ton City, D. C. refers to acts of Campbell in refer-

ence to the sale of hay cut the previous year on the

Walker River Reservation.

(A certificate identical (except as to date) with

Form 5 attached to the above letters (a) and (b).)

(c) Letter dated Agency at Walker River Res-

ervation, Nevada, May 29th, 1866, from Franklin

Campbell, U. S. Indian Agent for Nevada, to H. C.

Parker, Supt. Ind. Affairs, for Nevada; mentions

the transmittal of a statement showing receipts and

disbursements of the amounts received from the

sale of hay cut the previous year on the reservation

and the [695] net profit therefrom, to-wit; $54.09,

expended for hire of team and plowing three acres

of land, for purchasing 600 lbs. of seed potatoes at
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4I/2C per lb., and for spade, shovel, chopping ax,

etc. and garden seed. Of the three acres which have

been plowed, one is planted in potatoes, one in

corn, beans and other vegetables and one is to be

sowii at the proper time with rutabagas and turnips.

The labor of clearing, breaking and planting the

ground has been performed by Mr. Thomas, the

local agent, and R. H. Washington, the interpreter,

and myself. We have dug an irrigation ditch one

thousand yards long.

(d) Letter dated Walker River Indian Reserve,

April 14th, 1866, from Franklin Campbell, U. S.

Indian Agent, to H. G. Parker, Supt. Indian Af-

fairs; states that, subject to the approval of the

Department, H. A. Thomas had been employed as

local agent for the Walker River Indian Reserva-

tion. I cannot recommend too strongly the continu-

ance of the policy of keeping a local agent upon

this reserve for the purpose of holding a continual

surveillance over the Indians and Indian affairs.

I am well satisfied it has been the means of arresting

much trouble in the proper season. I earnestly urge

the continuance of giving rations to Indians visiting

the reservation.

(A certificate identical (except as to date) with

Form 4 is attached to the above letters (c) and
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PLAINTIFF'S EXHIBIT 6

(a) Letter dated Washington, D. C, June 27,

1865, addressed "Sir" from Jacob T. Lockhart,

Indian Agent, Nevada, asking for warrant in his

favor to pay the expenses of surveying the Walker

River and Truckee River Indian Reservations.

(b) Letter dated Washington, D. C. June 7,

1865, from [696] Jacob T. Lockhart, Indian Agent,

Nevada, to W. P. Dole, Commissioner of Indian

Affairs, Washington, D. C. ; referring to his in-

structions about surveying the Indian Reservations

in Nevada, and the difficulty in getting competent

surveyors and stating that he had succeeded in

getting the Walker River Reservation surveyed and

was furnishing a map thereof. Comments are made

upon the natural advantages of the reservation on

account of the bunch grass and pine nuts land, the

Indians mixing bunch grass seed with the pine nuts,

which is their principal food during the winter

months. The mountain range immediately South of

the lake is the principal one that produces the pine

nuts. The fish in the river and lake are abimdant,

being of a superior kind of trout.

(c) Letter dated Office of Indian Agent, Carson

City, Nevada, November 22nd, 1864, from Jacob T.

Lockhart, Indian Agent, Nevada, to James W. Nye,

Governor, etc., Carson City, reciting the difficulty

in getting the Indian Reservations of Nevada sur-

veyed but stating that he had succeeded in getting

a competent surveyor to survey the Walker River

Reservation, and when completed maps would be

forwarded.
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(A certificate identical (except as to date) with

Form 5 is attached.)

(d) Letter dated Department of the Interior,

Office Indian Affairs, Feb. 15tli, 1864, from W. P.

Dole, Commissioner, to Jacob T. Lockhart, U. S.

Indian Agent, Carson City, Nevada Territory, stat-

ing- that no surveys had been made of the Walker

River Indian Reservation and directing Lockhaiii

to ascertain and find such natural boundaries to said

Reservation as shall seem right and proper in order

to carr}^ out the original understanding and accom-

plish the object intended when they were set apart.

(A certificate identical (except as to date) with

Form 4 is attached.) [697]

(e) Letter dated Department of the Interior,

Office Indian Affairs, April 20th, 1864, from Acting

Commissioner Chas. E. Mix to Jacob T. Lockhart,

U. S. Indian Agent, Carson City, Nevada, referring

to the survey of the Walker River Reservation and

enjoining the strictest economy.

(f) Letter dated June 29, 1865 from the Acting

Commissionei' of the Land Office, to the Commis-

sioner of Indian Aff'airs, acknowledging receipt of

map of the Walker River Reserve, surveyed by

Monroe in 1864, and stating that the field notes had

been filed in Carson City, Nevada, wdth instructions

to retain copy and forward the original to Wash-

ington.

(A certificate identical (except as to date) with

Form 4 is attached to above letters (e) and (f).)
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PLAINTIFF'S EXHIBIT 7

(a) Letter dated General Land Office, Sept. 9,

1861, from J. M. Edmunds, Commissioner of the

General Land Office, to J. W. North, U. S. Surveyor

General, Carson Cit}^, Nevada Territory. This letter

is contained in Plaintiff's Exhibit No. 1, the mate-

rial portions of which are stated in subdivision (i)

herein.

The following certificate is attached:

'* Department of the Interior

General Land Office

Washington

March 19, 1927

I hereby certify that the annexed copy of

letter dated September 9, 1861, addressed to

the Surveyor General, Carson City, Nevada, is

a true and literal exemplification of the record

on file in this office.

In testimony whereof I have hereunto sub-

scribed my name and caused the seal of this

office to be affixed on the day and year above

written.

(Signed) THOS. C. HOWELL
Assistant Commissioner of the

General Land Office."

and the seal of the General Land Office is affixed.

[698]

(b) Letter dated General Land Office, Nov. 12,

1861, from J. M. Edmunds, Commissioner General

Land Office, to John W. North, Surveyor General,
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Carson City, Nevada Territory, relating to survey-

ing of the public lands, etc., stating amongst other

matters, that there was enclosed a transcript of the

letter bearing date Dec. 8, 1859 (see subdivision

(a) of Ex. 1) to the Surveyor General of Utah,

describing the boundaries of the Indian Reserva-

tion, together with a copy of the map therein re-

ferred to.

(The certificate attached is the same as letter (a)

supra except the date of the letter is November 12,

1861, instead of September 9, 1861.)

PLAINTIFF'S EXHIBIT 8

(a) Certified photographic copy of pp. 107 to

110, inclusive, of the report of the Secretary of the

Interior to Congress, for the year 1860-61, the same

being a long report dated Carson City, Nevada

Territory, August 14th, 1861, from James W. Nye
(Governor and ex-officio Superintendent of Indian

Affairs, Carson City, Nevada Territory), to Caleb

B. Smith, Secretary of the Interior, Washington,

D. C, reporting in detail on the Indian situation in

the Territory of Nevada, the portions of which bear-

ing upon the Walker River Indian Reservation and

the Pah-ute Indians on said Reservation are in sub-

stance as follows:

In my communication of the 19th July last, I in-

formed the Department that I should soon go out

among the Indians and distribute such presents as
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had arrived. On my trip I was tendered an escort

of dragoons at Fort Churchill.

On July 31st, 1861, a conference was had with

the Indians on the Walker River Reservation,

through their Captains or Chiefs, 12 in number.

They were asked whether they desired schools

among them; I inquired if they would treat the

teachers [699] kindly and would protect them;

whether they would like to raise horses, cattle and

sheep, whether they would take care of them if the

Government would give them some; whether they

would like to have farming tools and utensils fur-

nished them and, if they would, would they work,

and work as the local agent should direct; to all

of which propositions they assented, and seemed to

do so cheerfully and gladly, and expressed a desire

to make the effort. Governor Nye then recites that

the Walker River Reservation is quite large,

stretching along the river on both sides, including

the sink of the river or lake, and including much
good grazing land and quite considerable tillable

land, and, if well cultivated, would furnish, together

with beef and mutton to be produced by the stock

suggested, sufficient for their support, with the ad-

dition during a year or two of some coarse clothing.

This reservation was held and occupied by a portion

of the Pah-Ute tribe. After the talk and the most

satisfactory promises on the part of the chiefs pres-

ent to live in peace with the whitesi, we gave the

presents intended for the reservation and left them

with the most cordial feeling. The Governor then

reports at length upon his visit to the Pyramid Lake
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Indian Reservation. This is the best of the two

reservations and could be more profitably cultivated

and farmed than the other. He reports especially

on his interview with Chief Wunamucka, on the

necessity for maintaining the mail route, the over-

land stage route, and telegraph line, who promised

that he would tell his band of Indians on the Pyra-

mid Lake Indian Reservation not to interfere with

the overland stage route or the telegraph and that

if anyone interfered with either he would inform

the Governor. The report at printed page 110, ad-

vises against any soldiers being stationed along the

overland route, and expresses the [700] sincere hope

that no soldiers will be stationed in this territory,

and ventures the assertion that neither the stage

line nor the telegTaph line will be embarrassed or

endangered within the Territory of Nevada if the

Government pursues the peaceful policy which the

Governor flatters himself was then fully inaugu-

rated.

The following certificate is attached:

"Dept. of Indian Affairs, Washington, D. C,

Feb. 18, 1926.

I, E. B. Meritt, Assistant Commissioner of

Indian Affairs, do hereby certify that the paper

hereto attached is a true copy of a document

contained in a book in my custody, namely, the

report of the Secretary of the Interior to Con-

gress for the year 1860-61 which was duly

printed as a public document under authority of

CongTess.
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In witness whereof, I have hereunto sub-

scribed my name and caused the seal of this

office to be affixed on the day and year above

written.

(Signed) E. B. MERITT,
Assistant Commissioner of Indian

Affairs."

To it is affixed the seal of the Office of Indian Af-

fairs.

(b) Certified copy of pp. 215-217, inclusive, of

the report of the Secretary of the Interior to Con-

gress for the year 1862, consisting of two documents,

one numbered 45 and one numbered 46.

Document 45 is a notice dated September 19th,

1862, by order of the Secretary of the Interior by

Charles E. Mix, Acting" Commissioner, warning the

public crossing the plains to the Pacific Coast that

there is good reason to apprehend hostilities on the

part of the Bannacks and Shoshone or Snake River

Indians, as well as the Indians upon the plains

along the Platte River, these Indians referred to

having during the past summer committed several

robberies and murders. These Indians are numerous,

powerful, warlike, and should they assume a hostile

attitude, are capable of rendering the emigrant

routes across the plains extremely perilous; hence

this warning. [701]

The second document, numbered 46, beginning on

page 215, is a long report dated Carson City, N. T.

February 3rd, 1862, from James W. Nye, Governor

of Nevada Territory, to Brigadier-General Wright,
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U. S. Anny, commanding San Francisco, Cal. : I

I'ecommcnd that a treaty be made with all the tribes

embraced within the territory for the extinguish-

ment of their real or pretended titles to the land.

One great source of difficulty between the whites and

the Indians is a continued series of encroachment

on the part of the whites upon the reservations of

the Indians. I refer to the reservations of the Pah-

Utes. The Indians are exceedingly sensitive to any

infractions upon their supposed rights and a series

of trespasses make them testy and uneasy. The ex-

treme severity of the winter and especially the

high waters, the long continued rains and heavy

storms, have produced a degree of suffering, both

among the whites and Indians, heretofore unknown

in this territory, and there seemed no other way to

keep the Indians peaceable and controllable but to

feed them and furnish them blankets. The Governor

copies a letter he had received November 26th, 1861,

from General Wright, which was dated November

22nd, 1861, stating the intention of General Wright

in accordance with instructions received from the

headquarters of the Army to send a regiment of

troops to protect the Overland Mail Route, to estab-

lish troops at Simpson's Peak, Ruby Valley and

Camp Floyd, to protect the overland mail route, and

suggesting that the Governor, if possible, should

issue provisions to the starving Indians along the

overland stage route. To w^hich the Governor re-

plied by letter dated Dec. 4, 1861, that he would do

his best to get supplies for the starving Indians

but saying "my Indian Agent is now out among
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the Pah-Utes and reports all quiet but great need

of food." [702]

(A certificate in the same form as attached to

(a), except that instead of the words ''for the year

1860-61" the words used are "for the year 1862"

is attached.)

(c) Certified photogi^aphic copy of pp. 222-224

inclusive, of the report of the Secretary of the In-

terior to Congress for the year 1862, being a long

report dated Executive Department, Carson City,

Nevada Territory, June 17, 1862 ; to whom addressed

or by whom written does not appear, as there is

evidence of a page or more missing. As nearly as

can be ascertained from the copies, it was made

by Lieutenant H. Noble. It reports in some consid-

erable detail on the disturbance with the Indians of

Owens River within the limits of California and the

imeasiness of the Indians of the Walker River Res-

ervation and the Pah-utes in the vicinity of Mono
Lake. And it appeared likely to extend to the tribes

under this superintendency. By great exertions, we
have succeeded in keeping the tribes as quiet as

could be expected, considering their poverty and the

unusual severit}^ of the past winter. The Mono Lake

Pah-Ute Indians (nearer the disturbance on Owens

River) were much pleased that the troubles on

Owens River would be stopped, as they feared that

they themselves might become involved in the dif-

ficulties.

(A certificate identical with the certificate affixed

to (b) is attached.)
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(d) Certified photographic copy of pp. 416-419,

inclusive, of the report of the Secretary of the In-

terior to Congress, for the year 1 863, the same being

a long report dated Executive Department, Carson

City, Nevada Territory, October 27, 1863, from

James W. Nye, Governor and ex-officio Superinten-

dent of Indian Affairs for the Territory of Nevada,

to William P. Dole, Commissioner of Indian Affairs.

The entire Indian situation in the Territory is more

or less [703] mentioned, and success with handling

the Indians is expressed, and reference made to the

efforts toward the cultivation of the soil on the two

Indian Reservations, one on the Truckee, and one

on the Walker River, with the statement that so far

most of the efforts had been concentrated on the

Reservation on the Truckee River. This reservation

embracing more advantages for successful cultiva-

tion than the other, thus releasing the Walker Res-

ervation to the whites.

(A certificate identical with the certificate at-

tached to (b) supra is affixed except the year is

1863.)

(e) Certified photographic copy of pp. 149 and

150 of the report of the Secretary of the Interior to

Congress for the year 1864, containing two items

:

The first is a letter dated Office of the Indian

Agent, Carson City, Nevada Territory, April 16,

1864, from Jacob T. Lockhart, Indian Agent, Ne-

vada Territory, to J. P. Usher, Secretary of the In-

terior, Washington, D. C, enclosing specimen of

food upon which the Pah-utes of the Territory in

part subsist, viz.: a bulbous root found on the irri-
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gated banks of Walker River, and simall seeds whicli

are gathered from bunch grass. These products to-

gether with the pinenuts (some of which I will soon

send you) constitute the principal food for the In-

dians throughout the territory.

The second is a letter dated Office of Indian

Agent, Carson City, Nevada Territory, August 10,

1864, from Jacob T. Lockhart, Indian Agent, Ne-

vada Territory, to J. W. Nye, Governor and ex-

officio Superintendent of Indian Affairs, Carson

City, Nevada Territory, reciting an interview with

one of the Chiefs at Walker River Indian Reserva-

tion regarding the death of an Indian who had been

wovmded b}^ the Sheriff when trying to escape from

the camp near Como, in Lyon County, outside of

the Reservation. The letter further [704] states that

three inoffensive Indians have been unprovokedly

killed by the settlers, but the Indians themselves

have not yet in a single case attempted retaliation.

(A certificate identical (except the year in 1864)

with the certificate attached to (b) is affixed.)

Plaintiff then offered in evidence the deposition

of

EDGAR B. MERITT,
Assistant Commissioner of Indian Affairs taken at

Washington, D. C. on June 8, 1927.

''Mr. Harwood: This deposition has never

been opened and I would like now to open and

publish this deposition of Mr. E. B. Merritt,
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(Deposition of Edgar B. Meritt.)

a witness for the plaintiff, taken in Washing-

ton.

(Deposition opened by the Master.)

"Mr. Harwood: This deposition was taken

on notice and I thought we had a stipulation.

**Mr. Sanford: I do not think so, Judge.

"Mr. Harwood: Taken on notice. Here is the

commisision and admission of service; affidavit

of mailing, it was mailed to P. E. Brockliss,

Esq., Gardnerville, Nevada, W. H. Metson, Bal-

boa Building, San Francisco, California, and

Greorge L. Sanford, Esq., Carson City, Nevada;

and George Roscoe Davis, of Washington, D. C,

appearing on behalf of the defendants of

record.

"Mr. Thatcher: He did not appear in our

behalf. I never authorized him to appear in our

behalf at all, or anyone else.

"Mr. Harwood: You admitted service, Mr.

Thatcher, on here.

"Mr. Sanford: Davis appeared on behalf of

the clientsi represented by Mr. Metson and our-

selves, that is, Piatt & Sanford. I do not know

that he appeared on behalf of anyone else.

"Mr. Atkinson: This is the deposition of

Edgar B. Merntt, taken on behalf of the plain-

tiff, before Frank Govern, a Notary Public for

the District of Columbia.

"Mr. Thatcher: Before that is read, if the

Court please, I want to make an objection to

it. I object to the reading of the deposition on
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(Deposition of Edgar B. Meritt.)

the ground that it is incompetent, irrelevant

and immaterial, and that it is not taken pur-

suant to any equity rule or in confoiToity with

the equity rule, or of any Act of Congress per-

mitting or authorizing the taking of the deposi-

tion. That no foundation hasi been laid for its

introduction in evidence. [705]

''Mr. Harwood: Just a moment, then.

"Mr. Thatcher: And that there was no order

of Court authorizing the taking of the deposi-

tion ; that the proper affidavits or showing have

never been made imder the equity rule or imder

the Acts of Congress.

"Mr. Kearney: May that objection be made
for all of us, all of the defendants? Do you

wish to join in that*?

"Mr. Sanford: No, I can not join because we
were served.

"Mr. Harwood: The notice being entitled in

this case reads:

"Please Take Notice that the plaintiff herein

will take the testimony of E. B. Meritt, who
resides in the City of Washington, District of

Columbia, more than one hundred (100) miles

from the place of trial herein, said testimony

to be used upon the hearing of this case on be^

half of the plaintiff before Frank Govern, Esq.,

a Notary Public in and for the District of

Columbia, who is not of counsel nor interested

in this cause, at the office of the Assistant Com-
missioner of Indian Affairs, Bureau of Indian
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(Deposition of Edgar B. Meritt.)

Affairs, Department of the Interior, in said

City of Washington, on the 8th (eighth) day

of June, 1927, at 10:00 o'clock in the forenoon,

and thereafter from day to day as the taking

of said deposition may be adjourned. Such testi-

mony shall be so taken in accordance with the

provisions of sections 863, 864 and 865 of the

Revised Statutes of the United States and the

Equity Rules.

*' Dated, Reno, Nevada, May 28, 1927.

COLE L. HARWOOD,
Special Asst. to Atty. Gen'l,

Solicitors for the Plaintiff.

To : F. E. Brockliss, Esq.

William M. Kearney, Esq.

A. P. Lasher, Esq.

William H. Metson, Esq.

George L. Sanford, Esq.

Sardis Summerfield, Esq.

George B. Thatcher, Esq.

Service of the foregoing admitted this 28th

day of May, 1927.

SARDIS SUMMERFIELD
By James D. Finch

W. M. KEARNEY
GEO. B. THATCHER
ARTHUR F. LASHER"

[706]



Walker River Irr. Dist. et al. 609

(Deposition of Edgar B. Meritt.)

''And the affidavit of Diailing by Mrs. Blainey

is to the effect that she mailed a copy of this

notice to F. E. Brockliss, Esq., Gardnerville,

Nevada; W. H. Metson, Balboa Building, San

Francisco, California, and George L. Sanford,

Esq., Carson City, Nevada.

"The Master: I understand, Mr. Thatcher,

that this objection is made for and on behalf of

all the defendants that you represent and also

for and on behalf of all of the defendants that

Mr. Kearney represents?

''Mr. Lasher: I would like also that the ob-

jection be entered on behalf of Mr. Perazzo.

"Mr. Sanford: We want to enter that objec-

tion on behalf of Mr. Bertrand Salles. In addi-

tion to that, on behalf of Mr. Salles, we further

object that there was no service whatsoever

made on Mr. Salles, or his attorney at that time,

Mr. Watson. No service made, he had no notice,

the statute was not complied with in that re-

spect.
'

' Mr. Harwood : Mr. Salles had not appeared

at that time.

"Mr. Watson: I think that is right.

"The Master: The deposition will be ad-

mitted subject to the objection."

Tr. pp. 42-45.
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In the Deposition (later marked Plaintiff's Ex-

hibit 9) Mr. Meritt testified as follows

:

Direct Examination

By Mr. Burke:

My name is Edgar B. Meritt. I am the Assistant

Commissioner of Indian Affairs and have access to

and custody of the archives, files and all of the

records in the Office of Indian Affairs. He was

handed a collection of 29 photostat sheets marked

on the outside in blue pencil "90-A," and certified

on November 2, 1926, (Plaintiff's Exhibit 1), and

was asked whether he had the original map dated

1858, of California, and the territory East of Cali-

fornia now embracing the States of Nevada and

Utah, from which the certified photostat copy

thereof was made, and which is part of the certified

photostat sheet marked ''90-A," to which he an-

swered that it was one of the ar- [707] chives of

the Indian Office prepared in the Bureau of Topo-

graphical Engineers of the War Department in

1858; that it delineates a portion of the Western

part of the United States, including California, and

what is now the states of Nevada and Utah, and has

been recognized and acted upon as the original map
of that time to which reference is often made in

the transaction of the business of the Office of!

Indian Affairs. This map is considered in this office

as being the one referred to in the correspondence

in November and December, 1859, of which photo-

stat copies are included in the collection marked
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''90-A" (Plaintiff's Exhibit No. 1). Attention was

called to a small pencil memorandum in the lower

right-hand corner of this original map and to the

photostat copy. The pencil memorandum on the

photostat copy is not plainly legible and requires

careful scrutiny with a glass to read. On the original

copy the memorandum is as follows: ''Copy sent to

S. G. Utah, December 8, 1859, ditto to S. G. Ne-

vada, November 14, 1861." Witness was handed a

photostat copy of the original map of a smaller

size and asked to write thereon his initials. He
identified the same as being a copy of the original

map in the office of Indian affairs as previously

testified by him. The photostat copy was marked as

an exhibit in connection with the deposition and

initialed "E.B.M." and "E.G.", the exhibit being

accompanied by a certificate dated June 8, 1927, and

both map and certificate offered in evidence.

Cross Examination

By Mr. Davis for Defendants:

Mr. Meritt stated that he was not a map maker,

but that he was more or less familiar with the

territor}^ designated, and he of his own knowledg^e

knew that the map belonged to the archives of the

Indian Office and is supposed to indicate the terri-

tory covered by the States of California, [708]

Nevada and Utah, or at least a part of that Terri-

tory, and New Mexico; that he could not swear to

a knowledge of that territory and knew that it

represented a map attempting to show that part



612 United States of America vs.

(Testimony of E. W. Kronquist.)

of the territory of the United States. This knowl-

edge of mine is not only based upon the legend on

the map, but also on the fact that I have traveled

over most of that teiTitory.

E. W. KRONQUIST,

a witness called by plaintiff, March 22, 1928, was

duly sworn and testified as follows:

Direct Examination

Since 1919, with the exception of eight months

in 1926, I have been in the employ of the United

States Indian Irrigation Service on the Walker

River Indian Reservation Irrigation Project at

Schurz, Nevada. I am foreman in charge of the

irrigation on this reservation. During the first two

years I worked under Mr. John A. Beemer who
was then in charge of the Project. He afterwards

was engineer for the Walker River Irrigation Dis-

trict. I hold a copy of a map based on a survey

made by myself during January to April, 1925

(Tr. Pg. 56). It appears in two sections. The upper

shows the irrigable area in Campbell Valley and the

proposed canals Nos. 3 and 4. These canals have

not been constructed nor has any land been irri-

gated in Campbell Valley. The lower portion of the

map shows the survey of two canals numbered 1

and 2, with the various laterals lettered A. to F.

The points where the construction ends are indi-
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cated on the map. The map indicates the position

of Rio Vista Reservoir site which was investigated

in accordance with the Act of Congress (44 Stat.

). Canals 1 and 2 are diverting at the same con-

crete dam across Walker River with a crest of 115

feet. Canal No. 2 diverts on the East side of the

dam,; the capacity of the gate diverting into this

canal is 120 [709] second feet. There are two steel

gates at this point. The designed capacity for the

canal itself in 150 second feet for a distance of

approximately six miles, but the present capacity is

limited to about 65 second feet. The water is used

for irrigation and supplies several laterals. It is

also intended to serve lands on the West side of

AValker River by a lateral crossing the river in a

steel flume with a capacity of 35 second feet. Canal

No. 2 is a new ditch built in 1910, and irrigates 900

acres of land, part of which is pasture land. Canal

No. 1 is an old canal ; its capacity is 50 second feet.

There are numerous turn-outs in this canal. It is on

the West side of the River, diverts at the diversion

dam and represents the oldest development on the

Walker River Project. Pretty nearly all of Canal

No. 1 is an old ditch. Approximately 1200 acres of

land are irrigated from Canal No. 1. There is evi-

dence of two other diversion dams having been

built on the river, one about 100 feet below the

present diversion dam and another approximately

-600 feet down from the present diversion. These are

all in what is known as the Walker Lake Valley

and not in the Campbell Valley. There is evidence
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in the Campbell Valley of an old ditch commonly

called Campbell Ditch. It can be traced for a dis-

tance of approximately half a mile. There are faint

evidences of ditches or diversions about two miles

above the old Campbell ditch heading on the op-

posite side of the River. There are some evidences

of old canals approximately three miles below the

old Campbell Ditch. They are not marked on the

map. Under our ditches in the Walker Lake Valley,

as at present constructed, there are 3600 acres of

irrigable land without further extensions. The gross

irrigable acreage in the Walker Lake Valley, not

including Campbell Valley, under our present con-

structed ditches and [710] proposed extensions

thereof, as shown on the map, is approximately

9,000 acres. The net irrigable acreage is 7,8(!K) acres.

This does not include Campbell Valley. The lands

and ditches mentioned are part of and on the

Walker River Indian Reservation.

*'Mr. Harwood: We offer the map in evidence.

*'The Master: Any objection?

''Mr. Kearney: Yes, just a moment. We would

like to cross examine as to the foundation of

the map first."

Cross Examination

By Mr. Kearney:

I made the surveys but did not draft the map
myself, nor did I personally supervise the drafting.

It was drafted at the Idaho field office from my
field notes, and from other maps as to locations of
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Schurz, the river, etc. I made the actual survey of

canal routes numbered 1, 2, 3 and 4, and the pro-

posed extension of Canal No. 2 and the Section

lines shown on the map, but did not rim out all

of the section lines except those that I crossed with

my ditch surveys. After the map was prepared I

did not make any changes in it.

Mr. Kearney: We object to it upon the ground

that the map is not made, except for the pur-

pose of illustration—it is made by another

pai-ty. The foundation has not been properly

laid.

''The Master: The map will be admitted in

evidence subject to the objection."

The map was marked plaintiff's Exhibit 10.

Plaintiff's Exhibit No. 10 is a white print copy

of a map about 20 by 40 inches, of the United

States Indian Irrigation service of the Walker

River Project, Nevada, (Walker River Indian Res-

ervation) surveyed by E. W. Kronquist in Feb-

ruary and March, 1925, consisting of one sheet show-

ing two valleys in the Reservation; the one at the

top and to the North showing the Campbell Valley

Division of the Walker River Indian [711] Reserva-

tion Irrigation Project and the other showing the

Walker Lake Di\asion of said Reservation.

In the lower left hand corner is a location or

key map showing the original reservation boundaries

and the Rio Vista Reservoir site at the upper end

of Campbell Valley. Also the relative positions of
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Campbell Valley, Walker Lake Valley and the Rio

Vista Reservoir Site.

The surveyed routes of the two proposed canals

are shown in the Campbell Valley Division; one

on the Northeast and one on the Southwest side of

the River, with a notation in each quarter section

of the acreage of land lying under each canal and

showing the old Campbell Ditch heading in the

Southwest quarter of Section 2, Tp. 14, N., R. 27 E.

The lower portion of the map shows canals Nos. 1

and 2, their laterals and proposed extensions. The

map was drafted at Blackfoot, Idaho, during Octo-

ber, 1927. The map also shows the relative positions

of the Walker Lake Division, the Campbell Valley

Division and the Rio Vista Reservoir Site.

Direct Examination Continued

By Mr. Harwood:

There are approximately 3,000 acres of land lying

under the two proposed ditches numbered 1 and 2

in Campbell Valley of which area about 2200 acres

are fertile, irrigable lands. These lands are river

bottom sandy loam silt, very good lands, probably

the best on the reservation. The Walker Lake Valley

lands are similar to the Campbell Valley lands but

not so good. They are, however, fertile with good

drainage. There are about 1500 acres of irrigable

lands in the Walker Lake Valley, not including

those in my estimate of 7,800 acres of irrigable

lands, on which water could be furnished by ex-

tensions and laterals from present constructed



Walker River Irr. Dist. et at. 617

(Testimony of E. W. Kronquisit.)

ditches. The soils vary from heavy clay adobe soils

to [712] delta soils near the lake. There is some

alkali in these soils, but not to a harmful extent.

In the Rio Vista Reservoir site upstream from

Campbell Valley, there are approximately 700 acres

of irrigable lands with very much the same char-

acter of soil as in Campbell Valley. I have been in

charge of the irrigation on the reservation since

March 1, 1921. The length of the growing season is

an average of 146 days; that is, between heavy

frosts. The length of the irrigation season is about

6 months or 180 days. The crops produced are

characteristic of this section of the State, chiefly

wheat, potatoes, garden truck and some pasturage.

Also, sugar beets have been raised on the reserva-

tion. From my observationsi and practice, it is my
opinion that an average of three acre feet per acre

of water on the land through the present system is

what is required during each irrigation season. The

amount to be diverted under the present system is

50% more than the amount required at the land;

i. e., an average of 4% acre feet per acre each

season for the irrigation of the lands under the

existing ditch system. Canal No. 1 is 7 miles long.

Canal No. 2 is 10 miles long, and, with the laterals,

the total length is approximately 30 miles of actu-

ally constructed canals and laterals. There is a

ditch, sometimes called a drain ditch, which collects

waste water from laterals 2-B and 2-C, and returns

the waters to Canal No. 2. It would require 30,000

acre feet per season on the land and 45,000 acre
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feet per season diverted in order to supply the

necessary water requirement for all of the net

irrigable lands on the reservation when irrigated

and cultivated. It would require 150 second feet at

the diversion. My estimate of 30,000 acre feet takes

into accomit the length of the irrigation season.

I have here a roll of maps taken from the records

of [713] the Indian Irrigation Service which we

found in the files at Schurz and which were com-

piled in the Blackfoot office.

^'Mr. Kearney: As I understand this testi-

mony. Those maps to which he now refers are

merely a compilation of data found in the

Schurz office of the Reservation, compiled by

other parties. We would like to object to them

on the ground that they are pure hearsay. No
foundation laid, other than for illustrative pur-

poses.
'

' Mr. Harwood : Very well, we will ask some

more questions.

Q. Mr. Kronquist, are these maps produced

by the office of the Indian Irrigation Service ?

A. These maps were not made by me.

Q. But are they a part of the records of

the Indian Irrigation Service?

A. They are a part of the

—

"Mr. Thatcher: We object to that as con-

clusion.

"Mr. Harwood: (Q.) Do you know whether

they are or not a part of the record of the

Indian Irrigation Service?
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''Mr. Thatcher: We object to that as a con-

clusion. State the facts as to how they were

compiled, how they got them, and the Court can

determine as a matter of law as to whether or

not they are a, part of the record.

"Mr. Harw^ood: I ask for a ruling on the

question.

''The Master: I think at the present time

that the objection is well taken. Just one

minute

:

Q. You say these were taken from the

records 1

A. These were taken from the records in my
files at Schurz, or the files of the Walker River

Irrigation project.

"Mr. Harwood: (Q.) Do you know whether

they correctly

—

"The Master: Just wait one minute. The

testimony may go in subject to the objection.

"Mr. Harwood: (Q.) Very well. Mr. Kron-

quist

—

"Mr. Thatcher: Before that, may we ask a

few questions'?

"The Master: Yes."

Cross Examination

By Mr. Thatcher:

I have made none of these maps. I have however,

[714] checked these maps against data and tracings

found in my office. I do not know exactly who made
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the tracings. I also checked them from old reports

made by various persons, one of whom was Mr.

Meskimmons. I think he is dead. I am not sure.

Another was Mr. Fitzpatrick, as Surveyor. I think

he is also dead. I think Mr. Beemer made one of

these maps. He is now living in California:

''Mr. Thatcher: We will renew our objec-

tion, if the Court please, on the ground it is

purely and wholly hearsay."

Direct Examination Continued

By Mr. Harwood: Witness states tracings came

from Blackfoot office, which is the chief office of

this District to the United States Indian Irrigation

Service. These maps were furnished to me by that

office. I have studied the maps with reference to

actual conditions on the ground and they seem to

be correct to me.

"The Master: There is a further objection.

It seems to me doubtful, Mr. Harwood, as to

whether they are competent proof or not, but

if you care to stand on them I will make the

ruling at the present time that they may be

admitted subject to that objection. They might

])e used for illustration, at any rate, probably.

"Mr. Harwood: That is what it is for, to

illustrate testimony, to a large extent. In other

cases, however, to establish facts.

"The Master: I do not think they would be

competent to prove a matter as a matter of

fact.
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*'Mr. Harwood: Some of these maps, in fact

all of them, come under the same head, we take

it, as public documents and reports of public

officials, they are a part of the records of the

United States Indian Irrigation Service, and

as such under the rule applicable to mapsi and

public documents of all kinds in public offices,

they are admissible upon being shown that they

are genuine. We have plenty of authorities on

that.

^'Mr. Thatcher: For the purpose of the rec-

ord, we would like to add our objection that

the maps are incompetent, irrelevant and im-

material. That no proper foimdation has been

laid, that they are hearsay. That they are not

based upon any record required to be kept by

an Act of Congress or regulation of any de-

partment, and that they prevent us and deprive

us of the opportunity of cross examination of

the wit- [715] ness or witnesses or person or

persons whom it is supposed or claimed made
or gathered the data.

'^Mr. Sanford: That objection is for all of

the defendants.

The Master : The ruling will stand as already

made. They are admitted subject to the objec-

tion." (Plffs. Ex. No. 10.)

Direct Examination Continued

The first map is a portion of the Walker River

Indian Reservation, dated 1906, by J. R. Meski-
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mons, Superintendent of Irrigation. I have marked

it 11-A, and it shows Campbell Valley. The next

map is of a portion of the Walker River Indian

Reservation, dated 1906, by Meskimons, Superin-

tendent of Irrigation. I have marked it 11-B. The

two maps, 11-A and 11-B, purport to show the

area of the lands irrigated from the year 1886 back

to the year 1868. The legend on Sheet 11-B says:

*'Land Irrigated in 1868," amoimting to 389.95

acres. The next line is ''Land irrigated in 1872-73,"

232.77 acres. The next line is ''Land irrigated in

1873," consisting of 63.0^1 acres. The next map
marked 11-C, shows the area of land cultivated on

the Walker River Indian Reservation in 1904, being

1041.39 acres. The next map marked 11-D shows the

amount cultivated in 1912, as being 1215 acres. The

next marked 11-E shows the amount of land irri-

gated in 1920, consisting of 1240 acres in alfalfa

and 280 acres of grain, with a total of 1520 acres,

with a notation that this 1520 acres includes small

areas in garden potatoes.

11 -F is practically the same as Ex. 10 but not as

late.

Mr. Harwood: Now we ask to have this Roll of

maps marked as one exhibit, exhibit 11, I believe.

Master: They will be so marked. Admitted to

the previous objection.

In addition to the description of Exhibit 11 given

by the witness the full tabulation marked "legend"

on the second sheet shows: [716]
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Land irrigated 1872-73, 2, 232.77 acres.

Land irrigated 1873, 3, 63.04 acres.

Land irrigated 1875, 4, 512.82 acres.

Land irrigated 1883, 5, 625.26 acres.

Land irrigated 1886, 6, 85.81 acres.

Direct Examination Continued

By Mr. Harwood: The witness Continues: The

set of maps, Exhibit 11, are the same as those used

in the bill of particulars furnished by the plaintiff.

I have had practically 9 years of engineering ex-

perience on the Walker River. I know how to run

a transit and level and use surveying and engineer-

ing implements. I have no degree as an engineer

from any college. I served imder Mr. Beemer for a

couple of years. I made investigations! in connection

with him on the Walker River above the reserva-

tion and assisted in making the preliminary survey

for the purpose of locating possible reservoir sites

for the Walker River Irrigation District, a private

enterprise.

Mr. Beemer and I visited and examined the

Walker River from its headwaters. It rises in

Sierra Nevada Moimtains and consists of two

branches, the East Walker and the West Walker.

They unite in Mason Valley approximately 10 miles

above the town of Yerington and foim the Walker

River proper. It flows through Mason Valley and

enters the Walker River Indian Reservation ap-

proximately at a place called Parker's ranch about

6 miles East of Wabuska,. I have been familiar with
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the Walker River Basin since 1910 and have ob-

served its flow at various seasons of the year and

particularly since my connection with the Indian

Service. I have studied the geological survey reports

made from the various gaviging stations on the river.

One is on the West Walker known as the Coleville

gauging station maintained by the U. S. Geological

Survey, located just above Antelope Valley. It is

practically above all irrigated lands of the West

Walker [717] River and above all diversions. I

imderstand there is a gauging station at Mason, one

at Wellington and one at Hoy Canyon. The only

gauge I know on the East Walker is the Bridgeport

gauging station just below Bridgeport Reservoir.

Above that gauge there are approximately 20,000

acres of land irrigated in the Bridgeport Meadowa

On the main Walker there is a gauge known as the

Parker or Wabuska Gauge and the Schurz gauge,

maintained by the United States Geological Survey.

The Walker River Indian Irrigation Project main-

tains two gauging stations, one known as the Rio

Vista gauge and the other the diversion dam gauge

at the head of the Government's canals 1 and 2.

Reports have been made upon these various sta-

tions; they are published and I have studied them

and have made a series of hydrographs of the flow

of the water in the river each year on each river

at tlie Bridgeport gauging station and also at Cole-

ville and also readings of the Wabuska gauging

station and the Government's gauging stations on

its Indian Project. The Hydrographs cover the years
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1903 to 1925. The earliest records go back only to

1903. The annual average run-off of the Walker
River is approximately 390,000 acre feet per amium.

Mason Valley is the first irrigated district above

the Indian Reservation. There are approximately

48,000 acres of land irrigated in Mason Valley at

the present time. This is an increase of about 10%
now over what was irrigated in 1920. Upstream

from Mason Valley is the irrigated district known as

Smith Valley irrigated with water from the West
Walker. There isi approximately 15,000 acres irri-

gated, which is about 10% more now than in 1920'.

Upstream from Smith Valley is an irrigated area

known as Antelope Valley consisting of approxi-

mately 12,000 acres. On the East fork of the Walker

River between Mason Valley and the State line

[718] there are approximately 16,000 acres of irri-

gated lands. The Bridgeport Meadows on the West
Walker contains approximately 20,000 acres of ir-

rigated lands.

The Bridgeport Reservoir was constructed by the

Walker River Irrigation District and completed in

the Winter of 1924,-25, and used for irrigation in

the season of 1925. The reservoir dam is constructed

across the East Walker River about 7 miles down
stream from the town of Bridgeport, the capacity of

the reservoir being about 42,000 acre feet. The
Topaz Reservoir was put in use In 1922 by the same

irrigation district on the West Walker River below

Antelope Valley. It diverts water from the West
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Walker River into the reservoir away from the

river. Its capacity is about 50,000 acre feet.

The supply of water for the irrigated lands of the

Walker River Indian Reservation during 1919 there

was sufficient in the early months of the Spring, but

July, August and September there was no water.

This situation applied generally for the years 1919

and 1920. The supply w^as a little bit better in 1921,

we had some water in the first part of August and

none for the balance of the season. In 1922 and 1923

the supply was sufficient for the lands then under

irrigation. In 1924, we were out of water entirely

after the 15th of Jime. In 1925, the supply was

ample but very irregular. In 1926, we had no water

for the months of August and September. I do

not know about the earlier supply in 1926. In 1927

the supply was ample throughout the season, the

best year of all. The water on the Reservation was

used by the Indian farmers on the allotted lands on

the reservation.

The Indians belong to the Piaute Tribe. The last

census gave 501 Indians as registered on the reser-

vation. The Walker River is the sole supply of

w^ater for the Reservation. [719] The water for

Mason Valley, Smith Valley, Antelope Valley, and

Bridgeport Valley all comes from the Walker River

or its tributaries. The average precipitation for the

year at Schurz is about 5.12 inches. This is based on

the record since 1920. The survey I made in 1925

indicated that 600 acres more could be irrigated
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from the ditches as then constructed than I thought

possible in 1924. This increase, however, was merely

an estimate and not based upon actual surveys. My
testimony now is that the total acreage of irrigable

lands on the reservation is 10,000 acres, of which

area 7,800 acres are in the Walker River Valley,

and 2,200 acres in Campbell Valley. It is my opinion

that an average of 3 acre feet on the land for all

classes of land is sufficient, and that 4% acre feet

per acre diverted during the season is necessary to

supply the lands.

In order to divert 45,000 acre feet during the

irrigation season of 180 days, I would say that it

would require a diversion of 150 second feet into

the ditches. A diversion of 125 for 180 days would

amount to 45,000 acre feet. A diversion of 125 second

feet continuously for the 180 days would amount to

45,000 acre feet. The mean flow from 1903 to 1925

is about 390,000 acre feet. I do not know the exact

figures, but I would say that an average of between

150,000 and 200,000 acre feet during the period

1903 to 1925 passed the Indian gauging station

above the diversion of the Government's canals 1

and 2, but this is a very rough estimate on my part.

The Schurz gauging station was established in 1914

I think, and its records do not go back as far as

the other records do. I testified about the supply

of water in 1921-1922 and 1923. The supply of

water for the Indians is similar to the supply of

water for the white settlers ; i. e., a good flow early

in the season and very little water in July, [720]
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August and September. The year 1924 was the

•worst year of all. During the latter part of the sea-

son of 1924 it is my opinion that the natural flow

\\ould never have reached the reservation even had

it been permitted to run freely without any diver-

sions or impoimding. During the latter part of July

some water was permitted to come down to the

reservation, which I believe was water impounded

in the reservoir above, and sent down to us by the

'Walker River Irrigation District. In 1925 the

supply of water was very irregular for everyone on

the stream. In 1927 the supply was ample through-

out the year.

Cross-Examination Continued

:

By Mr. Kearney : Prior to 1915 I had no occasion

to examine soils in connection with irrigation. From
1919 to 1921 I was construction foreman on the

Reservation under Mr. Beemer, and assisted him in

making surveys. I made no soil tests on every part

of the Reservation, but I know the character of the

soil fairly well throughout the Reservation. I have

made a rough soil map of irrigable lands on the

Reservation. I have had no experience about the

duty of water on different classes of soil other than

I have had on the Reservation. I have observed the

use by the Indians. We have started several times

to make experiments but for various causes, usually*

a dry year, they have been of no value. I have no

actual data except my general experience in the

operation of the Project. We have no continuous
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record, only catch records, of the water returned to

the river from the lateral ditches. We have accurate

measurements for four years of the water divei'ted.

and irrigation at the diversion dam at the head of

the Walker River Valley in canals numbered 1 and

2, but no record of the water returned to the stream

and [721] going into the lake. I can make only a

good estimate of the amount of water used upon

the irrigated area of the reservation. We have no

data to determine the seepage losses on canals 1

and 2. My statement of seepage loss is only estimate.

I haven't any figures showing a 50% loss. I have

made no soil tests to determine seepage losses. I

have only estimated losses between points of di-

versioji and the irrigated lands. Such losses can

only be determined by experiment.

That map (soil surveys) doesn't go into detail

smaller than possibly half sections. I cannot say

that any lands once irrigated have been permanently

abandoned
;
probably not over 50 acres have not

been irrigated since I came to the Project. The East

side Canal No. 2, I think, was completed in 1910. I

found a record that a Mr. Pugh made an applica-

tion for a water right for the land under Canal

No. 2. 1 have no record of the permit issued by the

State Engineer. My records at Schurz show some

correspondence in regard to that application. It will

be hard to find. It is away back in the old records

and I get just a fleeting glance of the correspond-

ence in connection with it. I think the permit ap-
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plied for water for 4800 acres to be served by Canal

No. 2. There was an old canal built years ago which

irrigated some of the lands now under Canal No. 2,

and the old canal was abandoned when they built

the new Canal No. 2.

Some of the lands under this canal near the lake

are fairly sandy. Some lands on the Northeast side

of the lake are very sandy. Those very sandy soils

are not the very best and there would be danger of

the seeds being blowTi away. Such lands would be

hard soil to keep in cultivation. When there is a

water shortage, the crops will be lost; That is the

reason more than anything else why there are lands

on the reservation lying idle so long. [722]

Cross-Examination Resumed

:

By Mr. Thatcher: I have made a hurried exami-

nation of the tabulations of stream flow shown me
by defendants' counsel, and, except for a few years,

they are approximately correct. The stream flow

passing the Schurz station shown on the tabulations

for the year 1914 is approximately 480,000 acre

feet ; for the year 1915, 185,000 acre feet ; for 1916,

281,009 acre feet; for 1917, 293,000; for 3918,

136,000 acre feet; for 1919, 172,800 acre feet; for

1920 the figures 34,570 acre feet are approximately

correct. I think the tables for 1921 and '23 are in-

correct. The figures for 1922, 219,600 acre feet, are

approximately correct. Walker River is a stream of

very low flow varying from year to year and from

season to season, depending upon snow and rain fall.
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Cross-Examination Resumed

:

By Mr. Kearney: I have made a detailed exami-

nation of the area susceptible of irrigation in the

40-acre tracts constituting the Campbell Valley. I

think that everything within the traversed line

shown on Exhibit 10 is irrigable. I did not make an

examination for each 40-acre tract, but my ditch

line is at a higher elevation than any land in Camp-

bell Valley. There are sloughs in Campbell Valley

which are not irrigable, but I have made deduction

for these sloughs, and rights of way, amounting to

380 acres out of 2630 acres. This was an estimate.

Walker River at the head of Campbell Valley is ap-

proximately 200 feet wide. It runs through the

valley for a distance of about eight miles. I esti-

mated that there were 200 acres of land in the river

bed. While I did not make a detailed survey as to

these items I still think my acreages as given are

very correct. I know of no high knolls in Campbell

Valley. [723]

The average alfalfa production per acre on the

refractory clay adobe soil is about 2.3 tons per acre.

We have records of as high as 4 tons per acre in

the part that is near the railroad. In Sec. 22 T. 13

N. R. 28 E. The average yield of grain is very low

at Schurz due largely to poor farming methods. The

average will probably not exceed 12 bu. per acre.

There was an arrangement made for turning

water down to the reservation in 1924 after the

preliminary injunction hearing. At that time we
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took and stored all the water we could get. Both

Bridgeport and Topaz reservoirs which were re-

leased at certain times under a plan to have the

two streams meet at the junction of the river and

then the water taken on down to the reservation.

This was done with the permission of the Walker

River Irrigation District and the ranchers. The

lower section of the river had been dry for over

three weeks. None of the water reached the reser-

vation. This was about July 20. We did not receive

all of the water in the river. A considerable por-

tion of it was taken out for stock water, which was

taken out before it got to the Topaz Reservoir, as

much as 12 second feet by the Antelope Valley

Land & Cattle Co. The stored water that was turned

out of the reservoirs was all the flow that we could

obtain after letting the settlers take stock water.

We did not get over 22 second feet flow into the

reservoir, if I remember rightl}^ That was above

the Topaz and Bridgeport Reservoirs except the

water taken out for stock water. The river bed

was diy above the weir. In fact, as far up as

Mason. There was no water at that time at the

Antelope (Yerington) weir. The river bed was

entirely dry before the water got there. The West

Fork, the main fork of the river bed was probably

soaked up as far as the town of Mason. The East

Fork at the lower end had [724] considerable area

that was dry or practically dry. The town of Mason

was the most northerly point at which the river

bed was soaked up at the time we tried to get the
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water through. I think if the natural supply had

been allowed to go down without any interference,

i; would probably have reached the reservation

dam, but it is doubtful whether we could have

diverted any water.

I think that the storage of water in the present

reservoirs will prevent water from going to waste

in Walker Lake during the Winter season, and

would have a tendency to reduce the losses and in-

directly increase the flow during July, August and

September.

We attempted to make a rotation of water during

1923. I think Mr. Stevens made a report for the

Recl'imation Service in 1915, and that he reported

a duty of two acre feet per acre at the land was

sufficient to irrigate the Walker River Reservation

lands. The estimated capacity of the reservoir at

the Rio Vista site is 30,000 acre feet. It was con-

sidered by the Indian Service to have been a feasible

reservoir. In most years it would be possible to

raise crops on the 10,000 acres of Reservation lands

without Rio Vista Reservoir. I have read the re-

port known as House Document 767, 69th Congress

2nd Session, sometimes referred to as the Blomgren

report on water supply and storage investigations

of Walker Indian Reservation, Nev., Dec. 1926.

I had some comiection with gathering data for

the report. I did not tabulate the records of stream

flow during the months of July, August and Sep-

tember in connection with this report. Mr. Kearney
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reads from page 95 of House Document 767 as

follows

:

''As previously pointed out, it appears from

the records of stream flow that the normal flow

of the river—^not considering abnormally dry

years that occur at long intervals—is sufficient

for the irrigation of approximately 4,000 acres."

and asks if witness agrees with correctness of the

statement. [725]

The witness answers that he could not say as to

the correctness of it, but that he could not agree

with the statement. I think that the normal flow

of the stream with no one else using the water

would be sufficient in most years for the irrigation

of 10',000 acres of reservation lands shown on Plain-

tiff's Exhibit No. 10, without storage in most years,

but not in all years; possibly 8 out of 10 years.

This is based upon my opinion aiid actual records

of stream flow a little of both. Since 1919 we could

probably have matured the crops on 10,000 acres

in all but two years, viz.: 1924 and 1926, mthout

storage. I base my opinion on the stream flow and,

assuming a non-interference with the waters in

any way.

Cross Examination Continued

By Mr. Sanford: Mr. Engle is Supervising En-

gineer of this District. I think Mr. Engle 's letter

overlooked several facts in making his deductions

which were rather erroneous and led to an erro-

neous conclusion. I think his conclusion as set forth
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in this House Document 767 is erroneous and wrong.

'^Q. Where is the source of the Walker

River, Mr. Kronquist?

A. In the Sierra Nevada Moimtainsi.

Q. And what is the character of the flow?

A. You mean the

Q. Whether it is regular, irregular, sea-

sonal, or otherwise?

A. Well, I would say that the flow of the

Walker River fluctuates considerably.

Q. How?
A. Inasmuch as it has seasons of low flow

and seasons of high flood flows.

Q. And when are the seasons of low flow?

A. Generally in the latter part of the sea-

son, in August and September.

Q. August and September. Do you know
how low the flow becomes during the months

of August and September on an average in the

river ?

A. Well, I could not give it offhand, but we

have that tabulated, I think.

Q. Well, now, as a matter of fact, the flow

becomes so small during some seasons that if

there was no user upon the upper reaches of

the river it would not reach the Indian Reser-

vation? Is that true?

A. No, I can not agree with that. [726]

Q. Well, I will ask you if during the year

1924 you did not make such a statement in the

hearing before the Federal Court, that the flow
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of the river that year, normal flow, would not

reach the Reservation?

A. Well, I can agree to it for the year

1924.

Q. Then some years it will not reach the

Reservation ?

A. That is true. Some years it will not

reach the Reservation.

Q. That was true in 1926, was it not?

A. Well, that is rather doubtful. We would

not have got very much water in '26, that is

true, but to say that no water would have

reached there is hardly correct."

I cannot agTee that unless there is storage on the

upper river there will be no water available at the

Indian Reservation during the months of August

and September of each year; except that was the

condition in 1924. The flow of the river in 1925 was

irregular and caused by the Irrigation District

letting down impounded water at irregular times,

but I cannot say that the natural flow was not in-

terfered with inasmuch as there were considerable

diversions along the river of the natural flow. I

did not examine all of the ditches that year, but I

siaw a considerable number of ditches having water

in them during that period; whether natural flow

or impounded water I do not know. I think it was

a combination of both. In stating that there were

10,000 net acres of irrigable lands on the reserva-

tion, I took into consideration the topography of
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the land and whether or not it was under canals

and also whether it was included in allotments made

to the Indians. These were given some weight, but

did not govern entirely.

Allotments were made in 1906 by a special allot-

ing agent, based upon the report of Mr. Meskimonsi

who was instructed to determine the irrigable area

and turn the data over to the allotting agent. We
also considered the productivity of the land but

that was not the only consideration. This was de-

termined by examination in walking over the lands,

comparing [727] the same with similar lands on

other projects. In my nine years' experience, I

think I have examined every 40-acre tract on the

reservation. Approximately 350 acres of the lands

now irrigated are pasture lands irrigated with the

early water and the Fall rains. I did not state in

my direct examination that there was a 50% trans-

mission loss through our ditches, but I made the

statement that we needed 50% more water than the

amount applied to the land. That would bring the

transmission loss of the total diverted to 33%. It

is not economically sound to have a ditch line with

a 33%%, loss but it is not uncommon. We should

make attempts to reduce the loss. 33% transmis-

sion loss is not unusual on projects where measure-

ment« are made such as on the Newlands Project at

Fallon.

Our drainage is good and outside of Campbell

Valley we have no place to re-divert our return

flows. Another consideration is the quality of water
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coining down. In future years our supply will con-

sist largely of drainage water from Mason Valley,

and this will be more or less contaminated w^ith

salt. For that reason it will be necessary to have

a slight surplus of water in order to care for the

Salt the water brings down to us. With 3 acre feet

of water per acre this feature is taken into consid-

eration, and we could not go down to the theo-

retical minimum. If we did, we would deposit

salts on our land, and in a few years would be in

trouble. I figure we are wasting imder our estimate

in the neighborhood of 5/10 to 6/10 of an acre foot.

I figure that the minimum for that type of soil and

under those considerations is about 2V2 aci'e feet.

I think that the absolute measurements of the mini-

mum amount for this soil under present conditions

is about 2% acre feet per acre. If we had a reservoir

this condition would be relieved to a certain ex-

tent. [728]

Cross Examination Resumed

By Mr. Kearney:

Mr. Engle has been supervising Engineer of the

Indian Service of this District since 1923. Mr.

Kearney read from page 92 of the recommenda-

tions and report of Mr. Engle (House Document

767, page 92) as follows:

"Taking the records available and inter-

preting them in the light of experience, it is

my judgment that even though it were possible

to restore natural conditions, that is, blot out
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all development on the river above the reser-

vation, the micontrolled free flow would be ade-

quate for the full irrigation season of the total

irrigable area of 10i,000 acres of the reservation

only one season of every two."

The witness is asked whether he agreed with that

statement of his superior. He replied that he did

not agree with Mr. Engle's statement.

Mr. Kearney then read from the same paragraph

as follows:

''Referring to the records of stream flow,

pages 29 and 30, of our previous report, and

assuming a 50 percent loss in transit through

the river chamiel, which is conservative in view

of physical conditions, it is found that there

would be available at the Indian diversions

point during the months of August and Sep-

tember less water than the 150 second feet that

is considered necessary for eleven years of the

twenty-two year period from 1903 to 1924,

inclusive, as shown by the table on the following

page."

Witness was asked w^hether he agreed with that

statement and he replied that he did not and further

that the statement shows one of Mr. Engle's weak-

nesses in his conclusion. He aissiunes that a rather

high loss existed, which witness thinks is not jus-

tified, and he makes the assumption that it is

necessary to have the full 150 second feet during
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all of August and September, which I do not think

is quite correct. Our demands would be less in

August and September than they would be earlier

in the season. It is my i:ecollec- [729] tion of this

report that Mr. Engle assumes the 50% loss from

the junction of the two forks of the Walker River

and is not referring to the losisi from Bridgeport

Valley.

Mr. Kearney then asks if the witness agrees with

the following statement or conclusion of Mr. Engel

:

''It seems apparent from the foregoing that

if the Indians are decreed a water right prior

to all others on the river, and such right is en-

forced, that for any cultivated area less than

4,000 acres there is no necessity for storage

except as an economic measure for benefiting

the entire community."

The witness answered, I think that statement is

satisfactory^ anyhow.

Mr. Kearney then reads from p. 95 of the same

report, as follows:

''It is not probable that more than 4,000

acres will ever be cultivated by the Indians

now on the Walker River Reservation. This

will leave about 6,000 acres that should be

leased, provided an adequate supply of water

is developed."

On being asked whether he agreed with that

statement, witness replied: "From my experience
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I probably would have to agree with that state-

ment. '

'

Witness continuing: The 504 Indian allotments

of 20 acres each amounting to 10080 acres are

situated in Campbell and Walker Lake Valleys.

They do not cover all of the landsi of the reservation

to which I have testified as being irrigable. There

are approximately 9,000 acres of allotted lands with-

in the lines made on Exhibit 10 that are irrigable.

Witness reiterates his opinion that not more than

4,000 acres of land will be cultivated by the Indians

and that 6,000 acres should be leased if a water

supply is developed.

There were probably 1350 acres of cultivated land

in the Walker Lake Valley in 1919. There is no

irrigation in the Campbell Valley. The additional

irrigable area in Walker [730] Lake Valley in 1919

was estimated at 6,000 acres. Mr. Beemer's report

shows 1520 acres in cultivation in 1920. There might

have been 1950 acres in 1921. In 1922, I think

there were 1800 acres in cultivation. The amount

has remained about the same since that time.

About 50% of the allotments are what is known

as dead allotments. I think there isi something like

96 allotments out of the 504 that have homes on

them. There are only small natural lakes on the

headwaters of the Walker River and no large or

substantial natural reservoir so the runoff in warm
weather is very rapid and there is a rapid drop in

the stream itself and the stream gets; very low

although I wouldn't say it exhausts itself. The
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stream because of upper irrigation and return flow

is to some considerable extent augmented during

the months of August and September.

Redirect Examination

By Mr. Harwood

:

The allotments on the reservation are what is

known as trust patent allotments. A dead allotment

is where the allottee is dead and the title goes to

his heirs. The irrigable lands on the reservation are

aiot confined to present allotted lands. On being

asked whether his disagreement with the opinion of

Mr. Engle was based upon the fact that witness took

into consideration that above the reservation there

were approximately 40,000 acres of land irrigated

in Mason Valley, 15,000 or more acres in Smith

Valley, 20,000 acres in Bridgeport Valley, some

thousands of acres irrigated in Antelope Valley

and some thousands of acres on the East Fork of

Walker River in Sweetwater Valley before reser-

voirs were built and in use, the mtness replied

that he took that into consideration. On being

asked further whether he concluded that if more

than 60,000 or 80,000 acres of land had been irri-

gated in the Walker River Basin without storage,

[731] situated some distance above the reservation,

the 10,000 acres of land on the reservation could

bo irrigated near the mouth of the river, the wit-

ness replied that that was his conclusion.

In my foregoing answers I have assumed that

the Indians had a first right of 1859, prior to all
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rights upon the Walker River, and that the flow

of the river would be uninterfered with.

Mr. Engle assumes an excessive transportation

loss, I believe, of 50%. It is my understanding- that

he assumes this loss from the junction of the river

—

the East and West forks. It is approximately 35

miles from our present diversion in Walker Valley

to the junction of the rivers. I further think Mr.

Engle is in error by assuming a necessary water

requirement of 150 second feet for August and

September. The demand is much lighter then than

earlier in the season. We would not need that much
water at that time. There is an element of error in

Mr. Engle 's point of diversion because if we attempt

to irrigate 10,000 acres the first diversion point

would of necessity be up at the Rio Vista dam site

which is some 13 miles further up the river from

our present diversions, thereby reducing our losses

that much. If Campbell Valley were irrigated we
would get the benefit of return flow which would

help to reduce the losses in that part of the river,

^vhich are admittedly very high. The Bridgeport

measurements are taken below Bridgeport Valley

and Mr. Engle 's opinion does not take into ac-

Kiount the amount of water that is dissipated and

lost in the Bridgeport Meadows, and another ele-

ment was that Mr. Engle ignored the fact of the

bank storage entirely; that is, waters stored in

the banks of the stream and along the river during

the flood period which generally occurs about the

middle of June. The water floods the sloughs and
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soaks up in the banks comes back slowly into the

river and in- [732] creases the late season supply.

Mr. Engle makes his conclusions on years that are

admittedly dry and rather slights the fact that

there would be a good many years with ample

supply even under his own deductions and conclu-

sions. As far as we know the year 1924 was the

driest year on record. The year 1926 was a little

better. 1905 was a better year than 1926, there

being a total of 102,0CM} acre feet of water flowing

that year in the East fork at the Ross Ranch, and

there were 156,000 acre feet at the West fork at

C^oleville. The Ross ranch is about 8 miles south

upstream from Yerington. In view of the fact

that the years, other than 1924, and '26, were very

much better; that is, having more water, any irri-

gation engineer would disregard 1924 and 1926 en-

tirely in basing an irrigation project. It is my opin-

ion that the 10,000 acres of land on the reservation

could be irrigated successfully and crops raised with

an 1859 water right from the natural flow of the

stream if not interfei'ed with, but I believe that we

could not have irrigated and matured a crop on

10,000 acres duiing the season of 1924 or 1926. The

reason why the water on the reservation has been

short for the latter part of the season is the inter-

ference with the flow of the stream by the upper

water users.

Plaintiff's Exhibit No. 12 was introduced for

illustrative purposes. It is a sketch map of 1 sheet

a})out 30 inches square, showing the territory em-
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bracing the Walker River Basin including the

location of towns and rivers etc.

Plaintiff's Exhibit No. 13 was introduced into

evidence for purposes of illustration. It is a map
of one sheet about 14 x 20' inches in dimensions,

showing the Campbell Valley and the Walker Lake

Valley on the Reservation [733] with existing

ditches and proposed extensions and the types of

soil shown in three different colors.

Recross Examination

By Mr. Kearney:

The distance from Bridgeport to the diversion

dam on the Indian Reservation down the East fork

of the river is approximately 95 miles. From the

head of the East fork the distance would be approxi-

mately 100 miles. The distance from the head

waters of the West fork to the diversion dam on

the reservation is about 100 miles. The distance

to the upper diversion in the Campbell Valley would

be 13 miles less. Canal No. 2, without laterals, is

10 miles long. Canal No. 1, without laterals, is about

7 miles long. The principal irrigation on Canal

No. 2 is about 6% miles from the diversion dam.

That on Canal No. 1 is about 3% miles. In Mr.

Engle 's report he says

:

"Taken in connection with rather extensive

studies and investigation of conveyance losses

made by the writer under somewhat similar

conditions, it is believed that it would be con-

servative to estimate the losses in the thirty-
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five iniles of river channel between the Indian

diversion and the lowest upstream diversion at

thirty-five per cent."

He estimated a 35% loss in the 35 miles of river

channel between the lowest diversion upstream and

the diversions on the Indian Reservation. The

lowest white upstream diversions are at the Yer-

ington weir, otherwise known as the Miller & Lux
weir in Mason Valley. This loss, if the river were

uninterfered with, would be rather high. Mr. Engle

is incorrect in stating that the distance is 35 miles.

It is only about 25 or 26 miles. He assumes 1%
loss per mile and, therefore, says 35% loss. This

might be the loss for years of very low flow, but not

for ordinary years. The loss [734] will vary with

the amount of water in the river. It is about 9

miles from the Miller & Lux weir to the junction

of the East and West Walker Rivers, making 35

miles from the junction to the diversions on the

Indian Reservation. I do not agree with Mr.

Engle's percentage of loss between our diversions

and the Miller & Lux diversion. I estimated that

our loss in the Indian ditches was 33%, but canal

losses are much higher than river losses. There, of

course, are losses in the river. There is loss by

evaporation and bank storage. I doubt if there is

any loss out of the water shed.

Recross Examination

By Mr. Thatcher:

There will be two places for diversion for the

irrigation of 10,000 acres of reservation lands. The
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second point of diversion would be at the Rio Vista

dam site about 13 miles up the river from the point

of diversions of canals numbered 1 and 2, Our

present constructed canals, including laterals, total

about 30 miles. With the diversion at the Rio Vista

dam site there would be an addition of 19 miles of

canals.

The average diversion in acre feet per acre in

Mr. Blomgreen's opinion and in my opinion is as

follows: For August .6 of an acre foot; September

.15; July .8. That means that we would need ap-

proximately 8,000 acre feet during July for the

irrigation of 10,000 acres of land; for August 6,000

acre feet; September, 1500 acre feet. This is the

amount of diversion necessary considering all the

classes of land. The amoimt needed on the land

expressed in acre feet per acre I estimate is ap-

proximately as follows: April, .2 acre foot; May
.4 acre foot; June 1.10 acre feet; July .6 acre foot;

August .5 acre foot; September .11. My estimates

for acre feet per acre diversions are for April

.30; May .60; June 1.65; July .90; August .75; Sep-

tember .15. [735] Taking .75 acre feet diversion

for August, that means 7500 acre feet for the entire

10,000 acres. This is approximately a diversion

throughout August of 125 second feet. This is not

much different than the Engle estimate.
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Plaintiff calls

CHARLIE WILSON,

who being first duly sworn, testified through an

interpreter, as follows:

Direct Examination

By Mr. Harwood:

I am a Piute Indian and live on the Indian Res-

ervation at Schurz, Nevada. I was a boy about 4

feet high when I went on the reservation. I knew
an Indian agent by the name of Dodge at the res-

ervation. He was the first agent. It was at the

upper end where the fi-rst agency was. That place

was what we call Frank Campbeirs place. After

Dodge came, the Indians started to plant some-

thing, and farming. They planted wheat that was

given them by Dodge—about 7 sacks at first. They

made a small ditch and irrigated it. They used some

of the wheat and planted the rest of it the second

year. There were about 9 or 10 Indians at Frank

Campbell's place, who first planted the wheat. They

were Captain William, Dr. Ball, Jim Spezia, Austin

Jim, Jim Marr, Captain Ben, Joe Sevis and George

Creek, all Piutes. My father was down below.

Frank Campbell and the Indians I named dug the

ditches. You can see now where these ditches were'.

Frank Campbell had charge after Dodge left.

Frank Campbell moved them down below near what

is now Schurz. When they were moved, Campbell

had them make a dam and they planted wheat and

irrigated from the dam. They raised wheat and had

a good crop for two seasons. They all went together

I
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on that grain. Campbell gave them the grain. They

raised nothing but wheat then. Three years after

they built the ditch they put in alfalfa. Frank

Campbell issued the seed to them. He gave each a

sugar scoop full of alfalfa seed. When they [736]

issued this alfalfa seed they divided it up and each

one was for himself. They were there with their

families then. My father was there and got a farm.

I am living on my father's place yet. About half

of the alfalfa they first planted has been re-seeded

and the other half is the same old hay groimd now.

When the allotments were made they cut the place

up and made five farms out of it, of twenty acres

each. His father originally fenced the whole tract

in and cultivated it all. Only Piute Indians live

there. There were no outside Indians. They got the

water out of the river where they made that dam
and ditch. They had two ditches, one on the East

and one on the West side of the river. I saw them

made. The next agent after Dodge w^as Calvin

Wasson. He was there about 5 years'. After Wasson
was Frank Campbell. When I first went there, there

was lots of water in the river and fish in the river.

About the same amount of water then as now.

Further Cross Examination

By Mr. Thatcher:

Campbell was the first man that gave them seed

to plant.
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Further Cross Examination

By Mr. Sanford:

I saw sioldierR at Fort Churchill after they had

been there a long time, but do not remember any

trouble between the Piute Indians and the white

men. I heard about the Indians killing Major

Ormsby. I do not know how old I am—^maybe over

50 ; know Mr. J. I. Wilson ; did not work for him. I

saw him a long time ago. I am older than Wilson;

was bigger than him when I first knew him ; was a

grown up man when Joe Wilson was nothing but

a boy; knew Joe Wilson's father. My father worked

for Joe Wilson's father and named me after the

Wilsons. I was a grown up young man when my
father worked for Wilson. I fished in Walker Lake

when I was a boy and in the river in the Spring

time when the fish [737] ran up the river. After

the Fourth of July the River got small sometimes

in the early days. There was always water in the

iriver. There was a small stream sometimes after

the 4th of July in the early days, quite a little

stream. You could not walk across it—qmte a little

stream. Dodge stayed at the reservation four years.

When he first came he was a young man. He was

not an old man.

The mtness was then asked if he had not testified

in the former hearing on injunction in this suit in

1924 that the Indians did not raise anything until

after Dodge was there; that they started to raise

wheat after Calvin Wasson was agent. The witness

denied having so testified.
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I told the same story in Carson (in 1924) that I

am telling here. We cut by hand with a knife the

wheat we raised. It was just a common butcher

knife issued by an agent named Holland. It took

three or four days to cut the wheat. We had four

butcher knives, but some of us didn't have any

knives, but pulled the heads off without by hand.

That was the first crop. It was up where they

built the dam. After Dodge first came the Indimis

stayed on the reservation all the time. There was

no trouble after Dodge left. There was a white man
in charge all the time. The food they had was fish,

roots, pine nuts, and nuts off the bunch grass. That

was what they had to eat when I got married, pine

nuts and fish. The Indians told me when I was a

boy the names of the men who were at the reserva-

tion a long time. Wasson had no family; neither

did Campbell. Wasson was there. The only white

men were Campbell and Wasson. When Wasson
went away it was just Frank Campbell. After

Campbell left, Holland came. My father fenced

that land after Dodge was there, and when Charlie

Holland's father was there. [738]



652 United States of America vs.

JAMES X. WILLIE,

called by plaintiff

:

Direct Examination

By Mr. Atkinson:

I am a Piute Indian and have lived at Schurz,

Nevada, since 1912. I was in the Stewart Indian

School there about 10 years. About 1914 or '15 I

started a farm on the reservation and tried it for

two years. It was East of Schurz about a quarter

of a mile or a half mile from the river. I put in

about 12 acres of wheat -, got the water from a canal

close by. The first year I got a pretty fair crop ; the

second I got about half a crop owing to lack of

water. There was plenty of water during the Spring,

but it didn't hold out; so the crop could not mature.

In 1915, I got the worst crop on account of not

enough water. Water began to fail about July. I

quit farming after 1915 because I found that I

could not make a living at it; so I have not tried

since that time. The soil was kind of adobe soil. If

I had plenty of water I could have raised a good

crop.

Cross Examination

B,y Sanford:

I am now a general mechanic on the Schurz Reser-

vation. The reason I didn't continue to farm my al-

lotment was we didn't have enough water there and

whatever you put in you just had to gamble on it

to make a crop. I did not have lots of water in 1914

and '15. I am 35 years old. The reason I gave up

farming was that there wasn't enough water to
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carry my crop through to make a good crop. In

1915 there was water going into the lake in the

Spring. I did make an effort to get water in 1915

by asking the man who was handling the water.

I couldn't go and help myself. I have not farmed

since 1915. The allotment I tried to farm belonged

to my father. I have an allotment, but it is not

imder cultivation. My present wages is $100.00 a

month, and I am furnished a place to live in.

E. W. KRONQUIST,

recalled for further

Cross Examination

By Sanford:

The loss between the diversions and the [739]

place of use on the Reservation land is approxi-

mately 33%. The percentage varies to a large ex-

tent with the amount diverted. The less diverted,

the greater the percent of loss. If less than 90 second

feet are diverted the percent of loss would be more

than 33%. I have never made any estimates or

figures based upon or in an effort to ascertain what

would be the minimum diversion where the 33% loss

would apply. The suppl}^ is so irregular that we

could not make out measurements continuous. With
our limited force, it has been almost impossible to

determine seepage loss by making measurements be-

cause of turnouts for every little twenty-acre allot-
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ment so I have never formed any conclusion. Our
ditches show considerable seepage loss, especially on

No. 2. We have points in there where the water

runs quite a little stream in a short distance and

we have attempted to stop those losses by lining

with cla}^ but we have never been successful in

doing that.

Redirect Examination

By Mr. Harwood:

Three acre feet per acre on the land in my opinion

is the minimum amoimt of water needed for the

reservation lands. I wish to correct my former esti-

mates of the average monthly acre-foot use per acre

for the 10,000 acres of reservation lands. My cor-

rected statement is as follows: For March (15 days)

.1 acre foot per acre; April, .2; May .4; Jiuie .9;

July .8; August .5; September (fifteen days) .1^

totaling 3 acre feet per acre on the land. To deliver

.9 acre feet per acre on 10,000 acres of land during

Jmie would require an application of 150 second

feet on the land and a diversion of 225 second feet.

We would have to have a ditch capacity and a head

of water in the stream to be diverted of at least 220

second feet. I made my surveys in 1925. In my
former testimony I meant to say that my survey

[740i] was not prior to 1924. My experience in irri-

gation outside of the Walker River Indian Reserva-

tion has been largely coniined to construction of

irrigation works. Since IVe been in the Govern-

ment service, I have been on the Walker River
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Reservation, the Pyramid Lake, Western Shoshone

and Fallon Projects in this state. I -have been upon

the Goshiite and Uintah and Shivwits' Reservation

in Utah, and the Kaibab Reservation in Arizona,

and the Fort Hall Project in Idaho, mostly in con-

nection with construction of irrigation works.

I think the Walker River Irrigation District has

increased its irrigation area a small amount since

1921, probably as much as 10%, but not exceeding

that. I am familiar mth the decree in the suit

entitled Pacific Live Stock Co. against Rickey re-

ferred to in the bill of complaint, and called Decree

78L Approximately 83613 acres are given water

rights in that decree. That figure does not include

the land irrigated upon the Walker River Indian

Reservation. The amount of water decreed is ap-

proximately 1162 second feet. There is a consider-

able amount of irrigated land in California that is

not included in the Decree 731,—the only land in

Nevada not included is the Walker River Indian

Reservation. I presume that the entire 83,613 acres

were all irrigated by 1921. The decree was entered

in 1918 or 1919. The figures that I have given re-

garding the irrigated acreage of Mason Valley,

Smith Valley, etc., w^ere approximately correct as of

1920, though that is just an estimate. The so-called

adobe sand dune or mnd blown lands are not in-

cluded in the 10,000 acres net of the irrigable lands

of the reservation. Our gross area of irrigable

lands is 11,745, and we deduct 1745 acres to cover
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rights of way, possible non-irrigable land and re-

fractory soil.

The various distances on the river are approxi-

mately, [741] from Walker Lake to our diversion

dam, 11 or 12 miles; from the diversion dam to the

Rio Vista Damsite, 13 miles; from Rio Vista Dam-
site to the gauge at Parker's called Wabuska gauge,

about 5 miles; from Wabuska gauge to Yerington

weir, about 10 miles; from Yerington weir to the

junction of East and West Walker Rivers about 9

miles:; from the junction to Coleville on the Walker

River, 41 or 42 miles; from Coleville to the head

waters about 25 miles; from the junction to the

Bridgeport gauge on the East Walker, approxi-

mately 60 miles; from Bridgeport gauge to Twin

Lakes, about 14 miles. The head waters of Robinson

Creek are probably 6 or 7 miles above Twin Lakes.

It is about 97 miles from Bridgeport gauge to our

diversion point.

The term ''dead allotment" means simply that

the original allottee is dead. White men are not

allowed to buy the dead allotments. The Indians are

allowed to buy them. Seven or eight have been sold

within the last few months to other Indians living

on the reservation in order to increase their hold-

ings. There are 96 farmers living on the reserva-

tion and they are farming parts of MO allotments.

There are 504 allotments that have been made to

date. The census shows 501 Indians residing on the

reservation at Schurz. There are 943 Indians at-

tached to the Reservation included in the Walker
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River band along the Walker River system, but

not all are living on the reservation. The Indians

want to keep their allotments. They have notified

us that they want no white man on the reservation

whatever. The Indians enjoy a free freight and

passienger rate on the Carson and Colorado railroad

now a part of the Southern Pacific lines from

Mound House to Queen, Nevada.

I have not given much thought to the question

whether there will be more than 4,000 acres of land

irrigated by the [742] Indians upon the Walker
River Reservation. I agreed mth Mr. Engle at the

time his report was made. Since then I have given

the matter better study and probably shall have

to admit that I was somewhat wrong in agreeing

with that. I based my conclusions on the theory

that the present farmers would be about all we
would ever get out of the Indians and that they

would irrigate about forty acres apiece. We have

about a hundred farmers, roughly, irrigating forty

acres apiece, would be 4,000 acres. I find that there

are more Indians entitled to allotments at Schurz.

There is a considerable number that are unallotted

at this time, and no doubt they would actually irri-

gate more than 4,000 acres if they were given plenty

of time. I hate to hazard a guess as to the exact

acreage that the Indians would irrigate down there.

I doubt whether they would irrigate the entire

10,000 acres within 20 years, but if the land were

allowed to stay in their possession, undoubtedly they

could eventually irrigate the 10,000 acres. They have
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a right to sell their allotments. Some of the allot-

ments will run out in three years. As I understand

it, this tabulation (Plaintiff's Exhibit 13-A) shows

the losses in Walker River between the diversion

dam on the reservation and the Wabuska gauging

station during 1927. They are made up partly from

the United States Geological Survey records of the

Wabuska Gauging station and from records that I

have kept myself on the Schurz station, just above

our diversion dam. The records for July, August

and September are not official. They were obtained

from Mrs. Parker, who is the gauge observ^er at

Wabuska. This tabulation covers a 6-months period

beginning April 1, and ending September 30. It

shows the losses in acre feet for each month; per

day, per mile and percent; and also the rainfall at

Schurz below the diversion dam. It also shows the

average flow at [743] the Wabuska in second feet.

The total flow during that period of 6 months at

Wabuska was 79,898 acre feet. The total flow at

our Schurz diversion station at our dam was 73,578

acre feet, a loss of 6320 acre feet. That showed a

loss during 6 months of about 8% over a distance

of 18 miles of the river.

Mr. Harwood: "We offer the tabulation in

evidence. '

'

Mr. Kearney: "May we cross examine upon

it before vou offer it?"
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Cross Examination

By Mr. Kearney:

The statement for the month of April is 3070

acre feet. I did not make that record. It is from

the United States Geological Survey records. I ob-

tained the records from the District Engineer of

the United States Geological Survey at Salt Lake

City. These advance records have not been checked

over at Washington, D. C. The April flow is more

steady than for the early months. If an error is

made when the flow is low, then the percentage of

error is a little greater. Not all the measurements

were made by the Geological Survey. The measure-

ments under the column marked "Schurz Station"

were made at a point about half a mile above the

present Govermnent's diversion dam for its reser-

vation ditches Nos. 1 and 2. I established that sta-

tion and took the readings with an automatic gauge

recorder. We do not get an accurate reading if we
do not meter it. We metered our station pretty

nearly every shift of the gauge. The shifts in the

Walker Rivei' are very gradual.

"Mr. Kearney: We object upon the ground

that the Wabuska station is not official, and the

official record is not available there and it is

purely hearsay so far as that is concerned.

The other station he qualified as to his own
measuring for the accuracy, and that goes to

the weight of it, of course. As to the Wabuska
station, which is one half of the thing upon

which the entire matter is based, it seems to

me at this time that it is purely hearsay." [744]
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Direct Examination Continued

By Mr. Harwood

:

Mrs. Parker mailed me a reading at the Wabuska
(ranging Station every week. The Indian Reserva-

tion Service pays a part of the expenses of the main-

tenance of this station and, therefore, we are entitled

to the records as soon as the Geological Survey.

We metered our station about twice a month, or

14 times during the period. I have the report of

the district Engineer up to and including June. I

use these figures in this tabulation.

For the months of April, May and June I used

the report given me by the District Engineer. This

report is subject to correction, however, but it is the

latest data we have. For the months of July, August

and September, I followed the gauge heights myself

and rated the stream from the gauge heights given

me by Mrs. Parker, the official observer at Wabuska,

who is in charge of that station and mailed the read-

ings to me every week.
'

' Mr. Harwood : I think the evidence is com-

petent, your Honor.

''The Master: Well, we will let it go in

subject to the objection. This testimony, except

as a matter of weight to be given to the wit-

ness' testimony, I can not see how it is ma-

terial. Being a suit in equity I guess the

better way is to let the testimony go in subject

to the objection and in the Master's report dis^

pose of it as the Master sees fit.

''The same was marked Plaintiff's Exhibit

13" (and later marked 13A). [745]
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PLAINTIFF'S EXHIBIT 13-A

LOSSES WALKER RIVER 1927

Between U. S. I. I. S. Diversion Dam and Wabuska Gauging Station,

Distance 18 miles.

1

^1
02 CQ

i
1^

A
CO

Loss

per

mile

per

day
Flow

at

Wabuska

Station
(aver.)

L

Acre Feet
Second
Feet Inches

April 3070 2590 480 16. 0.88 15 51.6 .22

May 6950 5750 1200 38.7 2.10 17 113. .05

June 41300 38638 2662 88.7 4.90 06 694 .32

July 18614 17796 818 26.3 1.46 04 300 .00

Aug. 4174 3534 640 20.6 1.14 15 67 .05

Sept. 5790 5270 520 17.3 0.96 09 96 .17

Aver,

Total 79898 73578 6320 34.9 1.90 08 221 .81

[746]

In my former examination, I testified that some

of the allotments were above the ditches. I should

have said that some parts of some allotments are

above the ditch. There are three allotments made
recently that are wholly above the ditch line. They
are not included in the 10,000 irrigable acres.

Recross! Examination

By Mr, Kearney:

The three new allotments are just upstream above

our diversion dam. They are below the Weber
Reservoir Site. There are sixty acres in the three

allotments but I do not know what the irrigable

area of these three allotments is. The changes which
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I have made in the first tabulation are my estimate

of the amount of water in acre feet per acre needed

on an average for the irrigation of the reservation

lands. I omitted to state my estimate of the amount

for March, which I now give as .1 acre foot per

acre. I have changed my estimate for the month of

Jime from 1.1 acre feet per acre to .9 acre feet.

We generally irrigate alfalfa twice in June. We
generally take one week for each irrigation. I have

measured some irrigation streams and I have found

that they apply about one acre foot per irrigation at

times. That would be two acre feet per acre in the

month of June under the present conditions, but

that is excessive and injurious to the crops as well

as the land. I have never measured the total amoimt

of water that went on the lands. I know of one In-

dian who usually irrigates 40 acres with a head of

from 4 to 6 second feet, generally in three days

and two nights. The next irrigation depends upon a

variety of conditions. On this particular tract of

land this Indian can do without water for 24 or 25

days. Some of the Indians wall use water every

ten days under the misapprehension that they have

to have it. Last year's report show 1660 acres

actually [747] cultivated. This is a relatively small

area for an irrigation project. We have only one

ditch rider, and, while we keep a record of our

diversions at the headgates we are unable to keep

a record of our waste.
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In arriving at my figures per month in tenths of

an acre foot per acre, I just gave that as my
opinion as to what will be required when the project

is eventually completed to the 10,000 acres. Of

course, it is mostly guess-work. Those figures are

not based on any accurate data I have from experi-

ence in irrigating but from what I have observed.

I cannot tell 3^ou the average time between when

a man is through with his water and when he will

need it again. The Indians, in my own opinion, are

using entirely too much water.

My estimates of the figures for the various

months are largely a guess, but we do keep a record

of our diA^ersions and we have a fair idea of the

amount of the diversions that are used. The head

of water used by the various Indians varies. The

size of the farms vary considerably and the ground

is not in very good condition and some of them

are not making as good use of the water as they

might because they haven't their lands levelled as

they should. In some cases we can use a rotation

system. Our ditches and laterals are constructed for

a rotation system, but the farm ditches are not big

enough to make a big head practicable except in a

few instances. As a general thing, the Indians are

not prepared to rotate and they do not have proper

ditches to do this. The Indians refuse to irrigate at

night. The irrigation period per day will probably

be between 12 and 16 hours. The system used on

the reservation is at present different than that used

on the reclamation projects by the United States
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Reclamation Service where they require twenty-

four hours' service. Of course, when we have a

water shortage, we insist on them using it at night.

Some of the Indians then do irrigate [748] at night,

but the majority let the water run or rather, as a

general practice, they turn it back into the canal

at night and it wastes at the lower end of the canal.

This practice has continued ever since the system

has been built.

My estimate of the increase in the acreage of land

irrigated in the Mason and Smith Valleys of 10%
since 1920, is based upon what I saw in the various

valleys and my knowledge of when certain lands

were irrigated. I cannot give the details. I estimate

that under the Soroni system, probably 3,000 acres

have been irrigated since 1920, and under the High

Line Canal in Mason Valley probably 3,000 acres

w^ere irrigated since 1920, and I have noticed in-

creases in a great many instances in small tracts,

but am not familiar with all of the tracts. As far

as I know, they are doing about the same irrigation

that they have always done. I do not say that none

of the land in this district had gone back since 1926,

but I don't know of any. The new lands irrigated

since 1920, as I understand it, depend entirely upon

tlio storage water in the reservoir constructed since

1920. Decree 731 does not cover all of the irrigated

lands in California. There are about ninety-six In-

dian families farming the reservation with an aver-

age acreage of slightly under twenty acres. There

are 501 Indians living on the reservation. I do not
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know how many of them actually do or are able

to work on the farms. A great many of the Indians

are employed by the farmers and others in Smith

and Mason Valleys and some of them reside there

permanently. As a general thing, both the \vife

and the husband have an allotment. There are a

good many children who have no allotments now.

Some vegetables, quite a few potatoes are shipped

by the Indians from the reservation to various

points in Nevada. As a general rule, the Indians do

not engage in that kind of farming. Lots of hay

is shipped. Some Indians are shipping cream into

Reno. [749] Several of them have dairies. They

don't ship many potatoes at the present time. The

amount of hay being shipped ist of rather small

tonnage. The entire nine years I have been there,

shipments have been rather small.

Cross Examination

By Mr. Kearney:

Some beef cattle are shipped towards Hazen but

mostly they are feeders and are not finished. They

are cattle that just come in off the range and for

the most part come in off the range and are not off

the allotments. I think they sell a couple of hundred

head of cattle every year but that is a guess.

Cross Examination

By Mr. Sanford:

I have no record, nor do I know the carloads of

various produce shipped. The Indians have a free
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freight rate to Churchill and to Mound House. I did

not make a soil survey for each legal subdivision.

I have been over the land pretty thoroughly and

know just what is irrigable and what is not. In fact,

I think, with a little leveling, there is hardly any

of it that is not iiTigable within our ditch system.

I do not know whether leveling would be economical

or not. 10,000 acres of reservation land is the figure

that we arrived at as being practicable for irriga-

tion and from which in future years we could hope

to collect irrigation charges. I have never made any

soil survey, but we see an Indian making good suc-

cess with a certain type of soil, we see the same kind

of soil in another section, and w^e are certainly justi-

fied in concluding that the soil is fertile. That was

the extent of my soil investigation. I have corrected

the tabulation of the amount of water in acre feet

needed upon the reservation lands. The average

amount per acre need- [750] ed each month on the

irrigated lands of the reservation and the amoimt

per acre diverted are as follows: The amount on

the land for the month of March is .1 acre feet per

acre, but the diversion will be .15 acre foot per acre.

The amount on the land for each month is one-third

less than the amount diverted; that is, for 2 acre

feet on the land the amount diverted would be 3 acre

feet. I furnished certain data for the Blackfoot

office to compile the Engle report. I did most of the

reservoir investigation on the field and furnished

the engineering figures.
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Redirect Examination

By Mr. Harwood:

The 83,613 acres of land in the Walker River

Valley for which water was decree in what is known

as Decree 731 (Exhibit 16) were given various

amounts of water to be diverted at various dates.

The acre feet of water per acre for an irrigation

season of 180 days are as follows: For the Bridge-

port and Antelope Valleys on the basis of .02 second

feet per acre diverted, the amount will be 7.20 acre

feet per acre ; for Desert Creek and other tributaries

of the Walker River and its branches East and

West, the amount authorized to be diverted under

said decree is 5.76 acre feet per acre; for Smith

Valley from West Walker River the amount is 4.86

acre feet per acre; for Mason Valley the average

diversion amounts to 4.50 acre feet per acre. The

soil and climate of Smith and Mason Valleys are

similar to those of the Walker Lake Valley on the

Indian Reservation.

There are several small tributaries to the East

Fork coming in below Bridgeport gauge with a com-

bined flow of, at times, about 35-40 second feet.

Recross Examination

By Mr. Kearney:

The information for my foregoing testimony is

[751] from Decree 731 itself. The 180 days irriga-

tion period is my own estimate—6 months, and it

assumes a full head diversion all the time. I have
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seen such diversions practiced. On p. 47 of

Decree 731, 1.6 second feet diversion is given for

100 acres iii Bridgeport Valley. That amounts to

.016 second feet per acre diverted and not .02 as I

estimated. On the same page 300 acres are given

4.8 second feet, which gives .016 second feet per

acre and not .02 second feet per acre,—my estimate.

*'Q. Then, as a matter of fact, when you are

giving these figures as to what the decree pro-

vides, you are not well informed as to what the

decree provides, are you'?

A. No, not exactly, the decree is rather com-

plicated and I am not as sure of it as I might

be.

Q. So that the decree really speaks for it-

self.

A. Oh yes."

The diversion allowed by Decree 731 for Mason

Valley was an average of 4.50 acre feet of water

per acre on the basis of 180 days, but if 150 days

is assumed for the irrigation season, it woidd

amount to only 3.75 acre feet per acre diverted. I

do not know anything about the ditch losses in

Mason Valley.

"Q. So if the losses are on a par with the

losses you have given for the reservation

ditches, will you tell how much, and assuming

that this 3.75 acre feet was at the diversion,

how much would be available on the land ?

A. The same basis as ours?
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Q. Yes, 30 per cent loss in the ditches.

A. 2% acre feet available.''

We have a slightly longer irrigation season on the

Indian Reservation than they have in Antelope and

Bridgeport Valleys. Irrigation on the reservation

lands starts about March 15. The first irrigation

is for wheat and for preparing the land for plow-

ing. We usually irrigate right up to October 1. If

there is any winter wheat we irrigate a little after

October 1. The bulk of the irrigation is between

May 15 and August 15. Decree 731 allows a con-

tinuous diversion and my figures are based upon

[752] a continuous diversion in the ditches.

Recross Examination

By Mr. Sanford:

I think that they irrigate in Bridgeport Valley

just as long as they can keep the ice away which is

poor practice. I think the reservation has a longer

irrigation season. I do not know about the Bridge-

port irrigation nor have I seen them irrigate.

Redirect

By Mr. Harwood:

There are possibly some 3,000 to 4,000 acres of

pasture lands irrigated in Sweetwater Valley from

a tributary of the East Walker River.

Plaintiff's Exhibit 14 (a map) was introduced in

evidence for illustrative purposes only. It shows

the drainage area of the basin of the Walker River
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and its tributaries. It was compiled by Mr. Kron-

quist in 1923, from various sources, principally

from the U. S. Geological Survey topographic maps.

No attempt was made to scale it.

Mr. Hai-wood offered copies of 9 letters which are

later marked

PLAINTIFF'S EXHIBIT 15

The contents follow:

(a) Letter dated Department of the Interior,

Office of Indian Affairs, August 30th, 1860, from

Charles E. Mix, Acting Commissioner, to F. Dodge,

U. S. Agent, Placendlle, California, acknowledging

receipt of a letter from Acting Commissioner Mix

dated August 9th, 1860, respecting the origin of the

difficulties with the Pah-utes, Bannacks and Pitt

River Indians and regarding intrusions upon the

Pyramid Lake and Walker River Reserves. The

Commissioner states that this [753] letter was re-

ferred to the Secretary of the Interior on August

24th, and that there was enclosed a copy of a letter

addressed by the Secretary of the Interior to the

Secretary of War, from which it would be seen that

Mr. Dodge's suggestions liad been adopted with a

view of securing the co-operation of a military force

to effect the removal of intruders from the afore-

said reserves.

(A certificate identical (except the date) with

Form 4 supra is attached.)

(b) Letter dated Sept. 2d, 1861 from Caleb B.

Smith, Secretary of the Interior, to Charles E. Mix,
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Acting Commissioner of Indian Affairs, transmit-

ting a commission appointing Jacob T. Lockhart

Agent for the Indians in the Territory of Nevada,

vice Frederick Dodge, resigned.

(c) Letter dated Carson City, N. T. March 4th,

1862, from J. T. Lockhart, to "W. P. Dole, Commis-

sioner of Indian Affairs, Washington, D. C. report-

ing his arrival at Carson City, Nevada Territory,

and taking up his work as Agent. Attention is called

to the report of August 14, 1861, of Governor Nye,

ex-officio Superintendent of Indian Affairs, in which

he recommends in view of all the facts and the

wishes of the Indians that farming implements and

seeds be furnished for the reservations. The reserva-

tions are large and fertile enough to support the

Indians; they contain some 6,000 acres of tillable

land. Wild game is being killed by the whites. The

trees from which the Indians gathered nuts are be-

ing cut down and the grass from which they gath-

ered seeds for winter is being taken from them;

hence the duty of the Government to act in their

behalf at once.

(d) Letter dated Office of Indian Agent, N. T.

Carson [754] City, July 9, 1863 from Jacob T. Lock-

hart, Indian Agent, Nevada Territory, to W. P.

Dole, Commissioner of Indian Affairs, Washington,

D. C, reporting that he had been making a tour

among the Pah-Ute Indians and foimd them de-

lighted over the idea of cultivating their reserva-

tions. They are beginning to see that this will soon
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be their only means of subsistence and the only way

by which they can long hold the land already given

them. There is entire peace and harmony with all

the Indian tribes in this Territory.

(e) T^etter dated Department of the Interior,

Washington, D. C. October 27, 1865, from Jas.

Harlan, Secretary of the Interior, to D. M. Cooley,

Commissioner of Indian Affairs, directing the ap-

pointment of Franklin Campbell of Nevada as Agent

for the Indians in the State of Nevada.

(f) Letter dated Office Siipt. Ind. Affairs, Car-

son City, Nevada, April 23rd, 1866, from H. D.

Parker, Supt. Ind. Affairs, Nevada, to D. N. Cooley,

Commissioner of Indian Affairs, Washington, D. C.,

transmitting a copy of a letter received from Agent

Campbell, relating to the appointment by him of

H. A. Thomas, as local agent for the Walker River

Reservation. Since Campbell's appointment in De-

cember last, he has remained most of the time at

the Agency on the Walker River Reservation.

(g) Letter dated Walker River Reserv^ation, De-

cember 18, 1865, from Franklin Campbell to H. Gr.

Parker, Supt. Ind. Affairs, Nevada, complying with

instructions received from the Department by letter

dated July 26, 1865, requiring a report concerning

the hay harvest upon the Walker Resei*ve during

the past season. There grew upon the Reservation

this season about 400 tons of hay of which 70 tons

have been harvested. The balance stands where it

grew. The Indians cut small quantities during the

Summer of 1860 and 1861, which rotted [755] where
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it was stacked on account of inability to find a pur-

chaser.

(li) Letter dated Walker River Reservation,

January Tth, 1866, from Franklin Campbell, Indian

Agent, to H. G. Parker, Supt. Ind. Affairs, Nevada,

referring to farming on the Reservation and the

necessity of obtaining during the approaching sea-

son provisions, etc., seeds, implements and teams,

which should be on hand by the middle of the com-

ing March. Possibly the work should have been com-

menced the previous Fall by the digging of an irri-

gation canal without which no crops can be raised

^vith any degree of certainty, especially vegetables.

The building of a storehouse on the Reservations

recommended for the safekeeping of tools, provi-

sions, etc., and enclosed in the letter is a scheduled

list of articles necessary to commence farming oper-

ations on the Walker River Reservation, aggregat-

ing a probable cost of $4,218.

(i) Letter dated Walker River Indian Reserva-

tion, Sept. 3d, 1872, from Franklin Campbell,

farmer, to C. A. Bateman, U. S. Indian Agent,

Nevada, concerning farming operations on the

Walker River Indian Reservation for the past year.

Most of the work has been done in the way of prep-

aration, building ditches, clearing lands, building

fences, etc. Land that brought good crops last sea-

son was this year overflowed for several weeks, de-

stroying completely everything planted. Ditches

were made during the past season to put water upon
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l;m(l not siibjoct to overflow. I intend to start two

plows the first of October and keep them at work

during the Fall and Winter when practicable, and

expect to have 100 acres in wheat next Spring.

Forty tons of hay will be lost by remaining out too

long a time after being cut and from a severe rain

storm. It was cut in patches along the river [756]

bottom for fifteen miles which makes stacking a slow

job with but one wagon. The amount of crops raised

is estimated as follows : wheat, 300 bushels
;
potatoes,

150 bushels; haj^, 150 tons. Preparations are made

to largely increase the number of acres of cultivated

land.

(Certificates identical (except as to date) with

Form 5 supra are attached to above letters (b),

(c), (d), (e), (f), (g), (h) and (i).)

The following stipulation was then read into the

record as follows

:

'^It is hereby stipulated and agreed, and it may
be foimd by the Master as a fact in the case, that

the acreage of lands irrigated by the plaintiff and

the Indians on the Walker River Indian Reserva-

tion by actual diversion of the water from the river,

and used upon the lands \^dthin the reservation, with

the dates of use or priorities, together with the

amount of water used and for which rights attached,

are as showni in the report of Henry Thurtell, Spe-

cial Master in Chancery, in the case of Pacific Live

Stock Company et al., complainants, vs. T. B.

Rickey, et al., defendants, No. 731, in which decree

entered March 22, 1919, in the United States Dis-
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trict Court for the District of Nevada, to-wit : 385.95

acres with a priority of 1868, and a seasonal use

of water of 4.70 second feet; 295.8 acres with a

priority of 1872 ; 3.55 second feet ; 512.8 acres with

a priority of 1875, 6.15 second feet; 625.2 acres

with a priority of 1883, 7.50 second feet ; 85.8 acres

with a priority of 1886, 1.03 second feet; that the

duty of water above specified, is to be measured at

the point of diversion;

"That said lands so irrigated were and are in-

cluded in the land referred to as irrigable in the

testimony of plaintiff, and listed in said tabulation,

and referred to in the bill of complaint.

"The foregoing is without prejudice to the claim

of [757] the United States that sufficient of the

waters of the Walker River were reserved and ap-

propriated by it in 1859, for the irrigation of the

irrigable lands upon the Walker River Indian Res-

ervation, and for the use of the Indians; and said

stipulation is without prejudice to the rights of the

defendants to claim that the amount of water to

which the plaintiff is entitled is the amount set forth

above, and no more."

"The Master: Now, do I understand, gentle-

men, that this stipulation is agreed to in behalf

of all of the defendants to this action?

"Mr. Thatcher: All the defendants that I

represent.

"Mr. Sanford: All defendants that we rep-

resent.
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*'Mr. Kearney: And all of the defendants

whom I represent and those that I represent

temporarily in this matter.

''Mr. Harwood: And those are whom?
'

' Mr. Kearney : Well, Mr. Summei-field asked

me to represent him, and Mr. Green requested

that I represent him this morning. I believe he

represents Mr. Metson.

*'Mr. Lasher: Yes, he represents Mr. Metson.

''Mr. Kearney: I think that is all.

"Mr. Harwood: Mr. Lasher, is it satisfactory

to you?

"Mr. Lasher: Yes, on behalf of Mr. Perazzo

I will consent to the stipulation.

"Mr. Harwood: Now, if the Court please,

I would like to bring up the matter of the for-

mal offer that we made or remade yesterday

afternoon of the plaintiff's exhibits. I under-

stand it was postponed in order to give the

defendants an opportunity to make objections.

"The Master: The situation is that the plain-

tiff now offers all of the exhibits that have been

heretofore offered for identification in evi-

dence. '

'

"Mr. Thatcher: May it please the Court, the

defendants object to the receipt in evidence of

the papers, letters, records and files embodied

^^dthin Exhibit No. 1, for identification, upon

the grounds and for the reasons that they and

each of them are incompetent, irrelevant, im-

material, hearsay, and do not prove or tend to
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prove any of the issues involved in this case.

"2. And for the further reason that no

proper or sufficient foundation has been laid for

their receipt or introduction in evidence, and

that said papers and each of them embodied

in said offer do not establish as a matter of law

or fact the creation of the Walker River Indian

Reservation or the reservation of any waters

thereof.

'^3. That the persons named and designated

in said letters and papers maldng up Exhibit

No. 1 have and had no authority to create or

set aside the [758] Walker River Indian Reser-

vation, or to reserve the same or any part

thereof, and had no authority or jurisdiction to

reserve or set aside any water for the irrigation

of any of the lands embraced within said so-

called reservation.

''4. That it affirmatively appears from said

certificate of E. B. Meritt, Commissioner, em-

bodied in said certificate and attached thereto,

that the said records are not all copies of

originals and it is impossible to say, ascertain

or determine which of said instriunents em-

bodied in Exhibit No. 1 are copies of originals

and which are copies of copies.

''5. That the papers embodied with said Ex-

hibit No. 1 are not the best evidence, and that

the documents, papers and letters embodied in

that exhibit No. 1 for identification are, and
each of them is, self-serving declarations.
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''Now, does your Honor want to act on those

as we go along for the purpose of the record?

The Master: Are you making the same ob-

jection to all of them?

Mr. Thatcher: Yes, except where I desig-

nated No. 4, that is not made. We make the

same objection to Exhibit of identification No.

2, No. 3, No. 4, No. 5, No. 6, No. 7, No. 8, and

No. 15; except that we do not make the objec-

tion or reserve any exception on the gi'ounds

No. 4 of our objection, that is, that it affirma-

tively appears from said certificate of E. B.

Meritt, Commissioner, embodied in said cer-

tificate and attached thereto, that said records

are not all copies of originals and it is impos-

sible to say, ascertain or determine which of

said instrimients embodied in said Exhibit No.

1 are copies of originals and which are copies

of copies. The other certificates show that they

are copies of records and files in the office,

I would like to add a further ground for the

benefit of all the defendants: That the receipt

in evidence of these letters, papers, making up

this exhibit No. 1, and exhibits No. 2, 3, 4, 5, 6,

7, 8 and 15 in the form in which they are per-

mitted to be used, deprive us of the right of

cross examination and the opportunity of re-

buttal,

''Mr. Kearney: May it be understood that

those objections go on behalf of all the de-

fendants ?



Walker River Irr. Bist. et al. 679

(Testimony of E. W. Kronquist.)

"Mr. Sanford: If the Court please, that is

understood.

''The Master: Do you gentlemen desire to

argue this matter at the present time ?

"Mr. Thatcher: I do not think so. I presume

that your Honor, of necessity, under the equity

rule, will permit them to go in subject to the

objection, and when we come to an argument

upon the merits if we should be able to convince

your Honor that you have ruled erroneously,

or that as a matter of law they do not constitute

sufficient evidence to sustain the case of the

plaintiff, that your Honor will so rule, as a

matter of fact, you will rule practically on all

of those questions upon the final argiunent, any-

way. [759]
'

' The Master : Then, Mr. Reporter, the order

will be that these documents, and all of them,

may be admitted in evidence subject to the

objection, and that they may be designated

Plaintiff's Exhibit No. 1, No. 2, No. 3, No. 4,

No. 5, No. 6, No. 7, No. 8, and No. 15, giving

them the same numbers that they have for

identification.

"Mr. Thatcher: And may we have the ben-

efit of an exception on behalf of all the defend-

ants to the ruling of the Court as to the admis-

sion of each and all of these exhibits'?

"The Master: You may enter the exception.
'

' Mr. Harwood : If the Master please, I think

while they are making no objection to Exhibits



680 United States of America vs.

(Testimony of E. W. Kronquist.)

9, 10, 11, 12, 13, and 14, that they are marked

as the others were for identification.

"Mr. Thatcher: We have already made the

objections to them."

''The Master: No. 10 was admitted subject

to objection; No. 11 was; No. 13 was. I think

all of the rest of them ; if they have not been,

they will be admitted subject to the objection.
'

' Mr. Harwood : The plaintiff rests.
'

'

L. H. TAYLOR,

A witness called by defendants, was duly sworn

and testified as follows:

I have been a Civil Engineer for 44 years. The

major part of my experience has been in the line

of irrigation work. I started in Southern California

as an assistant on the development of the irrigation

system in Ontario Colony in San Bernardino

County, California ; later I was in charge of plan-

ning and construction of irrigation works for a

portion of Redland Colony in California; then I

went to Sacramento County, and designed a couple

of irrigation systems for irrigation districts there;

then came to Nevada and worked on minor irriga-

tion works and in the distribution of water for

irrigation. I was raised on a ranch where irrigation

was [760] practiced. I was with the U. S. Geologi-

cal Survey from 1894 to 1902, investigating irriga-

tion possibilities and measuring stream flow; from
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May 1902 to 1907, was in charge of the Newlands

Project, Nevada, designing the system and had

charge of the construction up to the end of 1907.

While in charge of the Newlands Project as Super-

vising Engineer, I served on a number of consult-

ing boards on various projects in half a dozen dif-

ferent western States. After leaving the Reclama-

tion Service went to Old Mexico, in charge and

there designed the construction of an irrigation

project for the irrigation of 650,000 acres of land.

While in Mexico made two trips to Canada and

reported on some projects in Canada. In 1914 I

was in private practice in Nevada and mostly in

consultation work in connection with irrigation in

this State and California, Arizona, Utah and Idaho.

I have been familiar with a portion of the terri-

tory traversed by the Walker River and its branches

since 1894, and have been familiar with the entire

basin since 1901. At places below Mason Valley the

channel of the river widens out in places to a half

or three-quarters of a mile. The chief supply for

the Walker River is from the snows that fall upon

the Sierra Nevada Mountains, mainly in California.

The run-off is quite variable, depending upon nu-

merous weather conditions. The maximum flow or-

dinarily occurs during the month of May. Some
seasons it is late as June or even the first of July.

Generally by July the flow has fallen considerably

and usually by the middle of July, both streams are

quite low. At the head of both the East and West
Walker Rivers the water shed is not heavily tim-
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bered. There is a great deal of bare ground; and

not enough soil to retain the run-off for the latter

part of the seasion. The lack of timber quickens the

run-off. And there is very appreciably less flow late

in the season because of the fact [761] that there is

not the soil covering to retain the water and let it

out gradually in the latter part of the season.

I know only roughly the area of land irrigated in

Bridgeport Valley; it is somewhere from 15,000 to

20,000 acres. The elevation of Bridgeport Valley, I

think, is around 6500 or 6800 feet. I think the eleva-

tion of Mason Valley is about 4200 or 4100. Walker

Lake isi quite considerably lower. I do not remember

just what the elevation is.

There were surveys made under my direction

showing all the irrigable lands, but my recollection

is not distinct in regard to the acreage. I have been

over the ground recently and my approximate esti-

mate of the acreage in irrigation for Antelope Val-

ley and Little Antelope Valley is 15,000 acres.

I am familiar with the stream flow of the Walker

River and its tributaries. I established the first sta-

tions for the U. S. Geological Survey in the water-

shed of the Walker River, and the measurements

were made either by myself or under my direction

for some time after these were established. I put

the first gauge on the East Walker River near what

is known asi Strosnider or Ross Ranch and also on

the West Walker above Coleville. I placed a gauge

just below Nordyke and at the railroad bridge East

of Wabuska on the main Walker. I think the gauges
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on the East and West Walker Rivers were placed

in 1902, if I recall. Records for the first one were

only kept one or two years. The one near Nordyke

was placed in the '90s. I have forgotten what year.

I think about 1895 or 1896. I think in 1902 or 1901,

the gauge at the railroad bridge East of Wabuska
was placed. I sent a man there named Murphy
to establish permanent gauges.

Up to 1907, I was on the river quite frequently.

After that date my knowledge of the flow, except

what I have [762] seen passing along the roads, is

based entirely upon a study of the records of the

U. S. Geological Survey. The lands bordering the

Walker River from its source to Walker Lake are

not capable of producing crops without irrigation.

The climate is arid especially during the irrigation

season. There is relatively little precipitation dur-

ing the growing season. I have recently made an

inspection and examination of the Walker River

Basin, particularly with reference to stream losses,

character of the stream bed and the available water

suppty for the Walker River Indian Reservation.

Since 1894, there has been irrigated land in Masion

Valley, Smith Valley, Bridgeport Valley, Antelope

Valley and Little Antelope Valley. There are several

small towns in the valleys: Bridgeport, Wellington,

(Smith Valley), Coleville (Antelope Valley) and

Yerington (Mason Valley). At Yerington they have

numerous expensive buildings and public buildings

—court house and schools. The inhabitants of these

towns are dependent upon agriculture and stock
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raising, which are dependent upon the supply of

water and availability of the use of the waters of

the Walker River.

^'Q. From your studies and examination,

Mr. Taylor, will you state whether or not in

your opinion if the natural flow of the Walker

River were available for use in the Walker
Lake Valley, loiown as Walker River Indian

Reservation, what would be the maximum area

of land that could be seasonally cultivated and

irrigated from an economic standpoint, without

storage "?
'

'

"A. It is a little difficult to answer that

question. I can only give an approximation

based upon my studies' of the lands in the

Walker Lake Valley and my studies of the

stream flow^ as recorded by the United States

Geological Survey and my general familiarity

with the character of the stream flow."

''A. In my judgment between 2 and 3O0O

acres is the limit of practicable irrigation in

the Walker Lake Valley due to shortage of

water in the latter part of the irrigation season.

[763]

Mr. Kearney: (Q.) Will you explain, Mr.

Taylor, the facts upon which that conclusion

is based? State w^hether or not you have tabu-

lated the stream flow during the various months,

and if so refer to the tabulations.

'*A. I have tabulated the stream flow from

U. S. Geological Survey records.
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"Q. And many of those records are your

own records that were personally taken or

under your personal supervision?"

*'A. Some of them were. Those that I made,

or made under my supervision were included

in the records that are considered. The majority

of those records!, of course, I had nothing to

do with taking because they were taken after

I had left the government service.

''I have prepared a table here comprising

three sheets marked C, C-1 and C-2, showing

the monthly run-off of the East Walker, the

West Walker, and the combined run-off of the

East and West Walker Rivers, in acre feet, for

each month, from the U. S. Geological Survey

records. And that data I have used in attempt-

ing to determine what area of land could be

served by the natural flow of the river, espe-

cially during the months of July, August and

September, which covers the period or that por-

tion of the irrigation season when the river

flow is smallest.

'^Q. Have you an extra copy of these three

sheets ?

"A. Yes, I have an extra copy.

"Q. You have an extra copy to refer to

now?

''A. Yes, I have an extra copy.

"Q. The data upon these sheets has been

checked and compared by you, Mr. Taylor?

''A. It has.
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'^Q. And it represents the flow of the river

as indicated in your last answer?

^'A. It does.
*

' Mr. Kearney ; We would like to offer these

in evidence as one exhibit. Any objection to

their admission in evidence?

**Mr. Harwood: No objections, except subject

to a possible motion to strike it all, later, in

comiection with your other testimony.

''The Master: Those will be marked Defend-

ant's Exhibit A." [764]
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DEFENDANTS' EXHIBIT "A"—Sheet C

MONTHLY RUN-OFF OF EAST WALKER RIVER IN ACRE-FEET
FROM U. S. GEOLOGICAL SURVEY RECORDS l

Note :*—Unpublished U. S. G. S. Records—Run-off affected by operation of Bridgeport Reservoir.

Season

Month
Oct. Nov. Dec. Jan. Feb. Mar. Aprl. May June July Aug. Sept. Season

1902-03

1903-04

1904-05

1905-06

1906-07

1907-08

1908-09

1909-10

1910-11

1911-12

1912-13

1913-14

1914-15

1915-16

1916-17

1917-18

1918-19

1919-20

1920-21

1921-22

1922-23

*1923-24

* 1924-25

•1925-26

Near Ross or Strosnider Ranch at head of Mason Valley, Nevada

E5165 6724 7747 7010 5609

4243 6188 6272 4230 9433

18510 13450 9039

(Gage Height Only)

5840 4500 11300

10100 9340 6460

12728 7200 4304 15412 9961 1230 2321 85411

13160 8331 13100 34630 28160 21460 11130

East from gage

160337

Ht.

13600

18600

3548

28100

35000

9937

41100

46400

6579

60700

62700

2868 2465

32000 10100

34700 14300

12900

22400 279540

15900 10200 3780 3690 6890 No Record

Near Mason, 21/2 miles ab

5560

7440 7020 3940

2870 6310 3980

7070 6430 4940

2060 3390 5490

Near Strosnider Ranch at

14300 10300 7260

5500 6370 5620

(Gage Heights Only)

7810 6890

10300 13500

9350 7760

No Record

No Record _

ove Junction with West Walker River, Nevada
5370 9330 1330 34200 24900

4940 5230 5050 1280 1090

No Record No Record

18200 13700 18800 29200 46600

5250 5660 7930 10500 5400

4870 9890 18100

head of Mason Valley, Nevada.

5030 7500 11100

No Record

No Record....

No Record

19900 15400

25400 21500

62500 60900

3500

1450

37700

13400

2070

4150

16200

4940

3750

4970

4490

43800 242330

9580 11300 519 2040 74619

16800 15800 3240 2760 117700

38900 No Record

No Record

Near Bridgeport, California.

3780 3730 No Record

4480 6190 7440 5550 6440 10500 5860

6100 5310 4900 7330 3780 4030 3400

1150 (Reservoir Gates Closed From Oct. 23) 4000 8090

1870 1430 1180 301 278 1300 7200

Near Strosniders

19200 11900 4860 2540

31300 49000 31900 11600 4190

15000 17500 18900 8480 7620 113960

4660 2140 1250 818 1140 42968*

10200 11800 9840 9330 3500 57910*

14000 17000 15700 7990 5080 73329*

[765]
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DEFENDANTS' EXHIBIT ''A"—SHEET C-1

Season

1902-03

1903-04

1904-05

1905-06

1906-07

1907-08

1908-09

1909-10

1910-11

1911-12

1912-13

1913-14

1914-15

1915-16

1916-17

1917-18

1918-19

1919-20

1920-21

1921-22

1922-23

*1923-24

* 1924-25

•1925-26

MONTHLY RUN-OFF OF WEST WALKER RIVER IN ACRE-FEET

FROM U. S. GEOLOGICAL SURVEY RECORDS

Month
Oct. Nov. Dec. Jan. Feb. Mar.

E4120
4120

18380

3652

6060

10100

4560

4939

4582

7438

3457

5690

8330

7200

4612

4120

5269

3806

5810

7320

6760

4243

3855

4630

4770

5880

7130

5360

..No

3570

9780

4460

11200

3490

5260

3610

4240

5580

1570

3680

2860

6130

4110

6720

4060

5250

3170

4010

3270

2190

3230

2770

4240

2710

6460

4370

4110

2910

4460

2740

1940

2950

4920

2150

3300

5500

4530

3890

2930

3870

2580

2340

2630

4387

7535

4782

4530

7330

5870

4720

No
No
No
No

Record

5070

4110

2770

5220

4420

5660

2820

3400

2700

3230

2600

6456

11500

8178

6460

23400

10100

4660

14900

Record-

Record.

Record-

Record.

12400

5720

4950

6640

5870

11000

3620

7320

2900

6820

5880

Aprl. May June July Aug. Sept. Season

14638

22850

15830

21400

31100

20000

19200

37800

54601

56510

34310

70100

70700

33700

53700

63300

89970 24718 8793 4463

70690 48270 20410 10240

47070 20540 6579 3814

122000 134000 31100 11400

117000 152000 42100 16000

41200 28300 No Record

97000 51000 14300 5220

59000 23400 7500

28300

20400

20100

21200

12000

17600

7910

17000

9340

18400

28400

50800

41000

36800

64000

49800

45900

65200

59300

28800

58500

44100

71400

90400

76800

36200

54600

79700

108000

54400

6310

58200

24400

45700

45700

51600

22300

11600

16900

32800

49900

46600

1650

33800

6210

9900

15600

13500

6760

4750

6390

9530

11600

10800

1070

8920

2460

3990

6370

5840

6780

3450

4340

4780

4780

5840

958

3610

1780

225940

264682

176820

416675

483070

Note : *Unpublished U. S. G. S. Records.

249760

254870

191840

182940

170770

225480

266450

221240

67898*

199520*

128320*

[766]





(Tesitimony of L. H. Taylor.) 689

Season

DEFENDANTS' EXHIBIT "A"—Sheet C-2

COMBINED MONTHLY RUN-OFF OF EAST AND WEST WALKER RIVERS IN ACRE-FEET
FROM U. S. GEOLOGICAL SURVEY RECORDS

Month
Oct. Nov. Dec. Jan. Feb. Mar. Aprl. May June July Aug. Sept. Season

1902-03

1903-04

1904-05

9285

8363

36890

11663

10770

20888

..No Record..

10190

17670

6250

16430

13090

12359

10392

14308 .

11253

8085

No
12580

16180

16480

No Record.

No Record..

9790

7180

No Record..

No
9420

8020

2340

2931

9996

16968

Record

11420

20830

13630

No
No
No
No
No

14960

11610

No

No

Record

9840

6480

3230

2878

19184

24660

19360

45800

26000

Record

Record

Record

Record

Record

30500

16820

Record

Record

17820

6930

10820

7180

21838

31181

35000

49700

30200

48200

45800

No ]

22860

12740

26490

35600

58905

69610

37858

98200

105700

37480

75300

105382

105320

57007

163100

163400

44890

70900

34679

76430

27119E

10023

41870

9447E

63100

76800

6784

21370

6279

21500

30300

311351

425019

1905-06 194700

214700

35190

28480

1906-07

1907-08

11900

20200

5630

24080

16700

7390

8720

11680

2720

5550

17110

13780

8260

11500

9990 ..

11900

7640

1940

4130

762610

1908-09 9650

1909-10

6030

9130

1910-11

1911-12

1912-13

66200

62500

Record „....

96500

74300

33460

68700

58100

88200

129300

91900

157000

71900

8450

70000

41400

57000

61500

10419

18840

No Record

1913-14

1914-15

1915-16

1916-17

367460

1917-18

44700

81800

65500

2900

43640

21910

14390

23200

19280

1888

18250

10450

7340

8970

13460

2098

7110

6860

1918-19

1919-20

1920-21

6900

10200

8580

2190

4660

1921-22

1922-23

*1923-24

*1924-25

*1925-26

335200

110866*

257430*

201649*

Note : *Unpublished U. S. G. S. Records. Run-off affected by operation of Bridgeport Reservoir.

[767]
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Witness Continues

:

''Mr. Kearney: (Q.) Mr. Taylor, have you

made any determinations and calculations as

to the losses of water in the natural channel of

the river between the points where the supply

is measured in Exliibit C, C-1, or Exhibit A,

and the Indian Reservation? That is the diver-

sion dam on the Indian Reservation.

''A. I have made estimates. They are based

partly on such records as are available that

indicate the losses ; those are really very meager.

And upon my experience of water losses under

similar conditions in passing down the river

channels of the character that are encoimtered

there.

"Q. Now, what is the character of the chan-

nel between the points where the stream flow

is measured and indicated on Exhibit A and the

Indian Reservation diversion dam above

Walker Lake?

''A. In the upper portion of both rivers,

the extreme upper portion, the river channel

traverses beds of gravels and boulders. Further

down the river bed is sandy and very tortvious

and of variable width ; some places fairly deep

below the general ground surface, but in the

main the channels are quite shallow. That is

especially true through the last 30 or 40 milesi

of the river channel of the main Walker River

above the Indian Diversion dam.
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^'Q. Where were the measurements of the

water supply taken in the three sheets marked

Exhibit A? AYhat were the points of measure-

ment ?

''A. On the East Walker from 1902 up to

1911 they were taken at the head of Mason

Valley, near what is known as the Strosnider

Ranch. From 1911 to 1916 the records were

taken at the Highway Bridge about two miles

and a half above the junction of the East and

West Walker Rivers. These are the records on

the East Walker River. Then they were taken

again—such records as were taken, near the

Strosnider Ranch, at the head of Mason Valley,

up to the end of September, 1921. Since that

date they were taken up near Bridgeport, just

below^ the Bridgeport Valley.

''On the West Walker River all the records

were taken at the head of Antelope Valley,

above Coleville, in California."

The iJoints indicated show the available water

supply flowing into the valley, which wasi the reason

for establishing the gauge stations; at those points

originally, also to determine the actual flow of the

two streams. ^Phe combined flow of the two streams

is taken as the water supply as shoT^ai on table C-2

of Exhibit A.

"Q. Now, with reference to the water losses,

do I understand you have made some calcula-

tions and prepared a curve shomng the esti-
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mated water loss above the Indian Reservation

diversion dam?
''A. I have.

''Q. Have you a copy of that curve? [768]

''A. I have.

'^Q. That correctly represents the result in

your studies of the losses?

"A. It doesi, as nearly as I could estimate.

''Q. And that is based upon what? What is

this curve based upon, the flow of the river at

different stages?

''A. The flow of the river at different stages,

and it shows percentages of loss at those dif-

ferent stages during the months of July, August

and September.

''Mr. Kearney: (Q.) There is just one sheet

of that, is there not, Mr. Taylor?

"A. That is all. I did not attempt to esti-

mate the losses at other times during the year

because the months of July, August and Sep-

tember cover the period when the well, you

might call it the critical period so far as the

water supply is concerned.

"Mr. Kearney: (Q.) Right at that point,

Mr. Taylor, you state that the months of July,

August and September are the critical months

of the irrigation season. Why do you say that

those three months are the critical period of

the season?

"A. Well, it is when the water supply be-

comes short or when it isi apt to become short.

In other words, during the months preceding
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July of the irrigation season, why, there is

generally a pretty large water supply in the

Walker River. Sometimes it is a little short in

April, or in the beginning of the irrigation

season, but generally through May and June

there is a reasonably large supply. Conse-

quently, my attempt was to work out something

that would show the extent of the water supply

as affecting irrigation possibilities on the

Walker River Indian Reservation during those

three months when there was a probability of

there being a shortage of water, excepting in

abnormal seasons."

Witness continues:

The crops would still require water after the

first or middle of July in order to mature them.

All crops would require water after the first of

July. The demand for water during July is very

large but it diminishes during August and Sep-

tember, and is comparatively slight in September.

"Q. And I understand this curve repre-

sents the losses during the critical period when

the stream flow—the flood season has passed

and the stream flow drops to normal and below

normal %

''A. Exactly.

Cross Examination

By Mr. Harwood:
''Q. Mr. Taylor, this chart or curve, the

script reads 'Curve of water loss in channel of
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Walker River between Coleville and Bridgeport

and Walker River Indian Reservation diver-

sion dam, ' and then on the side it says ' Percent

in river lost,' and on the bottom, 'River [769]

discharge in second feet at Coleville and

Bridgeport.' Then I take it that in projecting

this curve you have added what you find in the

records and combined flow of the river at Cole-

ville and Bridgeport.

''A. Yes, sir; or at the Geological Survey

gauging stations.

''Q. Yes. Have you any record of what the

flow was at the diversion dam?
"A. At the diversion dam?
"Q. On the Walker River Indian Reserva-

tion.

''A. No. There were no records kept by the

U. S. Geological Survey at that point. There

are some fragmentary records that were con-

tained in a report on the Walker River Indian

Reservation irrigation project, and also some

that were furnished to me from private sources,

but they are not included.

"Q. You did not take those into account.

*'A. I did not take those into account, I

attempted to work out losses on the lower sec-

tion of the river from the Geological Survey

records at Schurz and at what is known as the

Wabuska Station during the non-irrigation

season. And when I said I did not take those

fragmentary records into account, why, I did
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in my general studies but I did not attempt to

work out any detailed tabulation of them at all

iu the losses in the lower portion of the river.

*'Q. How far back did the records that you

have consulted give any data for Schurz?

''A. I think it is seven or eight years, if I

remember rightly.

"Q. And for Wabuska?
"A. At this particular station at Wabuska

it is about the same. There were earlier records

further up the river, nearer the town of Wa-
buska.

"Q. That is the one^

—

''A. At an earlier date.

^'Q. You testified was near the railroad

bridge that you established yourself, was it?

''A. Yes, sir.

''Q. The Wabuska Station as now estab-

lished and what you now call the Wabuska Sta-

tion is at Parker's Ranch, isn't it?

''A. At Parker's Ranch, yes.

''Q. Did you check up on these records at

the diversion dam on the Indian Reservation

at Schurz to see how it corresponded with your

theoretical computations in the result?

''A. As I said, I took those into considera-

tion in a way in making my studies, but did not

make any exact tabulation of the differences

there because I was not sure of just what the

records at the Indian Diversion dam meant. In

other words, I was not sure whether they rep-
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resented in each case the amount of water di-

verted by the Indian canals there, or whether

they represented the entire flow of the river at

that point. Some of them I knew represented

the entire flow of the river, but others I did

not know. Therefore I did not make any tabu-

lation of thosie to accompany this other data

that I have." [770]

Witness continues:

I have been to the Indian Diversion Dam three

different times during the present year. I did not

see the recording- meter there, I simply looked at

the dam and the diversion ditches. If they have a

metering station there it would have to be above

the dam, otherwise there w^ould be a large part of

the season when they would get no record at all

when there was still water flowing to the diversion

dam. There has been a dam across the East Walker

River above the Bridgeport Station since 1924. I

think it about sixty feet high. It creates a reservoir

there that extends back into the Bridgeport mead-

ows for some miles. There are two other dams for

storage reservoirs on the East Walker River at the

upper and lower Twin Lakes. They have been there

to my knowledge, since 1901 and are perhaps a little

higher now than when I first saw them and hence

impound more water. I understand Bridgeport Dam
impounds about 42,000 acre feet. I understand that

the Twin Lakes would hold some from 8,000 to 8,500

acre feet for the two lakes. I do not know of any
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other dams or reservoirs on the East Walker. On
the West Walker I am familiar with Topaz Reser-

voir and Poore Lake. Poore Lake is above Cole-

ville and has a dam which would raise the water

about 12 feet which I estimate to be the storage

range. It is a comparatively small reservoir. I

guessed at it somewhere about 1000 acre feet. Topaz

is a much larger reservoir and is some distance

below Coleville. Its storage capacity is somewhere

;in the neighborhood of 50,000 acre feet, without the

Swagger embankment at the south end.

''Q. Then in this curve that you have de-

veloped here do I understand that with a com-

bined flow of 400 second feet at Coleville and

Bridgeport there would be a loss of 50% be-

tween those gauging stations on the East

Walker and West Walker and the diversion

dam'? [771]

"A. That is my judgment. That is what the

curve shows.

"Q. Ajid for further illustration, with a

combined flow of 250 second feet it is approxi-

mately 60% lossi?

''A. A little over 60% loss.

''Q. And with a combined flow of 150 second

feet it is approximately 70% loss?

''A. Something less than 70%, yes sir.

^'Q. I understand you to say that this is an

estimate? This isi your estimate based upon

your experience and upon some records, partly

upon records and partly upon experience?



Walker River Irr. Dist. et al. 699

(Testimony of L. H. Taylor.)

''A. Partly upon experience and partly upon

records.

''Q. What experience did you refer to, Mr.

Taylor?

''A. My experience during the past forty-

four years in measuring streams, working out

the losses on a great many different streams,

some of them where the conditions were some-

what similar to what they are there.

'^Q. Well, that must have been based upon

records, then, wasn't it also? You must have

made some records in order to come to a con-

clusion ?

'^A. My experience included making the

records, making measurements."

I used my records of losses on other streams in

Nevada in making up my curve of loss for the

Walker. They were the Truckee, Carson and Hum-
boldt Rivers. My losses for the Walker are rather

less than for the Carson. I don't remember as to

the Truckee but some of the lossesi on the Humboldt

were larger and some smaller.

^'Q. On the Walker River, Mr. Taylor, the

upper part of the stream has a heavy slope,

hasn't it, a mountain torrent practically, isn't

that right?

''A. Yes sir, some portions of it.

"Q. Then you would figure the heaviest

lossesi to be where on the Walker?
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'*A. In some portions of both the West and

the East Walker the heaviest losses would per-

haps occur upon the branches, even a heavier

percentage, depending upon the volume of flow

than in the lower poi-tions of the main river.

But the percentages would vary with the vol-

ume of flow.

''Q. As a matter of fact, Mr. Taylor, per-

centage of loss is a very misleading source of

a comparison, isn't it?

"A. No, not necessarily. Percentage of loss,

of course you cannot say there is any fixed

percentage of loss for a given stream because

it will vary with the volume of the flow and

with the season of the year, the temperatures

and the condition of the territory through

which the stream flows as to dryness, the height

of the water table, and all that—those condi-

tions. But it is a variable quantity, the per-

centage of loss. [772]

^'Q. Of course, with a small flow the per-

centage is very much higher under any condi-

tions, is it not?

''A. Oh, yes, certainly.

"Q. And with a large flow the actual acre

feet of loss would probably be greater but the

percentage is very much smaller, isn't that

right ?

"A. The percentage is smaller.

'^Q. Now, Mr. Taylor, in making this curve,

as I understand you, you have attempted to
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show what it would be if it were not interfered

with, is that right, between those points?

''A. That is true.

'^Q. Disregarding all iiTigation, all diver-

sion, all stoppage in the flow, but taking the

stream as it was or would be in its natural

state, is that what you have attempted to show ?

''A. Before there was any artificial inter-

ference with the stream, attempting to restore

it to its onginal condition.

''Q. You, of course, would concede that that

is a highly theoretical proposition, wouldn't

you?

''A. It is pretty largely theoretical. It is a

pretty hard to say what the effect of the return

flow is at the present time, return flow due to

the irrigation along the valleys and along the

river banks.

"Q. And as a matter of fact, the actual

measurements at Bridgeport, at Coleville, at

Strosnider's Ranch, at Wabuska, and any-

where else, gave you very little assistance in

arriving at this curve, isn't that right, Mr.

Taylor?

''A. Not entirely so. Below Coleville on the

West Fork there is irrigations starting very

close, a very short distance below the station

and it is not possible to get any very good data

down there from the actual measurements. On
the East Fork there are long stretches where

there is no irrigation down through the canyon.
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And on the main river below Wabuska or

Parker Station and above the present Indian

Diversion Dam there is quite a long stretch

there where there is no diversion and it is in

its natural condition."

I took into account every condition that would

influence the flow of the stream if there were no

irrigation.

''Q. Then it is, as you say, however, a highly

theoretical proposition, is it not?

"A. The determination of that curve is

theoretical. It is purely an estimate based upon

such data asi I have already described.

"Mr. Harwood: We object to this exhibit on

the ground that no sufficient foundation has

been laid for its admission in evidence, and it

has no weight as proof in the case. It is based

upon insufficient data and has no evidentiary

value in the case.

"Mr. Kearney: I think that goes more to

the weight than to admissibility. The question

of the weight of the testimony and the method

of arriving at it, the same character of testi-

mony as any expert on irrigation would be

able to give without correct and accurate meas-

urements determining it scientifically.

"The Master: The exhibit will be admitted

subject to the objection and will be marked

Defendants' Exhibit B." [773]
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Defendants' Exhibit B is entitled, ''Curve or

water Loss in Channel of Walker Kiver between

Coleville and Bridgeport and the Walker Kiver In-

dian Reservation." It is a graph paper blue print

which has uniform divisions of ten each in each di-

rection. On the left hand margin are figures from

the bottom up ; 40, 50, 60, 70 and 80 which occur

at a space of ten units each, with legend, "Percent

Loss in River Channel." At the bottom are the fig-

ures beginning at the left, 500, 450, etc. to 100, like-

wise occurring at 10 unit intervals and a legend:

"River Discharge in Second Feet, Coleville and

Bridgeport."

There is a curved line extending from the lower

left hand corner towards the upper center right

hand part of the sheet which indicates the estimated

percentage loss from any given flow.

Redirect Examination

"By Mr. Kearney. (Q.) Mr. Taylor, assuming

that water for 10,000 acres of land were taken

from the valleys above on Walker Lake In-

dian Reservation during the months of July,

August and September, would or would not that

tend to restore the upper valleys to their nat-

ural condition and dry up the upper valley"?

"Mr. Harwood. We object to it on tne sani«

ground, that it is irrelevant and immaterial. Not

a matter for expert opinion.
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"The Master. I will make the same ruling. It

may be admitted subject to the objection.

''A. It would unquestionably have that ten-

dency because it would reduce the irrigated

area up there at the present time.

''The Master. Well, gentlemen, isn't this tes-

timony to the effect that if the entire flow of

the Walker River, the natural flow, not aug-

mented by any storage during the months of

July, August and September, if it were per-

mitted to go down there it would only irrigate

from 2 to 3000 acres'?

"Mr. Kearney. That is correct.

"The Master. Then how could you get the ir-

rigation of 10,000 acres "?

"Mr. Kearney. I am basing it upon an as-

sumption, Your Honor.

"The Master. Well, it will be admitted sub-

ject to the objection.

"Mr. Kearney. (Q.) At all seasons of the

year, Mr. Taylor, would there be a shortage of

water for 10,000 acres of land on the Indian

Reservatiou, that is to say in the months of May
and June as well as July, August and Septem-

ber? [774]

"A. Not in all years. In some very abnormal

years there would be a shortage during the

other months of the year.

"Q. Now then, would there be any definite

time fixed between the period of shortage and
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the period of sufficient flow to take care of

10,000 acres, or would that be variable?

"A. It would vary with the seasons. There

would be a time in nearly every year; w^ell, so

far as I have attempted to figure it out, in prac-

tically every year excepting 1924 since there

are any records available, there would have been

^ time when there would have been just suf-

ficient water in the river to irrigate 10,000

acres.

Q. During the entire season you mean?

A. Not through the entire season, no. There

are a few seasons when there would have been

sufficient during the entire season if all of the

water were permitted to flow down to this land.

Q. Now then, that would be based upon a

complete drying up of the upper valley, would

it not? To permit all the water, all the natural

flow to come down to that land ?

A. All of the w^ater of the natural flow w^ould

have to go down at that time and there would

be none available for use in the upper valleys.

The Master. (Q.) Do you mean by that, that

there would be none available for storage,

either ?

A. There might have been some available

earlier in the season for storage, to be carried

over. But assuming the restoration of natural

conditions and the upper valleys, that is Bridge-

port and Antelope Valleys—Antelope Valley

received no storage water at present—Bridge-
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port Valley does receive storage water at

present—Bridgeport Valley does receive stor-

age, but the irrigated area has not been ma-

terially increased since storage was provided

in the valley. It simply has been built to get

a little more water in the latter part of the

season.

Mr. Kearney. (Q.) So that if that condition

obtained and the water were diverted past the

present irrigated land, there would be no ele-

ment of bank storage or no element of return

flow to take into consideration in the curve that

you have platted. Defendant's Exhibit No. B?
A. None that would bave any significance.

Witness continues:

Had it not been for the releases of reservoir water

from Twin Lakes and Poore Lake Reservoirs and

from Bridgeport Reservoir in the season of 1926

the flow indicated on Exhibit A would be decreased.

The water is stored during the flood flow of the

river, the non-irrigation season, and when there is

more than needed for irrigation. There is no stor-

age in July, August and September, the time indi-

cated in Exhibit A and B, and the flow is released

at that time. [775] That is when the river is low

enough it would not supply all the requirements

then they would release the waters stored in the

reservoirs. If water had not been stored in the up-

stream reservoirs mentioned it would have wasted

into Walker Lake during the flood period and non-
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irrigation season and would not in any event have

been available for Indian Reservoir lands.

Storage releases from Bridgeport Reservoir in-

creases the flow of the river during the season of

low flow. The water is also used for irrigation in

Mason Valley and along the East Walker River and

the return flow from such irrigation tends to in-

crease the low water flow further down. That is also

true of Topaz and Twin Lakes storage water. In

engineering practice exact canal losses have been

actually measured and tabulated in various sized

canals and with varying characters of soil, the re-

sults of which have been tabulated in many places

of irrigated portions of the United States. Losses

in streams and studies of return flow to the streams

from irrigated areas had been made on many
streams. In reaching my determination, I attempted

to use the same methods that were employed under

those conditions. I was guided mainly by my own
experience in the studies of those losses in the

streams. The losses would be greater in two streams

flowing a considerable distance than if you had the

combined flow in one stream.

I estimated the distance along the stream channel

from the Bridgeport Gauge to the Junction of East

and West Walker Rivers as about 70 miles; from

the Coleville Gauge to the Junction of the two

rivers I estimated about 60 miles; and from the

jmiction to the Diversion Dam on the Indian Reser-

vation, I estimated as approximately 55 miles. [776]
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From the records available, there appears to be

sufficient water to supply 30,000 acre feet or more

of storage at the Rio Vista Dam Site over and above

the present capacity of the Twin Lakes Reservoir,

the Bridgeport Reservoir, the Poore Lake Reser-

voir, and the Topaz Lake Reservoir. In my judg-

ment, there would be sufficient water to provide

30,000 acre feet at the Rio Vista Dam Site. I think

in reality there would probably be sufficient to pro-

vide direct irrigation in the Walker Lake Valley

and yet to fill a reservoir of 30,000 acre feet. That

is direct irrigation during the early part of the ir-

rigation season, and yet provide 30,000 acre feet for

storage at that point, so as to complete the irriga-

tion. This 30,000 would be during the non-irrigation

season, and some excess that went down during the

early part of the irrigation season. Even in a dry

year like 1924, it w^ould supply 10,000 acres. I think

such a reservoir would be economically feasible.

There is a rapid decrease from the peak flow to

the low flow of the Walker River. The rapid de-

crease from the peak flow to the low flow I attribute

to be partly due to the limited water shed, com-

paratively short streams, and especially to the very

light soil covering which does not have the capacity

for storing any considerable quantity of snow to

cause it to regulate the flow. When the snow is gone,

the stream becomes very low.

"Q. Approximately what relative amount of

land in Mason and Smith Valley would be re-
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quired to go without water for every additional

acre of land irrigated on the Indian Reser-

vation '?

'*Mr. Harwood. Object, if the Court please,

as irrelevant, immaterial to the issues in the

case.

''The Master. He may be permitted to an-

swer the question subject to the objection.

'*A. Approximately 2 acres of land in the

upper valleys. Smith and Mason Valleys. In

other words, the amount of water required to

irrigate 2 acres up there, due to the losses be-

tween that and the point of diversion for the

irrigation of the Indian lands, Avould irrigate

1 acre on the Indian Reservation in the Walker

LakeVaUey." [777]

The storage of water in the various reservoirs on

the Walker River interferes materially with the

stream during the irrigation season. The storage of

water diminishes the flow during the period of stor-

age, though not taking it away necessarily from the

requirements or needs for irrigation. But later in

the season when the water from the reservoirs is re-

leased, why, it materially increases the flow of the

stream and increases the available supply in the

latter part of the season. This water if not stored

would flow down the stream and go to waste. None

of this water would be available to the plaintiff

without reservoirs.
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The principal industry dependent on the waters

of Walker River in Bridgeport Valley is live stock

which is dependent on the production of forage

crops. In Mason Valley there is more diversity of

crops—alfalfa, grain, potatoes, garden truck and a

little fruit, also livestock. The above applies to the

other valleys dependent on the waters of the Walker

River. There is no other source of water, except the

Walker River and its tributaries.

Recross Examination

By Mr. Harwood:

I have made surveys in Walker River Basin for

Mr. Rickey and investigations beginning in 1901

for the United States Geological Survey and Recla-

mation Service. I surveyed reservoir sites and pos-

sible canal sites. Then after the passage of the Rec-

lamation Law I made mider my direction topo-

graphic maps of the valleys, the irrigable valleys

in there and made studies of the water supply at

that time from what data we had available and of

possible canal rights and possible storage. My knowl-

edge of most of the area goes back to 1901. I did

not investigate the Indian Reservation at that time.

[778] There has not been much change in the area

of irrigated lands in Bridgeport Valley and Ante-

lope Valley since the building of the Bridgeport and

Topaz Reservoirs, but quite a considerable increase

I think in Smith Valley; not so much in Mason

Valley and that mostly around the Soroni Canal.
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There was a considerable acreage of land irrigated

in Smith Valley before the building of the two

reservoirs. I cannot tell the percentage of increase.

Wellington and Coleville are small towTis; Yering-

ton is the only town of any considerable size in the

Valley. It became the county seat 15 years ago and

has grown since.

I think there has probably been upwards of 60,000

acres of land irrigated in Walker River Basin ever

since I have known it. I do not know how much is

now irrigated, but considerably more than 60,000

acres. Crops were raised during all seasons before

the two reservoirs were built, but they were not

always full crops. They did not always get a third

crop of alfalfa and sometimes a second crop was

short account lack of water. They made crops of

grain most years. I do not myself remember when

there was a complete failure of the grain crop.

There has been an increase in the irrigated lands

on the Indian Reservation during the past 12 or 15

years. I never went over the reservation at all until

recently. Now there may be from 1400 to 1600 irri-

gated acres of cultivated crops there. I did not make

exact measurements. There was a little pasturage

irrigated, probably 400 to 500 acres. My investiga-

tions were made this summer, in June and July I

think.

It is correct that I have testified that taking the

entire flow of Walker River, including its tribu-

taries in its natural condition without interference,
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with- [779] out obstructions, without dams, I esti-

mate there could not be irrigated on the Indian

Reservation on an economic basis more than 2,000

or 3,000 acres, but of course some years there would

be water enough for a very much greater area

throughout the season.

Looking at a memorandum which I have prepared

from the U. S. geological Survey and which is not

an exhibit in this suit, there are only 11 years from

1902 to 1924 in which these records are complete;

and for five years of the eleven the flow would have

been inadequate for more than 3,000 acres. For 1926

the supply would have been inadequate. This makes

6 years out of 12 when the supply would have been

inadequate. Those 6 years, according to my compu-

tations on the basis of 4% acre feet measured at the

l^oint of diversion are as follows:

The flow in 1903 would have irrigated 1845 acres

;

in 1905 1845 acres ; in 1915, 2596 acres ; in 1921, 3074

acres ; in 1924, during August there would not have

been any water unless there was return flow; in

1926, including some water from Bridgeport Reser-

voir, 2596 acres ; I have taken the month of August

for the foregoing estimates for the 6 years. In the

month of July during most of those years the flow

would have supplied a little more land. I do not

have any figures for July. I have my minimum esti-

mates in acre feet for the months of July, August

and September. I mean the minimum flow for each

month. I have not verified my figures. They have
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not been given in evidence. These all entered into

my estimates and I am now testifying to what I

fonned my opinion upon.

On July 1, 1903, the combined flow of the East

and West Walker River was 1482 second feet; on

July 15, 416 second feet; on July 18, up as high as

467 second feet ; on July 20 [780] it was 449 second

feet. On July 31st, it dropped to 243 cubic feet per

second; in 1905 on July 1st the flow was 680 cubic

feet per second; on July 15 it was 437 and on

July 31 it was 266. On July 1, 1915 it was 1421, on

the 15th it was 904 and on the 31st it was 293. In

1921, on July 1, it was 1355, on the 15th, 678 ; and

on the 31st, 349. On July 1, 1924 it was 59 cubic feet

per second; on the 15th, 46; and on the 31st, 42. In

1926, on July 1st it was 492 cubic feet per second.

Water was being discharged from the Bridgeport

Reservoir during that month. On July 15 it was 399

and on July 31 it was 187.

All these figures are based on measurements at

Coleville and what is now the Bridgeport Dam.

Some of the measurements were made right at the

dam and some further down stream at Strosnider's

which is about 8 miles above the junction of the

streams, and is above all dispersions for Mason

Valley.

It is a fact that water from the natural flow of

the Walker River is spread out in irrigating over

fifteen or twenty thousand acres of Bridgeport

Valley lands before it reaches the gauge at Bridge-
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port Dam where the measurements which I used in

my estimates were taken.

The peak flow in Walker River comes sometimes

in May, sometimes in Jime, and sometimes in July.

In almost any of the wet years there is more flow

in July than in May. I was mistaken when I said

that the greatest run-off w^as in May. I was relying

on my memory then—now I have the tables. There

are no gauges to measure the water used to irrigate

the Bridgeport Valley lands. In estimating river

flow losses from evaporation, I took into considera-

tion the length of the stream and the ^width at vari-

ous stages of the river for July, August and Sep-

tember. I do not remember [781] what I figured the

total loss would be. The actual loss varies on ac-

count of evaporation and seepage. I do not have

wdth me my figures of estimates. I guessed the width

of the river. The direct evaporation loss is but a

comparatively small percentage of the total loss. For

that kind of a stream it would average roughly from

a foot to a foot and a half in depth in the month of

July and approximately the same for August. I fig-

ured the daily and the monthly evaporation loss to

establish my curve. I do not remember my guess of

the area of the river.

I estimated the distance from the junction to the

Indian diversion made from maps of the U. S. Geo-

logical survey. My estimate of the distance by the

river channel from Parkers to the Indian diversions

on the reservation was 30 miles. I think Mr. Kron-
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quist's testimony that the distance from actual sur-

vey from the Rio Vista Reservoir site to the Indian

diversion dam is 13 miles is in error. I think it

would be nearly double, between 20 and 25 or 26

miles. I have myself measured the river channel

where it was over 400 feet wide in three or four

places.

I understand that the first upstream diversion, if

the 10,000 acres on the reservation are irrigated,

will be at the Rio Vista damsite and will supply

Campbell Valley. If the diversion is made at or near

Rio Vista then there would be about 20 miles of the

river eliminated from my estimate of river losses.

The greatest loss is not on the lower 20 or 25 miles

of the river. There is a larger loss near the head of

Antelope Valley. The river bed there is coarse gravel

and boulders. The water sinks into it and does not

come back into the channel, but falls down in the

lower country and rises by capilarity and the larger

part evaporates into the air. I have never made

measurements; [782] nobody has ever made meas-

urements, but that is the natural conclusion on a

study of it. The area where the capilarity loss takes

place at different times of the year is several thou-

sand acres. I am taking into consideration the situ-

ation without irrigation in Antelope Valley.

"The Master. (Q.) In making these figures,

Mr. Taylor, that it would take the water neces-

sary to irrigate 2 acres in Mason Valley—

I

think you said that in order to irrigate 1 acre

on the reservation it would be necessary to cease
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the irrigation of 2 acres in Mason Valley, is

that correct?

A. Well, I meant to say in the upper

valleys. It would not necessarily be that quan-

tity in Mason Valley. If the water supply is in-

adequate, or is only adequate for 2 acres in the

upper valleys, on the average that supply would

be required to irrigate 1 acre down in the Res-

ervation—in the Walker Lake Valley on the

Reservation.

"Q. Li making that calculation did this

curve of loss enter into that calculation?

A. It does. It simply indicates that approxi-

mately half, or over half of the water released

up above would be lost in transit, and that could

be used for irrigation in the upper valleys, you

see, if the irrigation were all up there instead

of down below.

Q. Then this curve that you have made of

loss is the controlling element in reaching that

conclusion ?

A. It is."

^'Q. In establishing this curve did you take

into consideration the proposed irrigation of

Campbell Valley?

A. I did.

Q. Of approximately 3,000 acres?

A. Approximately 3,000 acres; little less

than 3,000 acres in Campbell Valley, and some-

thing over 7,000 acres in Walker Lake Valley."
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Cross-Examination Continues

:

I estimate the 4% acre feet per acre measured at

the point of diversion is the season's requirement

for the Indian Lands, 20% of which is required in

August and 30% in July. Using Mr. Kronquist's;

figures, my acreages would not be varied very much

for July.

''Q. I got down your answer something like

this, and let me see if I have it right, Mr.

Taylor: You testified that 2 to 3000 acres were

a limit of practical irrigation upon the reserva-

tion upon an economic basis, I think you added,

is that correct?

A. That is my judgment.

Q. I want to understand your qualifications.

You say the limit of practical irrigation upon

an [783] economic basis. Now, will you explain

just what you mean by those words, those limi-

tations, practical irrigation'?

A. I think those were included in the ques-

tion, but I answered it. In my answer I meant

that it would not be economically feasible to at-

tempt to irrigate more land because of failure

of such crops, the failure of crops would be so

frequent and be of such extent that it would

not pay to attempt to irrigate more land than

that without providing storage. In other words,

that in too many seasons there would be a short-

age of water for any area in excess of that to



718 United States of America vs.

(Testimony of L. TI. Taylor.)

justify their attempting to put in a larger area.

The losses would more than balance the gain.

Q. In other words, it would not pay to

farm

A. Would not pay.

Q. More than 2 or 3000 acres of land dowTi

there ?

A. Between 2 and 3000 acres. It would be

over 2000 acres, but I think it could not exceed

3000.

Q. And, of course, in that answer, to reiter-

ate, you assumed that that 2 or 3000 acres down

there would have the first water right on the

river and would be entitled to uninterrupted

natural flow^ of the stream ?

A. Exactly, up to their requirements for a

given area."

I do not believe there is as much as 3,000 acres of

land in the Campbell Valley that could be profitably

farmed, that is, economically. I am absolutely sure

they would not raise grain crops on 10,000 acres of

the reservation lands without storage.

I think the wheat crop is not ready to cut before

sometime in August. I do not know, as a matter of

fact, that the wheat on the reservation is all cut be-

fore the first of August, I have not been there to

see. I was on the reservation in the early part of

June. My impression is that when I was there in

June some of the grain that I saw was not over two
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or three inches high. I did not see any wheat head-

ing out in June at all. I do not know, as a matter of

fact, that most of the grain on the reservation was

cut before the 15th or July of this year. I do not

know anything about it. I have not been there to

see. Winter wheat is a feasible crop to grow on the

reservation and matures earlier. Alfalfa can be

raised on some portions of the reservation, but the

failure of water so often would cause it to require

new seeding. [784]

The river flow records of the U. S. Geological

Survey, (Defendant's Exhibit A) are very incom-

plete and not very satisfactory, because of their in-

completeness. In working out my curve of per-

centage of loss in defendant's Exhibit B, I assume

a certain amount for direct surface evaporation, a

certain amount for capillarity loss and deep perco-

lation that would not appear, and lump these items.

I did not attempt to segregate them. I am not pre-

pared to give the percentages at present. I have

some in my office. I think I can produce them if I

can find them.

Redirect Examination

:

By Mr. Kearney:

The greatest percentage of losses is when the

stream is low.

"Q. Assuming, Mr. Taylor, that during the

flood season 10,000 acres were irrigated on the

Indian Reservation, what would be the effect on
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the lands upstream during the months of July,

August and September if the demands of the

river flow were made to continue irrigation dur-

ing those months on the lower reaches of the

river ?

"Mr. Harwood. I object to that again, if the

Court please, as irrelevant, immaterial, im-

proper redirect examination.

"The Master. Well, the witness may answer.

The question Avill be allowed subject to your ob-

jection.

"A. If 10,000 acres of land were irrigated

and it had the prior right to the water, in most

seasons the water for that 10,000 acres, or the

greater part of it, would have to be taken from

other lands which have been irrigated in the

past upstream, and the supply would be inade-

quate up there. And as a matter of fact, in

most years if the whole supply were taken it

would be inadequate for the 10,000 acres down

below in the latter part of the season.

"Mr. Kearney. (Q.) Now, what effect would

that have upon the return flow from the irri-

gated lands above, say in Smith Valley or

Mason Valley?

"A. Very materially diminish it. If the

water was not available to put on the lands to

irrigate the lands above, then there could not be

any return flow from them. It would have a

tendencv to return the stream to its natural
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condition and destroy the return flow that now

exists.

"Q. Has the irrigation of the lands above

the reservation during the peak flow of the

river, during the flood season, served as a sort

of storage or means to prolong the flow of the

stream lower down?

A. It has. It tends to increase the volume of

water further down the stream later in the

season." [785]

In most seasons there has been a shortage of water

for lands under irrigation.

I want the court to understand that there is

plenty of water for 10,000 acres on the Indian Res-

ervation during flood flow, but later in the season,

water is short. They would not have sufficient water

for the best crop production. And frequently not

sufficient for profitable crop production. I have seen

more water at the lower end of Antelope Valley in

August than there was at the head of the Valley. I

have seen the same in Smith Valley and Bridgeport

Valley. This is caused by the return flow from irri-

gation early in the season.

*'Q. Then as I understand it, the increased

irrigation in those valleys during the flood

season and the retarding of the flood flow which

would otherwise have gone down to the lake and

wasted, serves to store it until late in the

season.

A. It does. It helps to do that.
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Q. And that augments the flow of the

stream ?

A. It does.

Q. Is that the usual thing in irrigated

areas, Mr. Taylor?

A. It is quite the usual thing, especially

where the topography is favorable for it."

The return flow in Mason Valley, owing to the

topography of the country and comparatively small

channel, is not as great as in some of the upper

valleys. The increased irrigation in those valleys

during flood season serves to store water which

would otherwise waste in the Lake.

"Q. Assuming that there were no lands irri-

gated at all in those valleys and the condition

gradually went back to the original sagebrush

condition, would you expect to find more water

at those points than you have mentioned now

at the same periods of time, or less ?

A. I would expect to find less.

The Master. (Q.) How do you reconcile that

statement, Mr. Taylor, with the statement that

you would have to cease irrigating about 20,000

acres in the upper valley if you irrigated 10,000

on the Reservation ?

A. The water supply would not be available

in the stream. As a matter of fact, if that 20,000

acres [786] was irrigated in the upper valleys a

portion of the water from that irrigation would
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return and would be available further down.

But it is diverted at present in eacb of the

valleys and rediverted two or three times. Take

on the West Walker River, they divert first in

Antelope Valley. The return flow from that is

diverted in Smith Valley. And the return flow

from the lands irrigated in Smith Valley is, in

turn, diverted in Mason Valley. And at two or

three points in Mason Valley there are a num-

ber of diversion points, diversions at the head

of Mason Valley on the West Walker, and sev-

eral dowQi below^, till you get the last diversion

is a short distance north of Yerington. So that

they pick up all of the return flow. Now, the

percentage of return flow below that lower di-

version right north of Yerington is very much

less than it is further up, because the river

channel does not afford the same degree of

drainage. It is comparatively shallow, and out

to the west and to the east of the channel the

ground is lower than it is adjacent to the

channel, so that the w^ater cannot all drain back

into the river channel and they do not get the

benefit of as much down below.

Q. Then is it your view, Mr. Taylor, that

the irrigation on the upper reaches of the

Walker River, such as the irrigation in Bridge-

port Valley, and the valleys that correspond on

the other branch of the Walker, does not lessen

the water at those seasons at the Reservation?
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A. If there were no irrigation below those

upper valleys its tendency might be to increase

the water further down at the extreme low

seasou. In other words, there might be more

water and very frequently is more water issu-

ing from the Bridgeport Valley, in which there

are from 15 to 20,000 acres of land irrigated,

than there is coming into it. And that is true in

Antelope Valley. Now, if that water were not

diverted, re-diverted further down, why, a por-

tion of it would go on down to the Indian

Reservation if there was enough of it at the

source to take care of the losses that would nat-

urally occur in the channel. If the stream gets

too small, why, none of it would get down. I am
not sure whether I made that clear to you or

not. If I have not, I would be glad to try to.

'

(Tr. p. 478)

There is considerable slope of the land in Bridge-

port Vallej^, also in Antelope and portions of Smith

Valleys. A part of Smith Valley in the north drains

into a dry lake bed. In the upper part of Mason

Valley, the slopes are very heavy and the ground

is very porous, very gravelly. Further down the

grades are very slight and the return flow very

slow. [787]

Recross Examination

By Mr. Harwood:

The lowest diversion downstream from Walker

River, except a very small diversion at Parker's, is
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at a point known as the weir, about 2% miles down

stream North of Yerington. The only return flow

of value to the Reservation is what gets into the

river below the Yerington weir. Part of such re-

turn flow originates considerably above the weir.

The water that passes the weir either in the river

channel, or from return flow from irrigation of

lands above the weir or in ditches that lead to the

river channel, is all that is available for the Indian

Reservation.

I have found one sheet of my figures upon which

I estimated my curve of losses (Exhibit B). It is an

estimate of evaporation losses in East Walker

River to the junction 70 miles ; West Walker River

to the junction 60 miles; from Parker's to the pres-

ent Indian diversion dam, 30 miles. I estimated the

evaporation losses from March 15 to September 30,

as about 7,400 acre feet. I did not compute the total

flow for the same period, in acre feet. The figures

on this sheet would yield about 35000 acre feet for

July, August and September. I estimated the total

evaporation as about; 4.1 feet in depth during that

period. I have estimated varying widths in the river

surface for various periods of flow. Of course these

figures are only my approximations. [788]

The figures on this sheet, the fiow in July, Au-

gust and September would yield, in round numbers,

about 35,000 acre feet of water.

The figures on the sheet are as follows

:
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Walker River Channels

—

Mileage! / Losses

—

-
Area

150-200

— Acres

—

SF. 75 SF.

East Walker to JunctionTO / Miles 600 450

West Walker (

(

< <

60 Miles 500- 400—
Main Walker Junct. to Parkeir, 25 Miles 300- 250—

i i Parkers to Divert, 30 " 500- 400

1900- 1500

Evaporation Sec-ft- Evap. A. Ft. Sec. Ft.

Depth Month Days Evap.

.2 March 15 75± 300 = (10.1 SF
(131/2%

.5 April 30 75± 750 = (12.6 SF
(16.8%

.6 May 31 150± noo = (17.0 SF
(11.9%

.7 June 30 300± 1300 = (21.8-SF

(7.3%

.9 July 31 300± 1700 = (27.6-SF

(9.2%

.8 Aug. 31 200± 1500 = (24.4-SF

(12.2%

.3 Sept. (15

(

75± 450 = (15.1-SF

(20.1%

.3 (15 60± 300 = (10.1-SF

(16.8%

4.30— 7.400

[789]

Witness Continues : I would not undertake an ap-

proximation at present of the value I gave to the

element of surface evaporation. My estimate of the

loss is based upon my judgment and experience, and
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taking into consideration the experience of other

engineers. Another factor is capillary attraction and

deep percolation. More water goes to deep percola-

tion, that does not come to the surface anywhere

in the stream. It may come out in Walker Lake or

somewhere else.

I have not seen plaintiff's Exhibit 13-A, the one

made by Mr. Kronquist. I have read only a part of

his testimony. I do not think I saw Mr. Kronquist 's

testimony on page 282 to 292 of the transcript (re-

lating to plaintiff's Exhibit 13-A). A distance of 18

miles given by him from the gauging station near

the dam on the Reservation called the Schurz sta-

tion to the Wabuska Gauging Station is something

more than half of what I estimated. I do not think

it would affect my estimate shown in Exhibit B.

There are some inconsistencies in Kronquist 's rec-

ord. The flow at Wabuska for May is given as 6,950

acre feet, and the loss down to the Schurz station as

1200 acre feet; in June the Wabuska measurement

was 41,300 acre feet; the loss 2662; July, the flow

was 18614, the loss 818 acre feet ; the last is not con-

sistent with the others. The figures are inconsistent

and therefore there must be some inaccuracy in the

measurements which might easily occur. The fact

that there was a full river might have a slight in-

fluence as much as a couple of hundred feet. In Au-

gust the flow was 4174 acre feet; the loss was 640

acre feet, which is not in proportion to the loss in

July. The loss should have been from 25% to 50%
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greater, other things being equal, possibly double

what is given in plaintiff's [790] Exhibit 13-A. An
average flow of 694 second feet at Wabuska gaug-

ing station is just a moderately high river, not

enough to fill the channel. In Campbell Valley it

would not fill the channel in the vicinity of the

Wabuska Station. I have not been right at the

Wabuska Station, nor along the channel from the

railroad bridge to Parker Ranch.

A moderately high river would back up in the

sloughs in Campbell Valley and might back up some

in sloughs in Mason Valley, and the effect would be

shown at the Parker or Wabuska Station, but

would have no influence on the run-off between

Wabuska and the Schurz gauging station. They

would influence the steadiness of the flow, but would

have no influence on the loss. A little larger loss for

August and September would be expected, than the

figures of the Wabuska Station show. In my opinion

the figures for the loss in July are from 50% to

100% off.

The basis of my data for losses by capillary

evaporation is my judgment. When we do not have

exact data we have got to rely on our judgment

based on our experience and knowledge. The river

between Wabuska gauging station and the resei^a-

tion station was a good place to make an accurate

test of the river losses as there were no diversions

there, but I did not have or consult the gauge read-

ings at these stations for 1927.
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Redirect Examination

By Mr. Kearney:

"Mr. Kearney. (Q.) Mr. Taylor, with refer-

ence to the accuracy of Exhibit No. 13-A, which

is an exhibit prepared by Mr. Kronquist from

data obtained in various ways, I will ask you

to state whether or not if such data were ob-

tained partly by hearsay records, partly by data

furnished from Mrs. Parker, one of the gauge

readers, and partly [791] with unrevised rec-

ords of the United States Geological Survey

and Avithout actual rating of the river channel

after the flood season had passed over a sandy

bed, whether such table would be from an

engineering standpoint, accurate f

Mr. Harwood. Just a moment, I object to the

question because it assumes several things that

are not in evidence and do not appear in the

record.

Mr. Kearney. I will submit the record, Your

Honor. I tried to follow it.

The Master. Yes, I admitted the tabulation.

Well, we will let it go in subject to the objec-

tion. The objection will be overruled. The re-

porter may read the question.

A. It would be very surprising if it were ac-

curate, would be a coincidence really.

Mr. Kearney. (Q.) Would the fact that the

record is based upon six months reading only,

even if accurate, represent an average loss be-
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tween those two points, that is six months in

any one year, could be relied upon as an ac-

curate record of the losses between those two

points ?

A. As covering all years with similar

flow

Q. As an average loss on the Walker River

at that point?

A. No. It would serve simply as an indica-

tion of what the loss might be.

Q. Now, assuming that the losses are figured

in acre feet rather than in—that is in acre feet,

calculated upon a monthly rather than upon the

daily losses in cubic feet per second, will it re-

flect a proper loss—percentage of loss—for a

given second foot flow between those points'?

A. No, it will not. The percentage of loss

—

let me explain here—the flow is variable. We
will take particularly in the month of July, it

was falling. The flow is extremely variable, the

percentage of loss would be much lower in the

early part of the month when the stream was

high, and much higher in the latter part of the

month.

Q. Now, in the month of June in this Ex-

hibit No. 13-A

The Master. (Q.) I just want to understand

this: Do these readings purport to show the

acre feet of loss for the month ?

A. For the whole month.
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Q. For the whole month ?

A. Yes. [792]

Q. Then if they do show the acre feet of

loss for the entire month wouldn't that show

the percentage correctly ?

A. It would show^ the percentage for the

month, the total would, but the percentage based

on the average flow for the month might not be

accurate for that volume of flow. Say the aver-

age flow during the month is 100 cubic feet per

second. The flow may have been 500 on the first

of the month and only 20 on the last of the

month, but the average is 100. Now, when the

flow was actually 100 the percentage of loss

would not be necessarily the same percentage as

it works out on the average. You see, a flow, we

will say, is 500 second feet at the first of the

month and the loss out of that was perhaps 20

second feet; and at the end of the month—well,

we will say 50 second feet, or 10%. Then at the

end of the month it is we will say, the flow is

50 second feet and the loss is 5 second feet, or

10% there. But w^hen the flow is 100 second

feet the loss might have been only, we will say,

6 or 7 second feet. So the loss at 100 second feet

under those conditions would only have been 6

or 7%, you see. In other words, it does not show

what the loss would be when—the percentage of

loss would be at any given uniform flow. If the

flow had been uniform during the month at 100
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second feet it does not follow that the total loss

would have been the same as it would have been

when it was 500 second feet part of the month

and onl}^ 25 or 50 for the other part of the

month.

Q. Well, in these streams in this country

the flow is not uniform, is it?

A. No. It is not uniform.

Q. It varies from day to day?

A. It does.

Q. Then the accurate way to determine the

final loss would be to determine it upon the

basis of acre feet, wouldn't it?

A. To determine the total loss, oh, yes, that

is the proper way. I am not finding any fault

with the method of determining the loss, but it

does not show the percentage for that given

flow\ In other words, the percentage would not

fit that given flow.

The Master. I see what you mean. I did not

get it before.''

Without a daily reading at the two stations it

would not be possible to show the actual percentage

of [793] loss that would occur with any given dis-

charge.

Mr. Kearney. (Q.) Mr. Taylor, I will ask you

to state whether or not you agree with the fol-

lowing statement contained on page 92 of the

report on water supply and storage investiga-
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tions of the Walker River, being House Docu-

ment No. 767 of the 69th Congress, Second

Session.

Mr. Harwood. Just a moment : I am going to

object because the document is not official. It is

not in evidence and is unauthorized, and im-

proper re-direct examination.

Mr. Kearney. I take the question has been

opened. It is referred to in Mr. Kronquist's

testimony. He has referred to it and asked him

if he has read it.

The Master. That was on cross examination.

The Master. At some time during the prog-

ress of this hearing I would like to have coun-

sel discuss for the Court the question of the

admissibility and the competency of testimony

based upon the records such as this, the Geo-

logical Surveys; and also upon the question as

to whether a witness can base his testimony as

to percentages of loss on the amount of water

in the stream at certain times on the records

made by someone else, someone other than him-

self.

Now, it seems to me that if the testimony of

Mr. Kronquist, on which that table is based, is

competent, why, then, the document that Mr.

Kearney is using to base his direct examination

would be competent also. Of course, it might

not be a matter of cross examination. I confess

I am at a loss as to how far the Master in reach-
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ing his conclusion should be governed by the

Geological reports.

The Master. Then, Judge Harwood, the ob-

jection that you make to this question, is it

based upon the proposition that the record

itself has not been introduced in evidence, but

is competent to be introduced in evidence?

Mr. Harwood. No, that it is incompetent to

be introduced in evidence. Does not come within

the scope of the rule which admits records of

that kind. It was a report or letter to Mr.

Engle, written to his superior in office giving

certain data. That report never was approved

by the officer to whom it was forwarded, it was

not issued as a public document. It was asked

to be published by Mr. Arentz as House Docu-

ment so and so. But the document itself is not

official and was never approved by the Bureau

of Indian Affairs or by the chief engineer of

the Bureau of Indian Affairs.

Mr. Green. If it is a report to the govern-

ment by one of its officers, it is admissible. [794]

The Master. Mr. Kearney, I do not think it

is a proper question. You started to ask him if

he agreed with a certain report. Now, on direct

examination it seems to me the only way to get

testimony that is competent before the Court

from this witness is to have him testify to the

facts, not whether he agrees with the report of

somebody else. Then if you desire to put that
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record in evidence we can pass upon the ques-

tion later on as to whether it is a proper record

to go into evidence. I think the Master will pur-

sue the policy that he has pursued heretofore if

it is offered in evidence, probably will be ad-

mitted subject to the objection, and then when

we finally argue the case we will take up the

different things one at a time and the Master

will then determine whether he will leave them

in the record or strike them out.

The Master. Well, Mr. Kearney, I think at

the present time I will have to sustain that ob-

jection.

Mr. Kearne.y. May the record note an excep-

tion according to the stipulation'?"

Witness Continued: During the present year,

1928, it is my opinion that if the river had been re-

stored to its natural condition there probably would

have been some water for irrigation on the reser-

vation during part of July and probably in August,

I cannot say positively. But in the present month

of September the natural flow was not sufficient in

my judgment, to reach the Reservation. In my judg-

ment no water would have reached the Indian

Reservation in 1924 during July, August and Sep-

tember if the stream had been in its original nat-

ural condition. In 1926, I think, some would have

reached the Reservation during July, but as to Au-

gust and September, I seriously doubt it. At least
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through portions of August and September, I would

say roughly, without studying the question more

carefully, that with a river flow at the jimction of

the East and West Walker of 100 second feet, that

flow w^ould suffer a loss of about 35% between the

junction and the Indian diversion dam, a distance

which I have estimated as about 55 miles. My loss

curve (Exhibit B) show^s a loss between Bridgeport

and Coleville [795] and the Reservation of 75%
when the combined flows at Bridgeport and Cole-

ville are 100 second feet.

I examined the canals on the Reservation; the

East Side Canal No. 2 quite carefully ; only touched

three or four points on the West Side Canal No. 1.

I do not think the losses in the Reservation canal

system will exceed 20% to 25%. If the canal system

were extended over the additional lands, there would

be a considerably larger loss.

''Mr. Kearney. I think that is all.

Mr. Harwood. That is all.

Mr. Kearney. If the Court please, some of

our witnesses have just arrived and we have not

collected the data in shape so as to put it on

promptly, and I am now going to offer from the

reports, in lieu of putting on another witness

I am going to put in some documentary evi-

dence. I presiune counsel will stipulate with
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reference to some of these that we need not get

the certified copies from the Indian Department,

such as were introduced by the government, the

official reports will be considered as official.

"Mr. Ward. You accept ours, do you, on the

same basis?

Mr. Kearney. For instance, published report

of the Secretary of the Interior, the published

volumes authenticated as the published volume.

Mr. Harwood. This is a book you propose to

read from?

Mr. Kearney. Yes.

Mr. Ward. You accept ours, too? We have

introduced something like that and you have ob-

jected to it.

Mr. Kearney. No, you have introduced letters.

Mr. Sanford. I do not think we objected to

them, Mr. Ward, by reason of the way they

were authenticated or anything of that sort. We
objected on the ground of relevancy and upon

other grounds.

Mr. Ward. When you introduce a book like

that we want the same privilege.

Mr. Kearney. Yes. I desire to offer in evi-

dence a letter published in the Report of the

Commissioner of Indian Affairs in the year

1862. The letter is found on pages 216 and 217

of the published report of 1862, addressed to

His Excellency, J. W. Nye, Governor of Ne-
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vada Territory, Carson City, and signed [796]

G. Wright, Brigadier General of the United

States army, commanding. The date of the letter

is November 22nd, 1861, reading as follows:

The Master. Do you have any objection?

Mr. Harwood. I have not seen the letter.

Mr. Kearney. It has reference to the state of

affairs existing in Nevada at the date of the

letter in 1861, November, and that year par-

ticularly with reference to the warlike condi-

tions of the Indians.

Mr. Harwood. We object to it on the gromid

that it is irrelevant and immaterial. It has no

reference to the Walker Lake Indians or the

Piute Indians at Walker Lake whatever.

Mr. Kearney. The letter itself, I think, refers

to conditions at Fort Churchill in Western Ne-

vada.

The Master. It will be admitted, subject to

the objection.

Mr. Kearney. The letter reads as follows:

(1) Letter dated November 22, 1861, from Gen-

eral Wright, U. S. Army, San Francisco, to Gover-

nor Nye, Carson City, Nevada. The material por-

tions of the letter are as follows:

"I have received instructions from the head-

quarters of the army to send a regiment of

troops or more, if I deem it necessary, to pro-

tect the overland mail route. The command will

be under Colonel Casleton, and will move as
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soon as the necessary arrangements can be

made. I am informed that it is next to an im-

possibilit}^ for troops with their supplies to

cross the moimtains at this time, and my ob-

ject in addressing your excellency is to obtain

reliable data as to the practicability of the route,

and particularly as to the condition of the In-

dians and the probability of their committing

depredations on the stock of the mail company.

As soon as practicable I design to establish

troops at Simpson's peak, Ruby Valley and

Camp Floyd; and in the meantime it is within

your power to issue such provisions to the starv-

ing Indians along the route as may be necessary

for their existence. I have an extra supply of

provisions at Fort Churchill, and although I

am not authorized to issue to Indians, except in

small quantities, yet I should not hesitate to

sell it to the Indian Department under existing

circumstances, even if the department should

not be in funds, not doubting that such a course

would be approved. I shall esteem it a favor to

receive your views on the subject, \^dth any

suggestions you [797] may deem pertinent."

"Mr. Kearne}^: I now offer from page 215 of

the report of the Commissioner of Indian Af-

fairs of 1862, Document No. 46, dated Febru-

ary 3rd, 1862, which is really a part of the

former letter. I should have started at the be-



740 United States of America vs.

gUmiing of that instead of reading the latter

part of it. (Showing- same to counsel.)

Mr. Harwood. Why, if the Court please, it

is absolutely immaterial and irrelevant.

The Master. It may be admitted subject to

the objection."

(2) Letter dated Carson City, Feb. 3, 1862, from

Governor Nj^e, Nevada Territory, to General

Wright, U. S. Army, San Francisco, </aliforma.

The letter is as follows

:

*

' Executive Department

Carson City, N. T., February 3, 1862.

Sir : On the 19th day of July last I had the

honor to submit to the Secretary of the In-

terior quite a full report in regard to Indian

matters in this Territory; since which time I

have been twice to the reservations and fully

investigated all matters pertaining to them in

their present condition, and formed the best

judgment I could as to what is best for their

future.

The opinions I expressed in my former re-

port I beg to leave to reiterate and repeat.

If the department should not agree with me
in the opinions therein expressed I recommend

that a treaty be made with all the tribes em-

braced within the Territory for the extinguish-

ment of their real or pretended titles to the

land.
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One great source of difficulty between the

whites and the Indians is a continued series of

encroachments on the part of the whites upon

the reservations of the Indians. I refer to the

reservations of the Pah Utes.

These reservations cover a large portion of

the best grazing lands in the Western and

middle portions of the Territory. The increas-

ing population bring in their train a large in-

crease of stock and the great scarcity of forage

in the Territory makes it almost a necessity for

them to occupy a portion of the reservation.

The Indians are exceedingly sensitive to any

infractions upon their supposed rights, and a

series of trespasses makes them testy and un-

easy. The principal chief of the Pah Utes has

quite a propensity to speculate, and is a great

lover of money. Designing white men take ad-

vantage of this weakness, and are constantly

making bargains, which they know to be in-

operative, for the keeping and herding of stock

on the reservation. [798]

I have steadily opposed all such operations,

and compelled the whites to take the cattle off

the reservations for the reasons, first, I desire

to discourage all such contracts, as they end in

loss of cattle and other stock to the owners, and

then they claim payment from the government

for all losses, even though the stock dies from

natural causes; and, second, if the whites are

allowed to make contracts of that kind, they
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will claim the right to make contracts of other

natures, which will lead to serious consequences.

I have been strongly importuned by many
persons since my sojourn here to grant licenses

to them to trade with the Indians. I have stead-

ily refused to grant such licenses, apprehensive

that it would end in difficulty, strongly believ-

ing that the only reason that induced them to

make such applications is to be in a position

to cheat and defraud the Indians.

I have expended the small amoimt of money

I have received in furnishing the Pah Utes and

Washoes such articles as seemed to me to be

the most necessary for their subsistence. The

extreme severity of the winter, and especially

the high waters, the long continued rains and

heavy storms, have produced a degree of suffer-

ing, both among the whites and Indians, here-

tofore unknowTi in this Territory, and there

seemed no other way to keep the Indians peace-

able and controllable but to feed them and fur-

nish them blankets. There has been a constant

apprehension through the season that the over-

land mail and telegraph would be attacked and

interrupted by some hostile demonstration of

the Indians. I think the danger has been greatly

magnified by the nngroimded fears of many of

the station keepers and the attaches of the over-

land company, as well as by the employees of

the telegraph company. To prevent that they
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have adopted the course of furnishing' at the

different stations to the Indians as they ap-

peared, provisions.

While this has been done with the best of

motives on the part of both companies the re-

sult has been pernicious in this, that the In-

dians, naturally indolent, and only induced to

action by their necessities, have been made more

so by knowing that they could be supplied at

these several stations. Acting under such im-

pressions, they did not exert themselves as nuich

as usual to lay in their accustomed amount of

provisions before the inclement season sets in.

On the 26th of November last I received a

letter from the Brigadier General G. "Wright,

United States Army, in command of the United

States forces of the Pacific department, of

which the following is a copy:

(3) Letter dated Dec. 4, 1861, from Governor

Nye to General Wright, in part as follows: [799]

'

' Executive Department.

Carson City, December 4, 1861.

Sir : If you will give me an order, or, rather,

if you will cause the commandant of the fort

to deliver to me as Indian superintendent such

supplies as may be necessary for the immediate

necessities of the Indians, I mil take charge

of their direction in such manner as to be en-
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tirely satisfactory, and insure peace with all

the tribes in this Territory. All they want is

some provisions, such as you have at the fort.

I entertain no doubt of the propriety and neces-

sity of the move, and just as little that both the

Departments of War and Indian Affairs be well

satisfied with the efforts made to insure the hap-

piness and peace of the Indians.

If you desire to do so, I will share the re-

sponsibility with you. I will fully explain to my
department the matters, and set forth that there

was no other course to pursue. It would be next

thing to impossible to march troops over the

moimtains, and entirely so to transport sup-

plies with the arrangements you propose. I will

guarantee protection to both the telegraph and

overland mail lines until spring, when both

troops and transportation can find their way

over the snows of the mountains. My Indian

agent is now out among the Pah Utes, and re-

ports all quiet, but great need of food. Such

directions as you may think proper to give shall

be faithfully carried out."

"Mr. Kearney. Now then, in the same chain

of correspondence, I desire to offer in evidence

a letter dated December 2nd, 1861, signed by G.

"Wright, Brigadier General of the United

States Army, Commanding.

Mr. Harwood. We make the same objection,

that it is irrelevant and immaterial.

The Master. The same ruling.
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Defendants read a copy of a letter dated, San
Francisco, California, Dec. 2, 1861, from Brigadier

General Wright, U. S. Army, to Governor Nye of

Nevada, reading as follows:

''Headqnarters Department of the

Pacific,

San Francisco, December 2, 1861.

Sir: I have given instructions to the com-

manding officer of Fort Churchill to transfer to

you such amount of flour and bacon, or pork,

as you majy deem necessary for issue to the In-

dians along the overland mail route. The com-

manding officer at Fort [800] Churchill has

been directed to keep a supply of subsistence

for his present command sufficient to last until

the end of July next. Although I am not au-

thorized by the regulations to dispose of these

provisions, except for cash, yet, under the jjress-

ing circumstances of the case, I have not hesi-

tated about ordering them placed at the dis-

posal of your excellency as superintendent of

Indian Affairs for the Territory; and if you

are without funds of the Indian Department

the transfer can be at Washington, which I

doubt not mil be approved by our govermnent.

It is probably that the quantity of flour and

meat which can be spared at Fort Churchill will

amount to at least sixty thousand rations of the

former and twenty thousand of the latter
;
pos-

sibly more."
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Defendants' witness,

L. H. TAYLOR
is recalled for further

Cross-Examination

By Mr. Harwood:

Witness states: I was employed about June 1,

1928 by the Walker River Irrigation District and

representatives of the different farming interests

on the Walker River to prepare reports, graphs,

etc. in connection with testifying in this suit. I

think I put in about ten days actual time in the

field, and I am still employed by them. Witness ex-

cused.

''Mr. Kearney. Now, the last letter that I

offered appears on page 218 of the report, read-

ing as follows:

The Master: Have you any objection?

Mr. Harwood. I make the objection on the

same ground, it is irrelevant and immaterial.

The Master. The same ruling."

Defendants then read from page 218 of the re-

port of Commissioner of Indian Affairs (1862), an

undated letter from Governor Nye to William P.

Dole, Commissioner of Indian Affairs, Washington,

D. C, including other letters, as follows : [801]
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'^On the IGth December I visited Fort

Churchill, for the purpose of starting teams

with provisions to the Indians along the line of

the Overland Telegraph Company, under the di-

rection of John C. Burche, one of my employes,

assisted by Thomas Smithson, a trusty person

with whom I have been long acquainted, with

directions to distribute at the several stations,

in such quantities as to them seemed necessary,

after learning the number of Indians in the

habit of frequenting the stations. While there,

and engaged in said employment, I received a

telegraphic despatch from Mr. Buckley, the

superintendent, of the Overland Mail Company,

that the station at Robert's Creek, about fifty

miles west of Ruby Valley, had been attacked,

and that Ruby Valley station was threatened

by the Indians. I immediately made a requisi-

tion upon Captain Row^e, the officer in command

at Fort Churchill, for twenty-five mounted men,

to guard and protect the provisions then en

route, and to remain at any point between the

fort and Ruby Valley, or at that place, as di-

rected by Warren Wasson, the then acting In-

dian agent. Captain Rowe immediately and very

promptly responded to my request, and the

next morning the men started, under command

of Captain McLean, and arrived at Ruby Valley

on the 27th. Agent Wasson left on the 18th of

December, together with an Indian interpreter,
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in the overland stage, passing the teams and

soldiers on the way, and arrived at Ruby Valley

on the morning of the 22nd December. The

troops arrived at the same place on the 27th,

and still remain there. The report was exag-

gerated, the difficulty proving to be among the

Indians themselves, for the particulars of

which and the exact condition of the Indians

I refer you to the following report made by the

agent to me":

*'Mr. Kearney. Now then, a portion only of

the next letter refers to the Indians, the Piute

Indians, so I will omit that. (Reading again)"

'Before Mr. Wasson left I delivered to him

written instructions, a copy of which I here-

mth submit. You will observe by his report that

he followed his instructions, and left with Cap-

tain McLean, on his departure, the following

instructions

:

Ruby Valley, January 12, 1862.

"Sir: Important business demanding my
presence immediately in Carson City, for which

place I shall start by stage to-day, I have to

direct vou to remain in this vicinity on the mail
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route with your detachment until further

orders.

In case of any hostile demonstrations by In-

dians sufficient to demand your attention, you

will be informed by Mr. Gr. W. Jacobs and

governed by him in your action in the matter

;

but above all things prevent hostilities, except

as a last resort, in the defense of the lives and

property of wliites. Confine your action to the

defensive purely. [802]

It is the policy of the government to peace-

ably secure the friendship of all the Indians in

the Territories. You are therefore instructed

to improve every opportunity to cultivate

friendly feelings in them towards the govern-

ment, and to assure them of its protection in

the peaceable enjoyment of all their rights so

long as they do right.

I regret the necessity of having to call your

attention to the illegal practice along this route

of furnishing intoxicating drinks and ammuni-

tion to the Indians. I trust you will use all the

means in your power to prevent it in the future.

I have the honor to be, very respectfully, your

obedient servant,

WARREN WASSON,
Acting Indian Agent"
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** Captain J). McLean,

Commanding Detachment, Ruby Valley.

'^ While I was busy at the fort, on the 16th

December, the Indian agent, Mr. Lockhart, ar-

rived, and immediately repaired to the fort. I

explained to him my plans and arrangements,

all of which he approved, but was too much
woni and exhausted from his long journey to

accompany the expedition.

There is a large band of the Pah Utes at the

Humboldt, at a place called the Big Meadows,

in a very destitute condition. Messrs. Burche

and Smithson have gone mth provisions to

them, taking two teams.

Owing to the unprecedented state of the

roads, teams can draw but light loads, and

transportation is very high, and treble what it

would have been in the siunmer or autumn. It

will be apparent to the department that the

strength of the force ordinarily employed was

insufficient to perform these pressing duties, I

therefore was compelled to employ additional

force. The wages in this country are high, and

help hard to obtain, and to persons not resident

seem exorbitant. I have consulted all the

economy in my power ; still the expense ^^dll be

heavy. This moment I have received a tele-

graphic despatch from Ruse river, informing

me that the 'White Knife' Indians have made

a descent upon them at Ruby valley and stolen

some cattle. I have directed them to pursue and
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recapture the cattle, if possible, mthout a col-

lision. I shall hear and advise you of the result

before this communication is closed. From the

best information I can obtain, there are about

six thousand of the Shoshone Indians in this

Territory. I am informed by Mr. Doty, superin-

tendent of Indian affairs for Utah, that the

eastern boundary of this Territory is about six-

teen miles west of Ruby valley, which is about

three hundred miles east of this place. [803]

All supplies for the Shoshone who live in that

^dcinity have to be carted from this place, and

from California to this place, a distance of one

hundred and fifty miles or more. This is true

in regard to flour, blankets, &c; beef can be

procured in the vicinity.

I mention these facts to show the department

that all supplies used here are necessarily ex-

pensive, the transportation costing' as much or

more than the original cost of the article. I hope

the arrangements entered into with General

Wright will meet with approbation. I acted in

the matter as I thought best, and as the exig-

encies demanded. I will, as soon as the agents

come in, report the exact amount distributed,

together with the cost, including transportation.

The Shoshones are a heterogeneous tribe, con-

sisting of a number of different bands, and do

not acknowledge any particular captain or chief

in fact, although in theory they pretend to.

This makes it more difficult to control them.

To visit all the different bands is next to im-
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possible. They are of such a roving character

that there would be no certainty of finding them

if a visit was made by an agent. If I am cor-

rectly informed, there is no reservation in this

Territory for the Shoshones. I believe there

was in Utah. I recommend that one or more

reservations be set apart in such place or places

as may be found by the person designated to

locate them the most advantageous and proper.

My experience and observation has convinced

me that they must have some place which they

regard as their home, both for their own good

and the public safety. It is impossible for any

agent to control them while they itinerate about

the country. There are constant difficulties aris-

ing in regard to the two reservations of the

Pah Utes, from the uncertain descriptions

given at the time they were established. I

recommend that such a course be pursued in

making their boundaries certain as will, for the

future, do away with all questions.

There exists an imperious necessity for a local

agent at each of the small reservations, who

shall be constantly with that portion of the

several tribes who reside in them. The presence

of a person clothed with power seems to have

a happy influence, and to such person they pay

great deference and respect. Such a person, as

suggested in a former report, could be well

employed in teaching them how to farm, and

to read and write. I especially recommend to
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the department the adoption of my suggestions

in regard to furnishing the Pah Utes some

cows, oxen, and farming implements. My con-

victions, by subsequent observation, have been

strengthened in this regard. In the vicinity of

the Big Meadows, and where a large band of

the Pah Utes reside, is an extensive gold and

silver mining region, rapidly settling with

whites. The Indians regard them as trespas-

sers, [804] and subject them to considerable

annoyance. To prevent difficulty I have ordered

Mr. Burche to remain there through the winter.

In regard to the manner of distributing the

provisions along the mail route I could not

devise any other practicable mode but to leave

them with the station keepers of the Overland

Stage Company, taking their receipt for the

amomit left.

The season is so severe, the roads so bad, and

the country so sparsely settled, that it seemed

impossible that our agents could distribute

them. At the same time, knowing their anxiety

to preserve friendly relations with the Indians,

I concluded this to be a sufficient guarantee for

their faithful application.

When I arrived in the Territory I found Mr.

Wasson, the then acting agent, in charge of all

the Indian affairs in the Territory, left so by

Mr. Dodge, the late agent. I have always found

him a safe adviser, and an honest, upright man.

He has had great experience with the Indians,
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and they entertain for him the highest regard

and respect, and place the most implicit con-

fidence in his word and integrity.

Owing to the unsettled condition of affairs I

regard his services, at this time, as indispen-

sable, and have recommended the new agent to

continue him in his employ. A want of experi-

ence on my part, as well as on the part of the

agent, renders it doubly important. Coming to

the discharge of these new duties, in a strange

country, entirely wanting in experience, I

doubt not I have made mistakes. If so, the

department is possessed of them, and an inti-

mation in what respect will suffice for my guide.

I shall always receive any suggestions kindly,

and follow them implicitly."

Defendants read from the report of the Commis-

sioner of Indian affairs in the volume published in

1866, commencing at p. 113, a report dated Sept.

10, 1866, from H. (1. Parker, Superintendent of

Indian Affairs, Nevada, to D. N. Cooley, Commis-

sioner of Indian Affairs, Washington, D. C. The

report describes the territory occupied by the Pah-

Utes. They number about 4200. At times, through

repeated provocations, they were compelled to take

up arms against the whites. "Upon the whole, they

have been peaceable, have yielded readily to the will

of the Government, [805] and are now cheerfully

obedient to its laws." The Carson, Truckee and

Humboldt Rivers, with the lakes into which these
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streams emptied, afforded an abmidant supply of

fish, accessible at all times. Along the margin of

these rivers and bordering upon the lakes were ex-

tensive bodies of fertile land, producing amiually

quantities of grass seed, and of such vegetables as

completed the stock of food necessary to the wants

of these people. At tunes, through repeated provo-

cations they were impelled to take up arms against

the whites. Many of them are employed as laborers

on the farms of white men. They are especially

serviceable during the time of harvest and haymak-

ing and a disposition is often manifested by them

to put in practice on the lands reserved for their

special benefit the lessons of husbandry which they

thus learn, but hitherto we have been unable for

want of means to afford them much encouragement.

An attempt was made last Spring to cultivate a

I3ortion of the Walker River Reservation, The

Pyramid Lake and the Walker River Reservations,

each include several thousand acres of good farming

and grass land which only needs irrigation and

l^roper cultivation to produce every variety of

cereals and vegetables. The facilities for irrigation

are not surpassed. Never-failing streams afford

ample supplies of pure, fresh water from the snows

of the Sierras, which flow down and from lakes

in the center of each of no inconsiderable size.

Both streams and lakes abomid in the finest trout

and are thus never-failing reservoirs of food on

which the Indian delights to live. But the time is

at hand when the Indians begin to regard these
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reservations as their homes and their only sure

means of support. Every garden spot and tillable

acre of [806] land is being occupied by the whites.

The groves of pinions are being cut down by the

whites; the grass seed consumed by their herds,

and the antelope and mountain sheep are killed or

driven away. The Indian must now look for the

supplying of his wants to the products of these lands

sacredly set apart for him. But he has no skill in

husbandry and no implements of culture. It is

recommended that two practical farmers be placed

upon these reservations with the necessary imple-

ments, seeds, etc. to begin the work of cultivation

by enclosing farms, breaking soil and preparing

ditches and canals for irrigation, so that at the

proper time next Spring they may sow and plant

and instruct the Indians in the various departments

of agriculture.

Mr. Kearney reads in evidence from p. 117 of the

same report of 1866, a report dated Walker River

Indian Reservation, August 22, 1866, from Franklin

Campbell, Indian Agent, to H. G. Parker, Super-

intendent of Indian Affairs, Carson City, Nevada.

This is Campbell's first annual report. It gives a

general description of the country occupied by the

various Indians, their principal food—pine nuts,

grass seed and fish, comments on the lack of game.

If there are any treaty stipulations existing be-

tween any of the tribes and the United States,

excepting with the western Shoshone bands, I have

no knowledge of them. This condition of affairs
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may be regarded as favorable, providing the Indians

receive equal consideration with those having stipu-

lations. Such situation may be regarded as favor-

able if the Indians without stipulations receive the

equal consideration with those that do have stipula-

tions. Mentions two Walker River Pah-Utes in

jail at Fort Churchill for murder; in no instance

has a white ever been punished according to law

for the murder of an Indian or an Indian for the

murder of a white. Discusses the policy for the

Government to adopt with the Indians, in- [807]

eluding the need of assistance from the government

for the purpose of cultivating the Indian reserves;

describes the territory occupied by the five distinct

bands of Piutes in the State.

If appropriations are made, farming operations

[808] should commence at the Reservations by the

1st day of August. It might reasonably be expected

that at the close of the fiscal year ending June 30,

1868, there would be 300 acres of land in cultiva-

tion upon each reservation.

The Walker River and Pyramid Lake Reserves

each contain extensive fisheries, some grazing coun-

try and about 3,000 acres of arable land. The im-

provement on the Walker reservation consists of a

small plank house and an adobe stable—temporary

affairs only. No land has ever been cultivated

worthy of mention, there not having been either

teams or tools for that purpose. The Indians are

extensively employed throughout the country as

farm hands, especially during the harvest season.
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Recommends that blankets and clothing hereafter

be issued only to Indians who may be engaged on

the reservation in cultivating the soil. They have

$12,000 in personal property consisting of 400 ponies

worth $30.00 a head. The Indians cannot succeed

in farming without assistance and appropriation is

needed to improve the reservation. The first thing

necessary to insure success is an irrigating canal

which should have a capacity equal to the carrjdng

of 1500 inches of water, which, when required,

could be extended for miles.

Defendant reads from the same report of 1866

at p. 120, the first annual report dated August 28,

1866, of H. A. Thomas, farmer on the Walker

River Reserve, addressed to Franklin Campbell,

U. S. Indian Agent. The report recites he took

charge April last, commenced clearing brush for a

field of three or four acres, then started plowing

the land and opened an irrigating ditch, which for

want of time and means, was only 1,000 yards long.

By May 15, had planted 1 acre of potatoes, % acre

of corn and a variety of vegetables. About that time

the melting snows had filled the ditch and it broke

;

then the [809] river fell and did not rise until the

middle of June. Two-thirds of the potatoes planted

became dry as chips and never came up. The river

rose again in the middle of June. The balance of the

potatoes and everything else came up in the latter

part of June and grew very finely. There will be

about 50 bushels of potatoes, 10 bushels of corn, 20

of turnips and a good supply of beets, onions, cab-
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bage, watermelons, etc. On July 1, planted 1%
acres of turnips and the seed came up well, but was

quickly devoured by grasshoppers. I replanted them,

but with the same result. Thinly that the occasional

visits of grasshoppers as pests would be pretty well

subdued by a general system of irrigation. I have

cut and stacked 15 tons of hay. The yield was very

light for the reason that the river remained at a

low stage until late in the season. The Indians mani-

fested much interest in my first efforts at farming

and voluntarily offered to assist in any way they

could, but having neither provisions to feed them

nor tools for them to work with, I was obliged to

decline their assistance. They seemed to realize the

importance of soon becoming agricultural people

and would no doubt, with proper management be-

come good farmers.

The agricultural land upon the reservation w^ill

average about V^ of a mile wide and 24 miles long,

lying on either bank of Walker River. The arable

land will amount to about 3,000 acres. It is all more

or less impregnated wdth salts and alkalis which

would disappear Avith each year's cultivation. The

average fall of the river is about 5 feet to the mile,

while the good land lies some 6 feet above the river

bed. Therefore, in order to get water upon the land

at all seasons of the year a ditch without a dam
must be at least one mile long. Three miles above

the agency a dam can be constructed from rocks

[810] which are close to the river bank. A ditch

on each side of the river, from the dam down and
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past the agency as far as it could be taken with

fluming past the bluffs, which occur occasionally

below, would irrigate about 700 acres of land.

Defendants read from the same report of 1866

at p. 122 a letter dated Carson City, Nevada, April

19, 1866, from H. G. Parker, Superintendent, to

D. N. Cooley, Commissioner of Indian Affairs,

Washington, D. C. The report deals with certain

desirable improvements, school house for 50 pupils,

house for teachers, boarding and lodging house for

scholars, furnishing the same, fences, requisite

stock, tools, teams, seeds, etc., at an estimated cost

of $11,500; says he has abundant evidence that many
of the Indians will make good farmers. All they

need is to be encouraged.

Defendants read from the report of the Commis-

sioner of Indian Affairs of 1862, at p. 223, being a

report dated Carson City, Nevada, April 20, 1862,

signed by Warren Wasson and addressed to Gov-

ernor Nye. The report is devoted entirely to the

Owens Valley Indian troubles with the California

Digger Indians; Wasson says the Walker River

Reserve Indians were greatly excited, but messen-

gers were dispatched to all the bands of Pah Utes

telling them how to conduct themselves to avoid

difficulties. Their usual preparations for defense

in case of attack were apparent. This had the de-

sired effect. He interviewed the Pah Utes around

Mono Lake, and ''they were very much pleased that

I was going to stop the troubles at Owens River,

as they feared that they themselves might become
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involved in the trouble." "I arrived at the Walker

River Reservation on the 16th instant. The Indians

were all glad to see me return; said they had been

afraid that I and the interpreter would be killed by

the Owens River Diggers and that if such [811]

had been the case they had 600 warriors ready to

go and avenge my death."

I take pleasure in being able to congratulate you

upon the present prosperous condition of our In-

dians. Surrounded by turbulence and hostile tribes

and submitting to many outrages in their midst, etc.,

yet they remain quiet and peaceable and have com-

mitted no outrages upon the whites. But we cannot

expect that this will be the case always. I respect-

fully call your attention to a suggestion in my report

to you dated August 13, 1861 that there should be is-

sued to the Pah Utes $1500 in fancy articles, this is

necessary because I have observed that at this season

of the year they are always better prepared to make

aggressions. As they and their animals are then

well fed and fat, it requires some little presents

from the Government to keep them quiet. I would

suggest that the amount above mentioned be im-

mediately issued to them in Hickory shirts and

overalls.

''Mr. Harwood: May I ask your purpose in

off'ering that in evidence?

Mr. Kearney: To show that there was no

treaty mth the Indians, in 1862, and to show

that the Indians were at war. And particularly

in 1859 when the letters of Mr. Stambaugh were
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written to the Commissioner of the General

Land Office recommending the defining of the

boundaries for the Indians.

Mr. Sanford: Also that the Indians were

actually after warfare with the whites in the

Territory.

Mr. Harwood: What Indians'?

Mr. Sanford: The Pi-Utes.

Mr. Kearney : Now then, I read from a letter

on page 229, signed by Warren Wasson, with

reference to the Pi-Utes. It is addressed to His

Excellency, James W. Nye. [812]

'Fort Churchill, May 10, 1862.

Sir: I have just returned from Pyramid

Lake, where I found matters in a very bad

shape. Old Wuna-muc-a was exasperated at the

death of hisi brother, Wak-hee, and old Sow-a-

dab-a-bo, Per-her-ba, Pab-a-noma, and Que-

dan-a-so-eta, chiefs of the Bannock tribe, with

a small band of their warriors, having arrived

at the lake from the north, were making great

exertions to stimulate his hostility towards the

Walker river Pah Utes. I found them friendly

disposed towards me, but anxious to obtain my
consent to their proposed expedition against

the Walker River Indians.

I represented to them the disastrous conse-

quences of such a course, and after promising

them to investigate the causes of Wak-hee 's

death, and that they should have an interview
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with you on the 24th instant, I succeeded in

inducing them to keep quiet for the present.

On my way here I met a small war party of

the Walker River Indians, headed by San-

Joaquin, the chief who killed Wak-hee. They

heard I was taken prisoner by the Bannacks,

and were coming to my rescue. I persuaded

them to return to Walker river, and not to

provoke hostilities further.

I will remain between the contending parties

until I hear from you. Any orders you may
have for me please direct to this place, and

they will receive prompt attention.'

Defendants read from Volume I of the Report of

the Secretary of the Interior, of 1870-1871, at

p. 558, a report dated at Carson City, Nevada,

September 20, 1870i, from Major Douglas, U. S.

Army, Superintendent of Indian Affairs, addressed

to E. S. Parker, Commissioner of Indian Affairs,

Washington, D. C. This report says that the writer

assumed the duty of Superintendent of Indian Af-

fairs for Nevada on October 23, 1869. He finds

Indian Affairs in an unsatisfactory shape. No office

and no records of any kind were turned over to him

by hisi predecessor. ''The state of affairs on the

Indian Reservations was also unsatisfactory, there

being no evidence of any attempt to render these

reserves habitable or to develop their agricultural

resources. It devolved upon me to commence the

work of carrying out the policy [813] of the Indian

Bureau respecting these reserves and the Indians

generally, without reference to past action."
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The Pali-Utos possess the usual Indian traits

—

indisposed to labor, but when their interests are

involved working willingly and well. About 12 per

cent work for white people at good wages. The

balance depend upon their fisheries, pine nuts and

grass seed. The game is chiefly rabbits, ducks, geese

;

the supply is not very abundant and cannot be

depended on as an unfailing source of subsistence."

Defendants read from p. 568 of the same report,

Volume I, 1870- '71, imder the head of '^Walker

River" a letter (no date given) from Major Doug-

Ins. IT. S. Army, addressed to E. S. Parker, Com-

missioner of Indian Affairs, stating that he found

at least 600 Indians at this Reserve. There are on

this reserve about 1200 acres of arable land which

can be cultivated every season, except a portion of

it subject to overflow, and this portion can be culti-

vated except at an unusually high stage of water;

proposes to furnish this reservation wdth ditching

tools, farming implements, seeds, etc. Will try to

open an irrigation ditch with a few Indians and

break up the ground this summer and fall so as to

render it fit for cultivation in the Spring.

The road from Wadsworth to Silver Peak runs

through the reserve. I am at a loss whether to stop

it or not. There are no fixed limits and no map or

plat of reserve on file in this office and I would be

glad if I was furnished one to sustain me in such

action as I ma.y find necessary to take.

Defendants read from pp. 570 and 571, a letter

dated Camp McDermitt, Nevada, April 4, 1870,

from Sara Minnemucca to Major Douglas, U. S.

Army, reading as follows: [814]
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*' *Camp McDermitt, Nevada,

April 4, 1870.

Sir: I learn from the commanding officer at

this post that you desire full information in

regard to the Indians around this place, with

a view, if possible, of bettering their condition

by sending them on the Truckee River Reserva-

tion. All the Indians from here to Carson City

are belonging to the Pah-Ute tribe. My father,

whose name is Minnemucca, is the head chief of

the whole tribe, but he is now getting too old

and has not energy enough to command nor to

impress on their minds the necessity of their

being sent on the reservation. In fact, I think

he isi entirely opposed to it. He, myself, and

most of the Humboldt and Queen's River In-

dians were on the Truckee reservation at one

time; but if we had stayed there it would be

only to starve. I think that if they had re-

ceived what they were entitled to from the

agents, they would never have left them. So

far as their knowledge of the agriciilture ex-

tends, they are quite ignorant, as they have

never had the opportunity of learning. But I

think, if proper pains were taken, that they

would willingly make the effort to maintain

themselves by their own labor, providing they

could be made to believe that the products

were to be their ovm, for their own use and

comforts. It is needlesis for me to enter into

details as to how we were treated on the reser-
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vation while there. It is enough to say that we
were confined to the reserve, and had to live

on what fish w^e might be able to catch in the

river. If this is the kind of civilization await-

ing us on the reserves, God grant that we may
never be compelled to go on one, as it is much
preferable to live in the mountains and drag

out an existence in our native manner. So far

as living is concerned, the Indians at all mili-

tary posts get enough to eat and considerable

cast-off clothing. But how long is this to con-

tinue? What is the object of the Government

in regard to the Indians ? Is it enough that we

are at peace ? Remove all the Indians from the

military posts and place them on reservations

such as the Truckee and Walker River reserva-

tions, (as they were conducted), and it will re-

quire a greater military force stationed around

to keep them within the limits than it now does

to keep them in subjection. On the other hand,

if the Indians have any guarantee that they can

secure a permanent home on their own native

soil, and that our white neighbors can be kept

from enci'oaching on our rights, after having a

reasonable share of ground allotted to us as our

own, and giving us the required advantages of

learning, etc., I warrant that the savage (as

he is called today) will be a thrifty and law-

abiding member of the community fifteen or

twenty years hence.

'' 'Sir, if at any future time you should re-

quire infoiToation regarding the Indians here,
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I will be [815] happy to furnish the same, if

I can.

Yours, very respectfully,

SARAH WINNEMUCCA,
Pah-Ute Interpretress, Camp McDermit,

Nevada'."

Defendants read from p. 74 of the same volume

a letter dated September 1, 1870, from Lieutenant

Lee, tJ. S. Army, Special Indian Agent for Nevada,

and addressed to Major Douglas, U. S. Army, Su-

perintendent of Indian Affairs, Carson City, Ne-

^^ada, in which he states that the Walker River

i-eserve possesses agricultural resources and that

there are many Indians who, under the supervision

of a practical farmer, w^ould aid in their develop-

ment. About 700 Indians make their homes on this

reserve during a part of the year. From 1200 to

1500 congregate each Spring for dancing and fish-

ing. Pinenuts, grass seed, fish, and a little game

constitute their food. The average number of In-

dians who worked on the reservation during the

year may be stated at 20 males, adults ; 28 females,

adults, and 30 children. The present migratory

character of the Indians precludes the possibility

of establishing schools, which cannot be established

until the Indians are permanently localized on res-

ervations, and means furnished by the Government

for that purpose.

Defendants read Document 51, in the report of

the Secretary of the Interior and Postmaster Gen-

eral, 1864-65, dated Carson City, Nevada, April 16,
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1864, from Indian Agent Lockhart to J. P. Usher,

Secretary of the Interior, Washington, D. C. Thisi

describes the food found on the bank of the Walker

River, a bulbous root called tabooza, small seeds

from bunch grass, both kinds of produce being

abundant. These [816] with pine nuts constitute the

principal food of the Indians throughout the Ter-

ritory.

Defendants read from the report of the Secre-

tary of the Interior, 1867- '68, beginning at p. 9

in the Second part near the center of the book,

being the report of the Acting Commissioner of

Indian Affairs under the head "Nevada Superin-

tendency." This mentions the increasing number

of whites, diminishing the means of subsistence of

the Indians. Unless a more liberal appropriation is

made for the service in this state than heretofore,

stern necessity may force them to acts of depreda-

tion and hostility. The $20,000 appropriated for

this fiscal year is entirely insufficient to accomplish

the objects intended, such as the purchase of agri-

cultural instruments, gifts and assisting the Indians

to locate in permanent abodes. It must also be

considered that the various tribes have no treaty

relations with the Government. Treaties should be

negotiated with the several bands of Pah Utes

lumibering about 4,000, and they should be colon-

ized on a reservation permanently secured to them

witli inducements to keep them there imder an

agent. The best location for these bands is the

Walker River reservation \vhich is sufficiently large,

containing an area of 500 square miles, and
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including a lake from which ample supplies of fish

could be obtained.

''Mr. Kearney: We now offer a letter signed

Isaac Roop, Governor of Nevada Territory,

dated Susianville, February 12, 1860, and ad-

dressed to General Clark, United States Army,

Commander of the Pacific Department. The

letter bears—it is in the History of Nevada

of Thompson and West, History of Nevada pub-

lished in 1881, so I take it that the territorial

report will not be called for and this can be

introduced as an ancient docmnent, if nothing

else. History of Nevada published in 1881.

Mr. Harwood: We object to it as irrelevant

and immaterial, and appearing to come from a

man who signs himself as governor. As I under-

[817] stand it, there was no Nevada territory

imtil 1861.

Mr. Kearney: I think there was a territory

of Nevada and the line was from near Susan-

ville. I did not know where the line was. I

thought Susanville was a part of Nevada at

one time.

Mr. Harwood: We object to it as irrelevant,

immaterial, having no bearing upon any of the

issues in the case, and purporting to come from

a man who signs himself as Governor Roop of

the Territory of Nevada, there being no Ter-

ritory of Nevada at that time.

Mr. Green: That is an ancient document; it

goes to the weight of it rather than to mate-

riality.
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Mr. Harwood : The document itself is not of-

fered. We do not object to it on that ground.

Object to it on the ground it is irrelevant and

immaterial.

The Master: You do not object to the way
in which the document is authenticated?

Mr. Harwood: Do not object to it on that

ground.

The Master: Under the same ruling, it will

be admitted subject to the objection.

Mr. Kearney: This is found on page 149 of

the Thompson and West History of Nevada

published in 1881.

'General Clarke, U. S. A.,

Commander of the Pacific Department.

Sir: We are about to be plunged into a

bloody and protracted war with the Pah-Ute

Indians. Within the last nine months there have

been seven of our citizens murdered by the In-

dians. Up to the last murder we were unable

to fasten these depredations on any particular

tribe, but always believed it was the Pah-Utes,

yet did not wish to blame them imtil we were

sure of the facts. On the thirteenth day of last

month, Mr. Dexter E. Demming was most bru-

tally murdered at his own house, and plundered

of everything, and his horses driven off. As

sooTi as I was informed of the fact I at once

sent out fifteen men after the murderers (there

being snow on the groimd they could be easily

traced), with orders to follow on their tracks
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until they would find what tribe they belonged

to; and if they would prove to be Pah-Utes,

not to give them battle, but to return and re-

port, as we had, siome two years ago, made a

treaty with the Pah-Utes, one of the stipula-

tions being that if any of their tribe committed

any murders or depredations on any of the

whites, [818] we were first to go to the chiefs

and that they would deliver up the murderers

or make redress, and that we were to do the

same on our part with them. On the third day

out they came onto the Indians and found them

to be Pah-Utes, to which I call your attention

to the paper Marked A. Immediately on receiv-

ing this report, and agreeable to the said treaty,

I sent Capt. William Weatherlow and Thomas

J. Harvey, as Commissioners, to proceed to the

Pah-Ute headquarters, and there inform the

chief of this murder and demand redress. Here

allow me to call your attention to the paper

marked B. It is now pretty well an established

fact that the Pah-Utes killed those eight men,

one of them being Mr. Peter Lassen. How soon

others must fall is not known, for war is now
inevitable. We have but few good arms and but

little ammunition.

Therefore, I would most respectfully call

upon you for a company of dragoons to come

to our aid at once, as it may save a ruinous war

to show them that we have other help besides

our own citizens, they knowing our weakness.

And if it is not in your power at present to
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dispatch a company of men here, I do most re-

spectfully demand of you arms and ammuni-
tion, with a field-piece to drive them out of

their forts. A four or six-pounder is indis-

pensable in fighting the Pah-Utes. We have no

Indian Agent to call on, so it is to you we look

for assistance.

I remain your humble servant,

ISAAC ROOP,
Governor of Nevada Territory.

Susanville, February 12, 1860.

P. S.—Sir: If you should forward to us

arms, ammunition, etc., I hereby appoint Col.

I. H. Lewis to receive and receipt for and bring

them here at once.

I. ROOP'."

Defendants read from pp. 604 and 605 of the

report of the Secretary of the Interior for 1868- '69,

dated Sept. 10th, 1868 referring to the Indians of

Nevada. It is not sho^vn by whom the report was

Avritten. Complaint is made of the lack of appro-

priations and "the only way I have been [819]

n])]v to aid them is to purchase farming implements

for those on the reservation and. show them how to

catch fish in greater quantities in the river and to

fish in the lakes. They have never fished in the lakes

before.'' During the past two seasons it has been

impossible to raise any considerable quantity of

produce on either of the reservations on account of

hi oh water. The two reservations have been selected
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so as to include the two lakes, Walker and Pyramid,

but not many miles of the rivers. The river bottoms

are narrow, there being on an average not more than

one-fourth of a mile in wddth of arable land. The

melting snows in the Summer caused the rivers to

overflow their banks for several miles from the

Lakes. While the Pah-Utesi have not been able to

make as much progress in farming as I could wish,

they have had an abmidant supply of fish. This

source of subsistence is sure so long as the reserves

are held exclusively for them.

Defendants read from p. 165 of "History of Ne-

vada with Illustrations and Biographical Sketches

of Its Prominent Men and Pioneers:, Oakland, Cali-

fornia, Thompson and West, 1881," as follows:

'' 'INDIAN WAR THREATENED
During April and May, 1861, over 1,500 In-

dians assembled at the fisheries, near the mouth

of Walker River, headed by Wahe, who claimed

to be second chief of all the Pah-Utes, and was

really a brother of Old Winnemucca, head

medicine chief of that tribe. Wahe was a

treacherous, cunning, cruel, and brutal savage,

being half Pah-Ute and half Bannock, combin-

ing all the bad qualities of both tribes. He
claimed to be a spirit chief, and as such pro-

tected from the bullets and weapons of his

enemies. This his superstitious people were

made to believe, and no Pah-Ute dared resist

his wdll, believing a cruel and sorrowful death

would follow disobedience. This chief had been
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conspiring for some months with various bands

of Indians, and the large number mentioned

had gathered in council preparatory, it is sup-

posed, to an [820'] outbreak. A servant and in-

terpreter of Wasson, a young Pah-Ute, had

droi)ped some hints of a suspicious character

which led him to suspect the nature of the

gathering and the danger of the uprising, which

contemplated his death, and the securing of the

arms, ammunition and supplies in his posses-

sion at the agency. He also learned that, after

he was disposed of, Fort Churchill was to be

approached in squads of eight or ten. Admit-

tance gained to all parts in a friendly manner,

and at a signal, slaughter the entire garrison

there, consisting then of only about forty men.

Wasson, learning this, boldly entered the In-

dian camp, and by argmnent and persuasion

diverted them from this rash and murderous

attempt. He found among them Bannocks from

Idaho and Oregon, and representatives of the

Pali-Utes from far and wide, those from the

most isolated places being most intent on com-

mencing the raid of rapine and murder. Some

had been to California and seen the strength

and wealth of the whites, and some had seen

the disastrous effects of the war of the previous

year, ;uid those joined with the Agent in the

plea for peace. By this means the con-

spiracy of Wahe was thwarted, and his power

overthrown. He afterwards fled to Oregon,

where he remained until May, 1862, w^hen he
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returned, and was killed by two of the Pah-Ute

Chiefs, who had become convinced that he was

not a spirit chief, and could be slain by their

weapons; still there w^as a lurking fear of his

power instilled into their superstitious beliefs

by long teachings, and he was cut into minute

pieces, which were scattered in widely-separated

places to more effectually prevent his self-

resurrection'."

Direct Examination

By Mr. Kearney

S. P. KAFOURY,

called by defendants, testified: I reside at Yering-

ton, Nevada, and have resided in this vicinity for

8% years. I am Secretary of the Board of Direc-

tors of the Walker River Irrigation District, and,

as such, have access to all the records of the Board.

''Q. Have you made any—compiled any fig-

ures or checked any figures showing the as-

sessed valuation of the agricultural lands, and

the improvements, including the assessed valu-

ation of the town of Yerington and other towns

depending upon agriculture in Lyon County,

Nevada

I

A. I have. [821]

Mr. Harwood. Just a moment. We ob-

ject on the ground that it is irelevant and

immaterial. I suppose that is in support of
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your pleas of estoppel, and so on, is that the

idea.

Mr. Kearney. It is directed to that, yes.

Mr. Harwood. If the Master please, as I

suppose, this proof and proof of the same sort

will be directed by the defense in support of

their pleas of estoppel contained in their an-

swers. And the position of the plaintiff is, sus-

tained I think by the authorities, that the United

States is not estopped, cannot be estopped

in the performance of any of its governmental

functions. We therefore make the objection

that the evidence is; irrelevant and immaterial

and cannot sustain any legal pleas of the de-

fendants—legal or equitable pleas of the de-

fendants.

Mr. Kearney. I think the rule has been

established that the sovereign may be estopped

by its conduct.

The Master. I will permit the evidence to

go in at this time subject to the objection, with

the right of exception.

Mr. Harwood. Yes, by stipulation we con-

sider everything excepted to, even if that is

necessary, and I do not think it is.

Q. Have you figures upon the assessed valu-

ation in the county?

A. I have. The valuation as

Mr. Harwood. We object on the same

ground. May we be considered as having ob-



Walker River Irr. Dist. et al. Ill

(Testimony of S. P. Kafoury.)

jection, Mr. Kearney, to all questions of a simi-

lar sort?

Mr. Kearney. That is perfectly agreeable,

to save time."

The witness continuing, says:

I have compiled figures on the assessed valuation

of all property in Lyon County for the year 1928

including Yerington and the other towns in Lyon

Coimty. It amounts to $9,868,764 based on a 30%
valuation. The City of Yerington has a Court

House, City Hall, High School and grammar school.

In Smith and Mason Valleys and in the East Wal-

ker Valley there are 15 schools, two high schools

within [822] the District. The balance are grade

schools excepting one in Smith Valley being con-

structed within the last three or four years. These

have been in existence for all the time I have lived

in Yerington. Within the Walker River Irrigation

District, there are about 3,000 people in the District

dependent upon agriculture. In California, in Ante-

lope and Bridgeport Valley there are about 600

dependent upon agriculture. The crops raised in

the District and in C-alifornia are from the waters

of Walker River, consisting of alfalfa, hay, wheat,

barley, potatoes and some garden truck ; also sheep,

cattle, hogs, chickens, turkeys, geese and ducks. The

produce is shipped out on the Southern Pacific Rail-

road and some on the Nevada Copper Belt.
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The Walker River Irrig"ation District was

formed in April, 1919. There has been construction

work done since 1919 by the district. The construc-

tion of the Topaz ReseiToir and the Bridgeport

Reservoir. Topaz Reservoir has a capacity of 50,000

acre feet, and cost in bonds about $424,000. Its

capacity could be increased to 85,000 acre feet. It

could have been done except for this suit. The

Bridgeport Reservoir has a capacity of 42,000 acre

feet. It is still incomplete. It could be increased to

a capacity of about 53,000 acre feet. The investment

of the District in irrigation works is $846,500, that

being the actual bonded debt outstanding. The addi-

tional bond issues created have been $30,000 for

local district No. 1, in local district No. 3, $90,000.00;

for District No. 4, $120,000. The total bond issue

authorized for Local Improvement Districts 1, 3 and

4 and for the construction of Topaz, Bridgeport and

the proposed Leavitt Meadows Reservoirs was

$918,500, of which the bonds outstanding amount to

$846,500. The balance [823] however, has never been

issued. The Lea^dtt Meadows Reservoir has never

been constructed on account of this pending suit.

There are 16,000 acres of land in Antelope Val-

ley in California, irrigated with the waters of Wal-

ker River and its tributaries and 21,000 in Bridge-

port Valley in California. The Bridgeport Reser-

voir, however, has covered about 2,000 acres of these

21,000 acres. The irrigated acreage in Smith Val-

ley, East Walker Valley and Mason Valley aggre-



Walker River Irr. Dist. et at. 779

(Testimony of S. P. Kafoury.)

gates about 83,000 acres, within the boundaries of

the Irrigation District. Within the boundaries of

the District there are about 260,000 acres, of which

about 160,000 are irrigable. The water supply as it

stands now, including the stored water, will not

properly irrigate the 83,000 acres. In 1928 there was

not enough water to properly irrigate the District

lands exclusive of the hold-over reservoir water

which amounted to approximately 53,000 acre feet.

This water was stored principally between Novem-

ber 1 and April 1 of the next year and in event of

peak flow in May and June.

"Q. Have you made any estimates or

checked any of the estimates on the crop pro-

duction dependent upon the supply of waters of

the Walker River, the annual crop production ?

A. Yes; checking the statement of the agri-

cultural agents and our own figures.

Q. Will you give us those figures, please, as

to values of the crops, the annual values ?

Mr. Harwood. It is understood, of course,

that this is all subject to the same objection.

The Master. It may all go in subject to the

objection." [824]

I have estimated the approximate vahie of the

annual crop production dependent upon the waters

of Walker River (not including the Indian reser-

vation) for the year 1924, which was a dry season

with a small crop production, as follows:
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Alfalfa, hay, $422,568.

Potatoes, 250,000.

Grain, 51,000,

Honey, 35,000.

Dairy Products, 254,642.

Wool, 183,865.

Eggs, 39,370.

Chickens, 19,820.

Beef Cattle, 450,000.

Hogs, 46,000.

Lambs 170,000.

This does not include the value of pasture. The

estimate is based upon a census taken by a Federal

representative and a farm bureau agent in 1924, and

some in 1925. 1924 was an exceedingly dry year,

with less production—the normal production is 20%
or 25% greater. While this is the production of the

lands within the District, some owners living in

the District also have lands in Bridgeport and Ante-

lope Valleys, California, where they have Summer
feed for livestock. The assessed valuation of prop-

erty in Lyon County (Nevada) is $9,868,000.

Defendants' exhibit "C" was introduced in evi-

dence for illustrative purposes. It is a large map of

the Walker River Basin outlining the boundaries of

Walker River District and showing the Walker

River watershed. The map show^s the location of the

Bridgeport and Topaz reservoirs as [825] well as

the location of proposed reservoirs at Leavitt

Meadows, Tmn Lakes, and Poore Lake. It also
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shows the location of East and West Forks and

Main Walker River. The lands cross hatched with

diagonal lines indicate those served by either or

both the Topaz or Bridgeport Reservoirs, then con-

structed. The lands served by both reservoirs in

Lower Mason Valley are indicated by horizontal

dotted lines.

Plaintiff reads from a report marked ^'confiden-

tion, not for public inspection, '

' made by a Mr. Pal-

mer, a Government land office agent, about 1922, ad-

dressed to the Commissioner of the General Land

Office, to the effect that the assessed valuation of the

lands in the Walker River Irrigation District in

about the year 1922 was $4,000,000. and that the

actual value was $10,000,000; the latter figure being

at the rate of $62.50 per acre for land for which

water is available; the customary assessment being

about 30% of the actual value.

Cross Examination

By Mr. Harwood:

Much of the District lands have decreed rights

under Decree 731, and also have supplemental stor-

age rights. The decreed right is insufficient without

some help and that is the idea of the storage plan.

There may be an isolated instance or two where

some of the earlier decreed rights do not include any

storage rights. The natural flow, as set out in

Decree 731, is delivered to those who have water

decreed to them. That decree is self-explanatory

as to the water deliveries made under it. Wliere they

have no decreed rights, storage rights are given to
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them so far as the capacity of the reservoir will

warrant. The District Assessments are prepared

upon the basis of the apportionment of benefits to

meet payments of bonded mdebtedness and opera-

tion costs. Water users of the District who under

Decree 731 have a right of 1871 or '72, or earlier,

receive natural flow of the stream as distinguished

from stored water. They have no storage rights. If

decree 731 has provided water for particular lands

with priorities of 1871 or [826] 1872 and earlier,

those lands get no storage water.

''Mr. Harwood. I want to offer in evidence a

certified copy of final decree in Case No. 731 in

the United States District Court, for the Dis-

trict of Nevada, entitled Pacific Livestock Com-

pany, a corporation, against Thomas B. Rickey,

et al., original defendants, and so forth.

"Mr. Kearney. You offer that on cross

examination, or on your own behalf ?

Mr. Harwood. We offer it one of the plain-

tiff's exhibits in the case.

Mr. Kearney : But not in connection with the

cross examination f

Mr. Harwood. Yes, for every connection in

the world.

Mr. Kearney. I think it is not an issue in this

case, Decree No. 731, does not tend to prove or

disprove any issue in this case.

Mr. Harwood. I am going to use it in connec-

tion with the cross examination of this witness

just now.
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Mr. Kearney. Object to it on cross examina-

tion as not proper cross examination, and it is

not properly admissible at this time. It is im-

material for any purpose at this time.

Mr. Sanford. That decree is admitted in the

pleadings, if Your Honor please.

The Master. It won't do any harm to admit

it. I will admit it in evidence. Plaintiff's Ex-

hibit 16.'^
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PLAINTIFF'S EXHIBIT No. 16

is a document entitled:

''No. 731

In the

United States District Court

For the

District of Nevada [827]

PACIFIC LIVE STOCK COMPANY (a cor-

poration), (substituted as complainant in the

place and stead of Miller & Lux, a corpora-

tion),

Complainant,

vs.

THOMAS B. RICKEY, et al.,

Original Defendants,

ANTELOPE VALLEY LAND & CATTLE
COMPANY (a corporation), et al.,

Substituted Defendants,

HARRIETT ESTES, et al.,

Inter^^ening Defendants.

FINAL DECREE"

The United States was not a party to the suit.

The final decree (Exh. 16) was signed by United

States District Judge M. T. Dooling and entered

in the United States District Court at Oarson City

on March 22, 1919; under the same cover is con-

I
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tained several stipulations and agreements between

the parties plaintiff and defendant for the entry of

the decree determining their respective relative

rights, all of which rights are set forth in the decree

entered herein, on the 14th day of April, 1936, in

the names of said parties, or their successors in

interest, the defendants herein.

Included in the decree is a stipulation entered into

by the parties to the suit containing the following

provision, reading as follows:

'^8. The Government of the United States of

America may, at its option, become a party to

the above-entitled suit and to this stipulation

in the following manner, and within the time

hereinafter specified:

Immediately upon the filing of this stipula-

tion the Clerk of said Court shall deliver in

person to the United States Attorney for the

District of Nevada a certified copy of this [828]

stipulation. If, within thirty days after said

service of said certified copy, the Government

of the United States of America shall, through

its legall}^ authorized officer or officers, file witli

the Clerk of this Court a notice that it desires

to become a party to this suit, and to this stipu-

lation, and shall serve copies of said notice upon

the solicitors for all the parties to this suit, then

the court may enter an order making the Gov-

ernment of the United States of America a

party to this suit. Within thirty days after the

making an entry of such order, the said Govern-
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ment shall file and serve upon the solicitors for

all the parties to the suit, its pleading in this

suit, which pleading need not be in any particu-

lar fomi, but which shall set forth, specially and

particularly, what rights the said Government

claims in or to the waters of said Walker River,

and the basis and origin of the rights so claimed,

and the times at which they respectively ac-

crued; and such pleading shall be deemed suf-

ficient to entitle said Government, in the most

liberal manner possible, to the full and complete

presentation of its cause of action or defense

or equitable rights concerning the matters in

controversy in this suit, or in anywise apper-

taining thereto, and to have the same adjudi-

cated in and by the decree of the Court in this

suit."

Henry Thurtell, Special Master in said Suit 731,

in his proposed Special Findings, foimd:

*'Walker River Indian Reservation, Govern-

ment of the United States: 385.95 acres, 1868,

4.70 second feet; 295.8 acres, 1872, 3.55 second

feet; 512.8 acres, 1875, 6.15 second feet; 625.2

acres, 1883, 7.50 second feet; 85.8 acres, 1886,

1.03 second feet;"

The said decree 731 entered by Judge Dooling

did not include the rights found by the special

master for the United States or any rights for the

government and did not determine any priority later

than 1907. [829]
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Witness continuing : A man holding a water right

of 1870 or earlier has what is called a ''vested

right", which entitled him to the natural flow of

the river as distinguished from stored water. About

83,000 acres of land below Bridgeport and in Smith

and Mason Valleys are partially irrigated; that is,

not fully irrigated every year, depending upon the

season and the amount of storage available. I do

not know how much was irrigated the present year.

I cannot definitely tell how many acres of the 83,000

acres were short of water this year; about 83,000

were irrigated last year; cannot say whether last

year was an average year. The shortage of water

would strike the District quite imiformly. About

55,000 or 57,000 acres within the District are cov-

ered by vested rights; I mean covered by Decree

731.

Redirect Examination

By Mr. Kearney:

Decree 731 has nothing to do with the apportion-

ment of benefits. It is a separate document. Thou-

sands of acres are listed in Decree 731 that are not

in the District. Apportionment of benefits does not

represent the water, but merely the apportioned

part of the bond issue that should be paid by the

various land owners in the District. It is the rule

fixing the apportionment of the $900,000 odd bond

issue that every land owner must pay per acre.

The apportiomnent of benefits does not guarantee

water to any particular person. I do not know from
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actual knowledge how the water is distributed.

George Parker is in charge of the distribution of

water. To my personal observation, there has not

been enough water to satisfy the rights under Decree

731 without storage. When I testified that some of

the direct flow is used on^ decreed land and then

used as storage on the old [830] land as distin-

guished between the 57,000 acres and the 83,000

acres, I testified from what Parker furnished me
in the actual distribution of water. The district as

a district does not claim any of the vested rights

under Decree 731 other than those specially pur-

chased by the District. They belong to the indi-

viduals enumerated in Decree 731. The direct flow

and tlie stored flow have no direct connection.

In the valuation of property that I gave, I did

not include that ])art of the East Walker River in

Mineral County, but only that in Lyon County. The

crop production was based upon the Walker River

District as a whole, and did not take in the Fernley

or Dayton Districts, or anything on the Carson

River. The 57,000 acres of vested rights in the

District and covered by the decree are merely given

water rights of some character or other and of some

priority or other. This does not mean there is al-

ways water for the 57,000 acres. Reservoir water is

used upon all or the greater part of 57,000 acres.
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GEORGE PARKER,

called by defendants, testified

:

Direct Examination

By Mr. Kearney:

I have lived in Mason Valley a little over 16

years; was raised on the West Walker River in

Antelope Valley ; have been familiar with that valley

and Bridgeport Valley as long as I can remember

—

about 45 years, and with Mason Valley only durimg

the past 16 years. When I was 14 or 15 years of

age, I drove cattle across that country. I have

observed the flow of Walker River during all sea-

sons of the year. The flow of the Walker River

depends on the amount of snow. It comes up very

quickly and goes down the same way. The lowest

flow of the Walker River is generally in August,

but it is nearly always low in the latter part of

July. It is a flash stream. The water shed of

Walker River is mostly covered with [831] soil in

the low altitudes. In the higher altitudes it is

nearh^ all rock and does not afford any storage; I

am one of the five water masters appointed by the

Federal Court to distribute the water of the Walker

River; have acted as such for 3 years; have some

information about water losses in the channel from

the Miller and Lux weir to the Indian diversion

dam, but have no figures with him. There is a

U. S. Geological Survey gauge at my ranch which

is at the edge of the reservation about 14 miles

downstream North of the Miller and Lux weir. The
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gauge Las been maintained at his ranch for about

eight years. My wife has read it and so have I. The

channel there is sandy. We metered the gauge fre-

quently. The sandy bed of the river at the gauge

does not shift very much after floods.

The river chaimel is also sandy down to the reser-

vation—a wet, sandy bed. It would average better

than 100 feet wide. It takes at least 100 feet of

water, possibly more, to cover the entire width of

the river. When there is less flow than that, there

is a thin sheet of water which seeks a lower channel

and has a fairly wide, thin stream. When the flow

is 30 second feet, the channel is probably about 30

feet wide, and from two or three inches up to five

or six inches deep. The thin flow increases the evap-

oration and tends to seep more. The percentage of

evaporation and seepage is high with small flows

from 30 to 100 second feet. It is about 20 miles

from the Parker Gauge to the Indian diversion dam,

possibly 20% more by the channel. From the Parker

Gauge to the Miller and Lux w^eir, which is the

same thing as the Spragg, Bewley and Alcorn, or

the Highline Dam, the distance by the river channel

would be around 10 or 11 miles. The condition of

the river channel between the Miller and Lux [832]

weir down to the Indian diversion dam is prac-

tically the same as to evaporation and seepage. The

distance of 10 miles to the Miller and Lux dam is

not in a straight line, but follows the windings of

the river and we would have to add about 10%
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more. The distance from the weir to the junction

of the two rivers would be about 15 miles by the

river channel. Part of the channel is gravelly and

part of it is sandy. There is not so much loss in

the channel because the grade is steeper. From the

junction to Coleville gauge is about 35 miles by the

road. By the river I estimate it might be not less

than 45 miles by channel. Prom the junction to the

Bridgeport Gauge, following the river channel, is

about 75 miles.

The flow of the Walker River is low during the

winter and spring. It rises quickly in the latter

part of April and the peak occurs anytime from

the 20th of May to the 20th of June. After that

it drops very rapidly and keeps on dropping in the

latter part of July and August until there is hardly

any water in the river. Irrigation has had the effect

of prolonging the flow of the river from Smith

Valley to Antelope Valley. The return flow in Smith

Valley is not as great as in Mason Valley because

it is flat. The bulk of the land was irrigated prior

to the construction of the reservoir from April 1 to

July 15. There is very little flow after July 15.

During the last three years since I have been dis-

tributing water, there is not enough water in the

natural flow to irrigate the lands in the months of

July, August and September without storage. The

natural flow has gone as low as 14 second feet at

Coleville in August, 1926. I haven't the August

measurements at Coleville for this year (1928).
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When I was there this summer it was low as 30

second feet. There are 80,000 acres of lands irri-

gated on [833] the Nevada side during the flood

flow. Prior to the reservoir about the same amount

was irrigated up to about July 15. About 57,000

acres of land on the Nevada side in the Irrigation

District were given priorities in Decree 731. The

difference between 57,000 and 80,000 acres was that

some pasture land was irrigated at flood time. The

natural flow is not enough to properly irrigate the

80,000 acres. We have to store water. The same

condition exists as to the 57,000 acres. I have

never known the river when there has been enough

water to irrigate throughout the entire irrigation

season during the last part of July and August and

the first part of April. Potatoes cannot be matured

without late water up to September 15. Without

water in June, July, August and September, you

can raise the first crop of alfalfa with fiood water

and a very small second crop. You have to have

about the same water for grain as for alfalfa. The

soil would raise grain exclusively, but it would not

be feasible. You should diversify the crops. Not

many people raise potatoes. The same condition

exists as to the decreed water rights. There are

two or three decreed rights that do not get reser-

voir water. The method of serving the decreed land

is to use the decreed water, and when it is gone, to

use storage. Dui'ing the three years of my service,

they have had to rely upon storage to mature crops.
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They had very httle stored water in 1924. Bridge-

port dam was not in at that time. They did not

have sufficient water in 1922 and 1923 to mature

their crops. I was raised on a ranch; was first a

mining engineer, but my experience as an agricul-

tural has been since I have been in the District.

You would have to have storage to raise a full crop.

[834]
'

' Q. In your opinion, Mr. Parker, is it feas-

ible to irrigate 10,000 acres of land upon the

Indian Reservation, situated as it is, at the

extreme north end of the Walker River, with-

out storage?

Mr. Harwood: I object to that as irrelevant

and immaterial. On the further ground that

the witness is not qualified to answer.

The Master : I will permit it.

A. They would have to have storage if they

irrigated that much land.

Mr. Kearney: We will offer in evidence the

two sheets, one being signed by I. T. Whistler,

representing the delivery of flow of water at

the Indian Reservation dam, and the other

being a tabulation for the month of June at the

Wabuska Gauging Station.

The Master: Any objection?

Mr. Harwood: Very well; no objection.

Mr. Kearney: We will offer the three docu-

ments.

The Master: Defendants' Exhibit *'D."



794 United States of America vs.

(Testimony of George Parker.)

Defendants' Exhibit "D" consists of three sheets

showing river flow figures, one being a blue print

copy of the record of daily discharges in second

feet of Walker River near Wabuska for the year

ending September 20, 1926. Sheets 2 and 3 are

tyj3ewritten daily measurements showing the water

received at the Indian Diversion Dam during the

months of May and June, 1926. The three sheets

are as follows: [835]
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DEFENDANTS' EXHIBIT "D"—Sheet 2

Schurz, Nev.

3rd May, 1926

Mr. Geo. Parker,

Water Commissioner

Yerington, Nev.

Following is the river flow at our diversion dam

during the month of May, in Cubic Feet per Second.

May 1. 35

2. 35

3. 39

4. 35

5. 40

6. 47

7. 42

8. 41

9. 47

10. 37

11. 47

12. 42

13. 52

14. 41

15. 50
*

16. 54

17. 50

18. 50

19. 84

20. 108

21. 118
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May22. 88

23. 84

24. 68

25. 64

26. 54

27. 57

28. 47

29. 42

30. 46

31. 35

I. T. WHISTLER,
Foreman in Charge. [838]

DEFENDANTS' EXHIBIT "D"—Sheet 3

Department of the Interior

United States Indian Service

Schurz, Nev.

July 3, 1926.

Dear Sir:

—

The flow of the Walker River at our diversion

dam for the month of Jime is indicated by the

figures below which are in Second Feet,

June 1 35

2 40

3 35

4 43

5 54

6 45

7 41
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Jime 8 47

9 42

10 42

11 47

12 58

13 m
14 106

15 84

16 57

17 50

18 40

19 10

20 10

21 7

22 7

23 7

24 10

25 35

26 27

27 10

28 10

29 27

30 19

3/1111

37.03 Mean
Yours Truly,

I. T. WHISTLER
2221.8 acre ft. [839]
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Direct Examination continued

The 62 second feet shown on the first sheet of

Exhibit D for the first day of July, 1926, is part

return flow from the Miller Ranch and part natural

flow of the river. By the first of August the natural

flow of the river dropped so low in 1926 there was

hardly any natural flow for anybody. We regulate

the flow at the Wabuska Gauge as nearly as we

can so as to deliver 20 or 25 feet at the Indian

Reservation. This was by agreement through the

Federal Court. The Indians were to get about 1500

acre feet at the reservation during the month. This

amount was furnished out of natural flow and the

1500 feet per month was not released unless it was

natural flow. If the bed of the river was wet, it

would take about 2 days for water turned over the

(Yerington) weir to reach the Reservation diver-

sions. It would take about 5 days for 100 second

feet measured at Coleville to reach the Reservation

if the river bed were wet. If it were dry it would

not reach there. Storage water in the latter part

of the season serves to keep the river bed wet.

Cross Examination

By Mr. Harwood

:

100 c. f. s passing the Coleville gauge would not

reach the Indian diversions if permitted to run all

summer on account of evaporation and percolation

losses unless there was irrigation in Antelope, Smith

and Mason Valleys.
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On June 30, 1926, the Coleville Gauge was dis-

charging 206 second feet. It was all being used for

irrigation in Antelope Valley, and on the same day

there were 71 feet return flow from Antelope Valley.

On June 23, 1926, there were 240 cubic feet dis-

charging through the Coleville Gauge and 101 sec-

ond feet through our gauges at the North (low^-

[840] er) end of Antelope Valley. On the 16th the

Coleville Gauge was 292 second feet and our gauge

was 215 second feet. On the 19th the Coleville

Gauge was 265 second feet and our gauge 137

second feet. There is some drainage in Smith Val-

ley. About % goes to the Walker River and % to

Alkali Lake the other wa}^ The Walker River drain

empties into the river 15 or 18 miles upstream from

the junction of the East and West Walker Rivers

and above Wilson Canon. It will carry 25 or 30

feet of water. A little water, 1 or 1% feet, from

Antelope Valley drains directly into Topaz Lake.

They raise two good crops of alfalfa in Antelope

Valley if the}^ get enough water. In Smith Valley

the raise three crops; in Mason Valley three crops.

They have been raising alfalfa in Mason Valley for

35 years to my knowledge. I wasn't there further

back than- 35 years. They have some natural grass

there, and in all of these valleys there is some

native grass if it is irrigated. They cut some native

grass high in Antelope Valley. In Mason Valley

and Smith Valley the native grass is nearly all

used for pasture. I am familiar with the Indian
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farms on the reservation. I have known alfalfa

fields on the reservation for 20 years or so; have

seen grain crops ; they also raise grain—some Spring

wheat, barley and oats. I have seen patches of

winter wheat, and when I was a boy they were still

planting it there; more Spring wheat than Winter

wheat. The wheat harvest is generally in July.

Winter wheat comes a little earlier, in the last part

of June. The first crop of alfalfa is generally cut

between the 15th of June and the 15th of July. It

depends upon the season and the farmer, and

whether it is pastured in the Spring. Crops ripen

in Antelope Valley a little later than in Smith and

Mason Valleys. At places, but not always, they

raised [841] two crops of alfalfa before they had

reservoirs. I have seen three crops of alfalfa in

Walker River Valley before they had reservoirs

that is in years when there was lots of water.

Potatoes were raised in all three valleys before they

had reservoirs. They shipped some car loads of

potatoes out of the valley.

The year 1889 was dryer than 1924, and that was

about as dry as any. The year 1926 was practically

as dry as 1924. 1927 was a fairly good year; 1928

was dry; about as bad as 1926. There axe two or

three places that get no storage water. The Heidt-

man and Bassman places just out of Yerington;

about 500 acres get no storage water, and another

one is McKay's in Smith Valley. I am one of the

water commissioners appointed by the Federal
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Court under Decree 731, and I distribute the water

from the natural flow in accordance with the decreed

priorities and distribute the reservoir waters accord-

ing to their apportionments. When the river flow

is insufficient to serve the decreed rights, then the

late priorities are shut off accordingly. Everyone

in the District has reservoir rights except the two

or three mentioned. They all get storage rights and

their decreed rights. I was not a Director of the

District at the time the District determined what

decreed rights would pay the construction cost and

the storage rights were apportioned. I did not have

anything to do in setting the amount of water they

got, or when they got it, and I don't really know.

I do not remember whether the river went dry at

my place in 1926. Defendants' Exhibit D shows the

exact flows.

Redirect Examination

By Mr. Kearney:

The difference between the 57,000 acres under

Decree [842] 731 and the 80,000 acres irrigated is

represented by pasture that is irrigated once during

the high water. Two crops of alfalfa were seldom

grown in Mason and Smith Valleys prior to the

construction of the reservoirs. They did not always

get two crops in Mason Valley. Since I have been

there they did not get two crops if they had to

depend wholly on the flow of the river. I have been

in Mason Valley 12 years. Before the reservoirs

were constructed a great deal of the land in Mason



804 United States of America vs.

(Testimony of George Parker.)

and Smith Valleys went dry after July 1. It was

about the same in the whole water shed. A little

alfalfa is raised in Antelope Valley and none in

Bridgeport Valley—unless there might be an acre

or so. It is too high for alfalfa; too cold.

We start storing in the reservoirs on the first of

ISTovember. We have to draw on our storage at times

in March and April, and then we store from the

peak flow if possible. 1100 second feet of water is

required for the irrigation of the land in the Dis-

trict, measured at the upstream gauge. All of the

farmers irrigate at the peak flow so as to protect

their storage for later use. They use 1100 second

feet of water during the flood season which is more

than the decree lists. The additional lands not men-

tioned in Decree 731 have only reservoir storage for

a source of supply. In August, 1926, there were 14

second feet flowing at Coleville Gauge and on the

same day there were about 17 feet coming to the

Bridgeport Reservoir. The figures in Exhibit D for

August, 1926, do not truly reflect the natural flow

in the stream. I turned water over the weir regard-

less of the natural flow in the stream by reason of

the district's agreement with the Indians so this

accounts for the fact the figures for August, 1926,

do not reflect a natural flow of the [843] stream.

When I mentioned the drainage in Smith Valley

as % going to the Walker River and % the other

way to Alkali Creek, I had reference to the colony

district of Smith Valley, which is a small part of



Walker River Irr. Bist. et al, 805

(Testimony of George Parker.)

Smith Valley. About 1500 acres of the cultivated

land in Smith Valley is drained into Alkali Lake

north of the colony district and is not returned to

the stream. There is not always enough water in

the direct flow to irrigate the old rights back in the

'60s every season. There are a good many acres

of land paying for storage that don't use it. They

have not started to use it yet. They sell it to others

who do want to use it. I transferred 10,800 acre

feet this year. That has been the custom since the

reservoirs were built. There has been an increase of

only 4,000 or 5,000 acres of irrigated land since the

construction of the reservoirs. The reservoirs were

filled this year (1928). We carried over some 50,000

acre feet from last year. We now have only about

5,000 acre feet left in the two reservoirs. Probably

1500 acre feet got into Walker Lake this year at

the time when Topaz was full and we could not

store any more in Topaz.

CHARLES F. HOLLAND,

a witness, called by defendants, testified as follows:

Direct Examination

By Mr. Kearney:

I have resided in Yerington since 1879. Came to

Nevada in 1875, to the Moapa Indian Reservation,

and was transferred to Pyramid Lake in 1876, and

from there came to the Walker River Reservation
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in August, 1876. There was very little land under

cultivation then; probably 50 acres. There was 7

or 8 acres which was less than ^ of a mile from the

old reservation house on the west side of the river.

That was about the largest spot I knew of. There

was [844] a little imder cultivation on the east side

of the river. In 1876 the agency house was four

or five miles up the river from the Town of Schurz,

and probably 6 miles from the lake. In 1876 the

only buildings were a small house, a little store,

a corral and stable. The Reservation house was

built partly of logs, and the balance of boards and

stone; the stable was constructed of cottonwood

logs. The corral was built of willows. There were

no Indians at all on the Reservation at that time.

In August, 1876, there were three ditches that I

know of; one up about 10 or 12 miles—^about 8 or

9 miles above the Reservation house in what is

called the Campbell place. There was no dam in the

river. The only water they could get was when

the river was a little bit high. That was the only

ditch above the Reservation house. In the ^dcinity

of or below the Reservation house, there was one

ditch just the same as the ditch up on the Camp-

bell Ranch. There was no dam in the river and

there was only one on the west side about half

a mile above the Reservation house where there

had been a dam, but the river was high in 1876,

and washed the dam out. The ditch by the Camp-

bell place was 2% feet wide. You could not trace

it more than half a mile. The one ditch on the east
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side near the Reservation house was about % mile

long and the one on the west side might be a mile.

Each would average about three feet wide. They

were dug with shovels. There were no agricultural

tools on the reservation then,—^nothing but a wagon

and a buckboard. There was one yoke of oxen, no

plows and no harrow. I remember of only a few

shovels. There might have been some scythes to

cut hay, but they cut most of their grain with a

butcher knife. My father who was the reservation

farmer issued to them two or three butcher knives

that I know of. He was the only Government [845]

employee on the reservation. The Indians had

nothing with which to plow; no harness, no imple-

ments. I never saw them sow any grain, but I

saw a few little patches growing and the squaws

would go out and cut it with butcher knives and

throw it in a basket and beat it out with a stick.

This continued as long as I lived on the reserva-

tion, two years and a half. I left in 1879. A man
named George Frazier had charge of the reserva-

tion when my father took it over. He lived around

Pyi-amid Lake somewhere. Frank Campbell was

there before we went there. Most of the grown up

Indians that we knew are now dead. Does not

know Charlie Wilson by that name. When we left

the reservation in '79, I don't think there was any

more land in cultivation than I saw when I went

there; possibly 50 acres. The principal crops were

a little barley and wheat ; no alfalfa ; no vegetables.

The Indians lived by fishing, hunting rabbits, on
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berries and tabooza. I bought as high as a ton

of trout off the Indians that they would catch in

one night in the river. I paid 10 cents a pound

and shipped them. They never caught any fish in

the lake. They put a little willow fence in the river

and fished with dip nets. There were no more

farming implements when we left in 1879 than

when we went there. There were about 1500 fuzz-

tails (saddle horses) running on the reservation.

They were never broken to work. The Indians

would work for the whites in the hay fields, work

at ditch work and one thing and another, the same

as they do now. There were 400 or 500 adult Indians

living there in wickiups when I first went there.

There was no cultivation in Campbell Valley under

the ditch. They cut a little natural grass, 4 or 5 tons

in one place. They did this for a year or two. I

bought some hay from one of them. Do not know

how [846] many Indians were working on the 50

acres that was cultivated. There might have been a

dozen small patches. My father never distributed

any seed to the Indians because he did not have any.

I think it was in 1878 that I saw the first grain

growTi there. The dam was not rebuilt until 1879

as my father was not furnished money to build the

dam. The Indians would do very little work on

there without pay. I ran cattle on the reservation

off and on for 25 years after I left there. I did not

%ave a lease.



Walker River Irr. Dist. et al. 809

(Testimony of Charles F. Holland.)

Cross Examination

By Mr. Harwood:

I was bom in 1854. I shall be 75 on the 28th day

of this month. My father was the farmer on the

reservation and not the agent. George Frazier was

the farmer when my father took over the work.

Redirect Examination

By Mr. Kearney:

After leaving the reservation my father and

myself bought a ranch in Mason Valley and en-

gaged in farming and stock raising for about 40

years. I used to buckaroo over the reservation

every week, looking after my cattle. I think they

started to increase the cultivated land on the reser-

vation in the last ten or twelve years.

J. I. WILSON,

a witness, called by defendants, testified as fol-

lows:

Direct Examination

By Mr. Kearney:

I was born in 1859. Came to Mason Valley with

my father in 1863. My father bought the Wheeler

Ranch. There were probably five or six ranches in

Masion Valley in 1863. Am familiar with the dif-

ferent valleys in the Walker River Basin. The first

time I was on the Indian Reservation was in 1885.
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There were a few little ranches on the reservation

along the road for a mile or so—small patches of

grain and [847] alfalfa; green land. The cultivated

areas of Mason and Smith Valleys have been de-

veloped gradually since 1863. Have noticed the flow

of the river since I was 9 or 10 years old ; flow very

A^ariable both year after year and from month to

month. The peak flow is generally from May 20 to

about June 20. After July 20, the water always

got short, except in occasional years. Since there

has been more irrigation upstream, the flow was

more equal. The irrigation above seems to act as

a reservoir. At first it would spurt up and get very

high and then it dropped down to almost nothing.

Have never seen the river dry at my place but

farther down it is dry. There has always been a

return flow from Smith Valley. I have seen the

river practically dry in 1889 and 1877 on the Miller

and Lux Ranch north of Yerington. A great many
farmers there had to scrape holes 7 or 8 ft. in the

river bed so that cattle could get water.

The early settlers lived on the river bottom.

There was more or less natural grass along the river

bottom and a good many sloughs run from the river,

so when the river is high, it runs out through those

sloughs and overflows the ground. There were no

ditches out on the bench lands in those early days.

The development of the bench lands began about

1875 when my father and uncle built the tunnel

ditch. Some of those on the bench lands lower down

the valley perhaps commenced along about 1872.

I
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The return flow that is coming from the irrigated

lands of Smith Valley has almost doubled the flow

of water that was originally in the river in the fall,

as well as increasing the flow throughout all the

winter. This valley is dependent upon agriculture.

Without water the land is worthless. The irriga-

tion works have cost very large sums; [848] the

ditches possibly $100,000 or $200,000. One ditch

cost $35,000. The reservoirs cost about $1,000,000.

Have known the Indians on the reservation since

1863. My present occupation is banker at Yering-

ton.

The principal means of livelihood of the Indians

has been working for the whites. They did not like

to work for themselves. They would rather work

for someone than work for themselves. That is the

Indian character. They used to gather pinenuts,

bimch grass seed and toboose. They used to fish a

good deal and dry the fish. On the Indian farms the

irrigation and production of crops is not as boun-

tiful as: on the same area on the white man's land

in Mason and Smith Valley. I do not think the

Indian is equal to the white man in anything. They

never did raise grain to any great extent. We owned

two grist mills and used to grind all the wheat that

they had to grind. It used to be two or three sacks

apiece for 30 or 40' Indians until the last 20 years

;

since then, they would bring as high as 8 or 10

sacks apiece. The wheat wasi threshed out on the

gTound and was full of dirt.
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If 10,000 acres of land were irrigated on the

Indian Reservation, it would mean the drying up

of all the lands in Mason and Smith Valleys and

up the river because it would take more water at

the reservation by the time it got down there, count-

ing on the evaporation, than what is being used now
up the river. In fact we have not enough water

today, even with stored water, for the land we have,

unless there is a big water year. If you took the

water away from those farmers; there would be no

farmers and there would be no Yerington. It would

hurt the whole commmiity. It would hurt the bonds

that have been issued and secured on the District.

Ever}' farmer that was driven out would increase

the bonded indebtedness of [849] those who were

left.

I think there is a good site for a reservoir for the

Indians at Parker's. It is small but big enough for

all they need. Plenty of water could be stored there

to supply 10,000 acres of Reservation lands from

the winter flow and the peak water that gets away

from Mason Valley. They would have plenty of

water for their lands and the reservoir would round

it out the same as the whites have done with theirs.

My estimate of the additional acreage upstream

that would be dried up to serve the same area down

below would be 25% more land.

''Mr. Kearney: Q. By that you mean there

would be from 12,000 to 15,000 acres dried up

above to serve 10,000 below on the reservation?

A. Yes, sir."
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I think the figures of crop production for 1924

testified to by Mr. Kafoury are very conservative.

From my experience on the river since 1863, they

could not irrigate without storage 10,000 acres of

land on the reservation every year. If they had the

natural flow they would be able to do so some years.

It is not economical to grow only one crop of alfalfa.

Wild hay does not pay. My father sowed the first

alfalfa in 1867, but it didn't do any good. About

1872 was the first successful alfalfa sowing in the

valley. I am President of the Walker River Irri-

gation District and have been from the first.

The conditions before the reservoirs were built

were that there would be plenty of water up to

about the 15th or 20th of July, and then in a great

many years they would not have any water from

that time on. They could get one crop of alfalfa

and then a little crop for the second. A great many

[850] did not get any. We did not consider it

economical farming, so we put in reservoirs.

If a 10,000-acre project was established on the

reservation without storage, depending on the nat-

ural flow, we would be just that much shorter of

water than we are now. The reservation would be

short in the fall of the year a good many years.

They would get plenty of peak water which they

now get, but in August, they would be short of

water most of the years down there for 10,000

acres; very short. In fact, they would have no

water in August except for a few acres.
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We had a verbal understanding in 1924 and 1926

with the agent on the reservation that we would

furnish something like 1500 or 1800 acre feet of

water per month during the irrigation season. It

was not a steady flow, but w^e were going to rotate

with them. The water we furnished them was a

combined flow both from the reservoir and from

the river. We furnished the water irrespective of

where it came from. They were to have that much

water. When we figured it out at the end of the

season, I know we furnished them more than we

agreed to.

Cross Examination

By Mr. Harwood

:

I own land adjoining the original Wheeler place.

The Wheeler place had been taken up under the

Utah Territory law, a kind of squatter's right; the

land was not surveyed in that country at that time.

There were 640 acres of the Wheeler land. 100

acres of the original Wheeler tract has a decreed

right for 1861, in Suit No. 731. The latest water

right I have is about 1890. All this land is in the

Walker River Irrigation District. In the division

of my father's land, I got 760 acres, of which there

is about 450 or 500 acres irrigated. I have storage

rights also. [851] I pay assessments on all my land

for storage, overhead and benefits.
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Redirect Examination

By Mr. Kearney:

First knew Charlie Wilson, the Indian who testi-

fied in about 1867 or 1868; knew him at our

ranch and at Pine Grove. He was about 4 or 5

years older than I am.

FEANK W. SIMPSON,

a witness, called by defendants, testified as follows

:

Direct Examination

By Mr. Kearney

:

I live in Smith Valley; was born there in 1873;

began farming in 1889 ; was raised in Lyon County,

Nevada ; have been familiar with the Walker Eiver

Basin ever since; live at Wellington in Smith Val-

ley ; began farming there for myself in 1889. Know
the land in Bridgeport Valley. Run stock in the

mountains near there. Own Poore Lake, built in

1902 or 1903. It is located off of the West Walker

River about a mile east of Leavitt Meadows. Has

a capacity of 1000 or 1200 acre feet. The Walker

River water shed above 8,000 feet elevation is prac-

tically all granite rock. The water runs right off.

During the heavy run-off the water will rise 2 or

3 feet in the evening and drop 2 or 3 feet in the

morning.
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I am familiar with Antelope Valley. In the spring

when the ditches are all full the return flow will be

75% or 80% of what goes out into the ditches. In

the latter part of August the return flow will be

from 30% to 40%. This is when you are working

on a 100 to 150 ft. head. In the spring they turn

out a lot of water to store it in the lands; soak

up the lands for the dry part of the season. That

prolongs the flow of the river downstream and grad-

ually drains out. It acts as a storage. Practically

the same system is [852] followed in Smith Valley.

It shows up better in Smith Valley than it does in

Antelope Valley, due probably to the difference in

the type of the soil and the distance from the river.

Practically the same situation exists in Mason Val-

ley. That is a larger valley than Smith, much wider

and longer. There is a little less fall of the river

in Mason Valley than in Smith Valley. The channel

of the river through Mason Valley is about the same

as in Smith Valley. The bed of the river is sandy

or kind of adobe, a little heavier ground than there

is in Smith Valley ; it is tighter. Sand channels run

all around through it.

During the spring season we are a little short of

water. Duiing the peak season we have more water

than is necessary, and then in the latter part of the

season it has been short ever since I can remember,

irrespective of the quantity of land that has been

cultivated. There has been a gradual increase in

the cultivated land, and not all of the land is culti-

vated yet. Before the increase, we were short of
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water the latter part of the season. The reservoirs

were necessary. Before we put in our reservoirs

we got anywhere from 30% to 60% crops, and since

then, with the exception of 1924, they run anywhere

from 60% to 100%. What we call a 100% crop is

based on three crops of hay alone. If the reservoirs

were eliminated, it would mean a 30% to 60% crop.

The assessed valuation of the agricultural lands

in Bridgeport Valley on the East Walker is about

$1,300,000, figuring on a 25% basis. The live stock

up there is all connected with Yerington and Cal-

ifornia places, but I figure that there is in the

neighborhood of 100,000 head of sheep and possibly

10,000 head of cattle pastured there. [853] Sheep

are worth $12.00 per head; cattle $75.00'; besides

there is the wool, worth about $2.50 to $3.00 per

sheep. The stock is all taken out in the winter, prin-

cipally to Smith Valley, Mason and Carson Valleys.

The balance of it goes off to California.

I have been familiar with the Walker River In-

dian Reservation since I was a kid. It has always

looked like a play outfit; a lot of little gardens

down there; little patches. I know about the turn-

ing of water into the river in July, 1924 from the

reservoir for the purpose of getting water to the

Indian Reservation. The river bed was dry in

the lower part of Mason Valley. No water reached

the reservation. This was sometime in the latter

part of July. At that time the bed of the river

between Topaz Reservoir through Mason Valley,

and the Indian Reservation, was moist all the way
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down. There was a little water in it. The District

was using its stored water at that time. There was

no return flow. At that time the flow of the river was

very low ; 14 feet at Coleville and 12 feet at Bridge-

port.

In 1926 I remember a discussion between the offi-

cials of the Irrigation District, about sending water

down the river to the reservation, provided that

there was water enough in the river to get down.

I was led to believe that some of it got there. The

river channel was wet all the time. There may have

been a part of the District, from the Miller and

Lux weir to the Reservation, where the channel was

dry; I mean practically dry; there was no water

'flowing.

In my opinion, there is not enough water to prop-

erly irrigate 10,000 acres of the reservation lands

in July, [854] August and September even though

all the water in the stream were permitted to flow

down to the reservation "not one year in ten, I

wouldn't say: If one year in ten."

The Rio Vista reservoir site looks all right. There

is another site at the Parker Ranch. There is in my
opinion enough water during the flood season of

the river and during the non-irrigation season to

furnish 30,000 feet of water to fill a reservoir, for

the Reservation, exclusive of the present storage.

The District reservoirs have not been constructed

to their full capacity. From my experience and

studies on the stream, the appropriations of the

district for proposed storage would not consume, if

1
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the reservoir were constructed, all the available

water supply of the Walker River.

^'Mr. Kearney. (Q). Mr. Simpson, in order

to insure sufficient water to fill the reservoir

at Rio Vista, if constructed, do you know

whether or not the Irrigation District has pro-

posed or offered to release any of the flood

water rights in order to maintain that flow?

Mr. Harwood. I object to that as irrelevant

and immaterial. Improper, too, and the witness

certainly has no apparent authority

—

The Master. I do not see its materiality at

this time, but I will permit the question to be

answered subject to the objection.

A. The Directors of the Walker River Irri-

gation District, or Directors of the defense

committee in this law suit, we have offered

that if a reservoir be built down there that we

would guarantee 30,000 acre feet.

Mr. Kearney. (Q). Per annum?

A. Per annum.

The Master. Mr. Kearney, does not this

amount to an offer of compromise and incompe-

tent evidence? [855]

Mr. Kearney. No, I think it goes to this,

your Honor: It is our theory that there is

not sufficient natural flow in the river during

the irrigation season to take care of the land

that they propose to irrigate. And that the Dis-

trict has, in order to irrigate its lands, con-

structed reservoirs, and I think it goes to the
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fact that instead of destroying lands that are

dependent in part upon the natural flow of the

river, that the reservoir, if water be available,

is the proper source to obtain it.

The Master. Well, we will let it stand sub-

ject to the objection.

Mr. Kearney. This also, your Honor, would

go to the point that there is another available

source of water supply. That is competent, that

there is an available source of water supply.

That is all. You may cross-examine.

Cross-Examination

By Mr. Harwood

:

In July of 1924, just after this suit was brought,

the District stored the natural flow of West Walker

River in Topaz Lake for five days, and then turned

it into the river in a head of 750 second feet. Do
not know how long it took to draw the water from

the reservoir. I had a bet that it would never

reach the reservation. Our ditch supervisor said

that the turn-outs all down the river were closed

so that this water could get by and go down to the

Indian Reservation, but the Government engineers

claimed they weren't all closed, so I don't know

which is correct. I had a bet it would never reach

the reservation with some of the Walker River

Irrigation officials, so I watched whether the Ante-

lope Valley people w^ere turning the water on to

their lands. I never heard a rumor that they were

doing that in 1924. I don't see any real farming
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on the reservation. It looks like they are playing.

I think they depend on working in the potato and

harvest fields for wages and make the principal

part of their living on the upper end [856] of the

river.

Water was released from Topaz and Bridgeport

Reservoirs in 1924 for the reservation. It did not

^•each there with all intervening diversions shut

down.

*'Mr. Kearney. We desire now to offer in

evidence an application of the superintendent

of the Walker River Indian Reservation filed

with the State Engineer of Nevada December

24th, 1910, numbered serially 1914 in the State

Engineer's office, a certified copy.

The Master. Who did you say that was

made by?

Mr. Kearney. S. W. Pugh, superintendent

of the Walker River Indian Reservation.

Mr. Harwood. We object to it on the ground

that it is irrelevant, immaterial and incompe-

tent evidence to prove an estoppel. I suppose

that is what it is offered for, Mr. Kearney"?

Mr. Kearney. For all purposes.

Mr. Harwood. It is irrelevant and immaterial

for any purpose whatever.

The Master. It will be admitted subject to

the objection and will be marked defendants'

Exhibit E."

Mr. Harwood. I want to add the further

ground that it is not shown to be by authority
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of any executive or administrative officer of

the United States.

The Master. That objection v^ill be consid-

ered made. '

'

DEFENDANTS' EXHIBIT E

is an application for peiinit to appropriate public

waters of the State of Nevada, filed in the office of

the State Engineer on December 24, 1910, Serial

No. 1914, by S. W. Pugh, Superintendent Walker

River Indian Reservation, such application being

made in behalf of the Indians of the Walker River

Reservation. The source of the proposed appi'o-

priation is designated as the Walker River. The

amount of water applied for is 150 second feet

[857] (40 miners' inches to one second foot) ; the

water to be used for irrigation and domestic pur-

poses and to be diverted from its source at a point

1510 feet north 51°30' west of the i/4 section corner

between Sections 4 and 9, T. 13 N., R. 28 E., M.D.M.,

said point being on the easterly bank of the Walker

River. The number of acres to be irrigated is 4800

acres situate in Sections 25, 36 and 31, T. 13 N.,

R. 28 E., and Sections 1, 5, 6, 7, 8, 9, 12, 13, 36, 17

and 18 in T. 12 N. R. 29 E. Irrigation to commence

a])out March and end about November of each year.

The description of the proposed works is as fol-

lows:

"Water is diverted by low rock dam simply

sufficient to check somewhat the flow of the

stream. Water is taken into the ditch through
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a concrete head gate practically on level with

the bottom of the stream and is conveyed and

distributed through open ditches." (p. 2)

The estimated cost of the works is stated about

$70,000 and the time required to construct the same

10 years, as follows

:

"Five years for the completion of irriga-

tion canal and five years for getting the land

in condition to be irrigated." (p. 3)

The application was approved by the State Engi-

neer, Wm. M. Kearney, on August 10, 1913, sub-

ject to the following conditions:

"This permit is granted subject to numerous

prior applications now pending on Walker

River, but as this application is lower than

all others on the source it can not interfere with

prior filing and authority is hereby given for

the applicant to use the water which naturally

finds its way into the stream above his point

of diversion, and with the priority of the date

of the filing of this application.

The amount of water to be appropriated

shall be [858] limited to the amount which can

be applied to beneficial use, and not to exceed

48 cubic feet per second.

Actual construction work shall begin on or

before October 1st, 1913.

Proof of commencement of work shall be

filed before Nov. 1st, 1913.
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Work must be prosecuted with reasonable

diligence and completed on or before Oct. 1st,

1916.

Application of water to beneficial use shall

be made on or before Oct. 1st, 1920. Proof of

the application of water to beneficial use must

be filed with the State Engineer on or before

Nov. 1st, 1920." (p. 304)

The application (Exhibit E) is endorsed as fol-

lows:

"Cancelled June 6, 1921 because of failure of

applicant to comply with provisions of permit.

J. G. SCRUGHAM, State Engineer."

E. F.

"Mr. Kearney. I now offer in evidence ap-

plication for permit No. 182 in the State Engi-

neer's Office, filed by C. H. Asbury, Agent for

the Walker River Indians.

Mr. Harwood. We object to it as irrelevant

and immaterial. Incompetent evidence to bind

the United States. Not shown to be made by

the authority of any executive or administra-

tive officer of the United States or by the Con-

gress of the United States.

The Master. It may be admitted subject to

the objection, marked Defendants' Exhibit F."
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DEFENDANTS' EXHIBIT F

is an application for permit to appropriate the pub-

lic waters of the State of Nevada, Serial No. 182

and to which is attached a certificate of appropria-

tion of water signed by W. M. Kearney, State Engi-

neer. The application and certificate are substan-

tially as follows: [859]

"1. Date of receipt of Application Aug. 12,

1906.

2. Name of applicant C. H. Asbury (Agent)

for Indians of W. R. Res. Postoffice address

Stewart, Nevada. County Ormsby Co.

3. The quantity of water claimed is 150 cubic

feet per second.

4. Source of water supply flood waters of

the Walker River.

5. Location of point of diversion SE cor. of

NEi/4 Sec. 9, T. 13 N., R. 28 E.

6. To be used for:

I. Irrigation and domestic use:

(a) Number of acres to be irrigated five

thousand one hmidred and twenty

acres.

(b) In the following legal subdivisions

Ei/s Sec. 36, T. 13 N., R. 28 E., SVs
Sec. 5, Sees. 6, 7, 8, 9, 16, 17, 18, T.

12 N., R. 29 E.

7. Estimated cost of works fifty thousand

dollars.
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8. Description of works of diversion:

I. Kind of works (reservoir, dam, ditch,

flume, pipes or otherwise) Brush and rock

dam.

II. Dimensions of works:

(a) Height of dam 8 feet ; length of dam
at top, 66 feet ; length of dam at bot-

tom, 66 feet;

(b) Size of head-gate—width 12 feet;

height, 8 feet

(d) Ditch (flume or pipe)—width at bot-

tom, 12 feet ; width at water line, 21

feet; Average grade per mile is 3

feet. Length of ditch is 8 miles, and

crosses the following quarter sec-

tions: NW14 SW14 SE14 Sec. 10,

SW14 Sec. 14 SW14 SE14 Sec. 23

NE14 SE14 Sec. 26 SW14 Sec. 25,

NE14 Sec. 36, T. 13 N. R. 28 E.

SWi^ Sec. 31, T. 13 N. R. 29 E.,

NEy4 Sec. 6 SW^A SE14 Sec. 5

NW14 NEi/4 SE14 Sec. 9, SW14
Sec. 10 to NW% NE14 Sec. 15, T.

12 N. R. 29 E. which is the point of

intended use. [860]

APPROVAL OF STATE ENGINEER
This is to certify that I have examined the

within application for a permit to appropriate

the public waters of the State of Nevada and

hereby grant the same, subject to the following

limitations and conditions:
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The amount of water to be appropriated not

more than one hundred fifty cubic feet per

second.

The construction of the within described

works to be commenced not later than April 1,

3907.

One-fifth of the work above specified to be

completed on or before October 1, 1907.

The whole of said work to be completed on

or before April 1, 1908.

The time for the proof of beneficial use of

water appropriated in accordance herewith, to

extend to April 1, 1910.

Witness my hand this twenty-ninth day of

December, 1906.

HENRY THURTELL
State Engineer.

REMARKS
Proof of Beneficial Use filed Nov. 9, 1910—

Map filed.

Folia

82 Drawer 41.

Certificate No. 98 Book 3 P. 98 issued May
13, 1913, for .32 C.F.S.

Application No. 182. Certificate Record No.

98 Book 3 Page 98.
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THE STATE OF NEVADA
CERTIFICATE OF APPROPRIATION

OF WATER
Whereas, S. W. Piigh, as Superintendent for

the Walker River Indian Reservation has pre-

sented to the State Engineer of the State of

Nevada Proof of Application of Water to

Beneficial Use, from Main Walker River

through Canal No. 2 for irrigation and domestic

purposes, the point of diversion named in said

application being as follows: in the SEI4

SW14 Sec. 4, T. 13 N., R. 28 E., M.D.B. & M.,

at a point from which the quarter comer be-

tween Sec. 4 and 9, same township and range,

bears S. 51°30' E., 1510 feet distant, and, sit-

uated in Mineral County, State of Nevada.

[861]

Now know ye, That the State Engineer, un-

der the provisions of Section 29, Chapter

XVIII, Statutes of 1907, has determined the

amount of such appropriation as follows*.

Name of appropriator Walker River Indian

Reservation.

Postoffice address Schurz, Mineral County,

Nevada.

Amount of appropriation 0.32 Cubic feet per

second.

Date of appropriation August 12, 1906.

Description of irrigated land 8.0 acres in

the Wy2 El/s NW14 Sec. 23; 10.0 acres in the

SW14 SW14 Sec. 25; 10.0 acres in the SEi^
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ST\^/4 Sec. 25; and 4.0 acres in the north part

of the NE14 NW14 Sec. 36; all in T. 13 N.,

E. 28 E., M.D.B. & M. This land is irrigated

from Canal No. 2 which has its diversion on the

east side of Walker River, in the legal subdivi-

sion described above.

Description of use other than irrigation

Stockwatering and domestic purposes.

The right to water hereby determined is lim-

ited to the period between Apr. 1st and Oct.

1st of each year for irrigation, and the use

is restricted to the place w^here acquired and

to the purpose for which acquired; rights for

irrigation not to exceed three acre-feet per

year for each acre of land for which appro-

priation is herein determined. Continued title

to water depends upon beneficial use of water

appropriated.

In testimony whereof, I, W. M. Kearney,

State Engineer of Nevada, have hereunto set

my hand and seal of my office this Thirteenth

day of May, A. D. 1913."

Defendants introduced in evidence their Exhibits

G, H, I, J and K, each exhibit being an application

by the Walker River Irrigation District to the De-

partment of Public Works of the State of Califor-

nia for a permit to store, in California, the then

surplus waters of Walker River and its tributaries

in reservoirs designated therein as Topaz, Bridge-

port, Leavitt Meadows and Pickle Meadows, to-
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gether with the permit issued by the Department

of Public Works of California for storage in Topaz

and Bridgeport Reservoirs. The application [862]

in Exhibit G was filed Oct. 28, 1921, and the permit

therefor was issued by said Department on the 18th

day of June, 1926, and numbered 2538. The applica-

tion in Exhibit H was filed Feb. 21, 1921 for a like

purpose, and the permit numbered 2537 was issued

the 18th day of June, 1926. The application in

Exhibit I was filed Oct. 8, 1919, and the permit

numbered 2536 was issued the 18th day of June,

1926. The application in Exhibit J was filed Sept.

20, 1918 and the permit numbered 2534 was issued

on the 18th day of June, 1926. The application in

Exhibit K was filed Sept. 20, 1918, and the permit

numbered 2535 was issued the 18th of Jmie, 1926.

*'Mr. Kearney. I am sorry, Your Honor. I

will get them certified. There is just one thing

before we close. I gTiess the Court will take

judicial notice of the decisions of the Supreme

Court. It may be unnecessary, but I want to

place in the record or offer for the record at

least a finding of the Supreme Court in the

case of State vs. McKenney, in the 18th Nevada,

page 198, and I offer from that the following

paragraph or finding, which is a statement of

fact by the Supreme Court.

Mr. Harwood. I object to it on the ground

that it is incompetent evidence. It is taken

from one of the opinions of the Supreme Court

as a matter of fact.
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The Mastei\ Well, it may be admitted sub-

ject to the objection.

Mr. Harwood. We except."

Mr. Kearney read from Volimie 18 of the Su-

preme Court Reports of the State of Nevada at

p. 198 from the opinion of Judge Leonard as fol-

lows:

'*In 1861 the Indians were savages in name

and fact. They were entirely unacquainted

with the laws of civilized countries. They were

governed by their own. Their wishes were not

consulted in the making or execution of the

laws. They eked out a miserable existence by

hunting, fishing, begging and sometimes steal-

ing. They neither wanted nor had intercourse

with the whites. Some were peaceable; [863]

others aggressive and warlike. At times subse-

quent to the passage of the Crimes Act, they

stole bands of cattle and drove them away. They

killed inoffensive white men. For these and

acts even more violent they were not appre-

hended and dealt with according to our laws

so far as we know, although they might have

been. See Memorial to Congress by the Legis-

lature of 1862. (Stat. 1862, p. 196)"

"Mr. Sanford. If your Honor please, we
offer the report of the Secretary of the Interior,

a report to the Commissioner of Indian Affairs

for the year 1875-76, Volume 1, page 533 (876)
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Mr. Harwood. We object to it as irrelevant

and immaterial and incompetent to bind the

United States.

The Master. Admitted in evidence subject to

the objection and may be read into the record.

Mr. Sanford. This refers to the Pyramid

Lake Reservation."

Mr. Sanford read from the Report of the Com-

missioner of Indian Affairs for the year 1875- '76,

Volume 1, p. 3, a paragraph referring to the Pyra-

mid Lake Indian Reservation in connection with

the land grant to the Central Pacific Railroad.

"Mr. Sanford. We offer from Executive

documents, Volume 9, 1881, it is a third session,

46th Congress, in the report of the Commis-

sioner of Indian Affairs, on page 96.

Mr. Harwood. We do not see any relevancy

to it. Object to it on the ground it is irrelevant

and immaterial.

Mr. Sanford. I will state. Your Honor, the

only relevancy of this is to show that the In-

dian Department recognized the rights of the

Indians to make treaties through their reserva-

tion of railroads."

Mr. Sanford read from Volume 9, Executive

Docimients, 1881, 3rd Session, 46th Congress, from

the report of the Commissioner of Indian Affairs,

on p. 96, referring to [864] the land gTants to the

railways through Indian Reservations made by

treaty or agreement with the Indians or where the
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treaties or Act of Congress creating the reservation

are silent on the subject; and to another class where

the reserves have been created by executive order,

in which cases the Indians are made tenants at will,

possessing no permanent right to the lands upon

which they are temporarily permitted to remain,

and mentions especially Indian Reservations in Da-

kota, Nebraska and the Walker River Reservation

in Nevada wherein the Indians have recognized the

importance and necessity for railroads and have

readily assented to railroad rights of way stipulat-

ing only for a reasonable compensation.

"Mr. Kearney. Now, if Your Honor please,

I desire to offer in evidence a set of maps show-

ing different entries of land, desert land entries

and homestead entries as well as script state

selections, preemptions, with isolated tracts

within the boundaries of the Walker River Ir-

rigation District of Nevada, in fact everything

on the Walker River within the State of Ne-

vada, and also of lands on the Indian Reserva-

tion that have been allotted.

Mr. Ward. Does that show the lands which

have been patented under desert land entries

and i^atented under homestead entries'?

Mr. Kearney. Yes, they are all segregated

by different colors and by different indications

and a complete list on the back of each show-

ing the areas. It is a very complete tabulation.

Mr. Green. Those are all patented?
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Mr. Kearney. Yes, that is my understanding.

Title has issued. The title has passed from the

United States.

Mr. Harwood. We make the objection on the

record that the notations upon the sheets form-

ing a part of this record are indefinite and un-

certain; misleading in the sense that they are

indefinite and uncertain and do not tend to

prove any of the issues in this case. And on

the further general ground that the evidence

is irrelevant and immaterial and constitutes no

estoppel against the United States. And I re-

fer [865] particularly, in support of the first

part of the objection, to a heading in quotation

marks, ''Date of Sale." and that, without the

testimony of the register and Receiver of the

Land Office the documents are indefinite, un-

certain and inadmissible on the grounds stated.

"The Master. May be admitted subject to

the objection and marked Defendants' Ex-

hibit L."

This Exhibit L. consists of 63 pages of size 16x18

inches, dated June 23, 1928, certified to by the Reg-

ister of the United States Land Office in Carson

City, Nevada, under date of June 23rd, 1928.

The first two pages contain explanatory data and

a recapitulation of areas of land, classifications

and descriptions thereof by townships and ranges.

The remaining 61 pages are sheets shown by sym-

bol in colors upon the to^\^lship plats, showing areas

entered either under the United States homestead

I
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entries, desert entries, isolated tracts, script lands,

lieu selections or Indian allotments and lands sold

or contracted for sale to individuals by the State

of Nevada, all situate within the drainage area of

the Walker River and its tributaries. The Exhibit

shows the following acreage and classification of

lands either entered or sold

:

Acres

State land 140,840

Homesteads and preemptions 39,880

Desert entries 18,720

Isolated Tracts 200

Script 560

Lieu selections 400

Indian allotments 11,980

Total 212,580 [866]

The exhibits disclose that the earliest date upon

which an entry was allowed was January 1, 1870,

and the latest date was Feb. 9, 1928.

The exhibit at the bottom of page contains the

following note:

"Only 10,060 acres of this amount is in-

cluded within the Walker River Indian Reser-

vation in the vicinity of Schurz."

The exhibit also contains the following note by

the Register of the Carson City U. S. Land Office

:

"Relative to the State land selections, there

are many places in the tract books where the

following notation appears :
^ Sold and patented

by the State prior to June 16, 1880.' "
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JOHN A. BEEMER,

called by plaintiff, testified:

Direct Examination

By Mr. Harwood:

I am a ci^dl and irrigation engineer, particularly

an hydraulic engineer. I graduated in 1907 with

the degree of B. S. in Civil Engineering in the

Case School of Applied Sciences, Cleveland, Ohio.

1 took post graduate work and received the degree

of Civil Engineer in 1913, for a thesis on irrigation

engineering work. I began working in the Govern-

ment Reclamation Service in 1907, as junior engi-

jaeer, then assistant engineer, and remained in the

service until 1913. During the latter portion of this

period I was Division Engineer of the Moapa Divi-

sion, Boise project, Idaho. Then I went to the

Philippines as Assistant Engineer of Public Works.

My work there was concerning design, field investi-

gation, water supply work and water rights. I re-

turned to the United States in 1916, and was with

the State of Idaho nearly two years as a con-

struction engineer on small irrigation works. [867]

In 1917, I was commissioned Captain in the United

States Army and went to training camp. In 1921

I became chief engineer of the Walker River Irri-

gation District. Was there five years. During the

past four years I was also Water Commissioner on

the Walker River mider the Federal Court decree

731. In 1925, I designed and supervised the con-

struction of the Montague Water Conservation Dis-

trict in Northern California. Built a dam 1235
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feet long and 100 feet mde, containing 700,000

yards of fill foundation work. The main canal was

20 miles long. The lateral system contains about

60 miles of distribution laterals as well as sub-

laterale and various structures. This also involved

the study of water supply and duty of water. Last

winter I had charge of the Big Springs Irrigation

District in California, in all probably 2550 acres,

involving the reconstruction of that Project. Have

been employed on the Walker River Irrigation

District in storage studies for the extension of their

storage system and in a study of water problems

of the Walker Eiver for the Department of Jus-

tice. Have been at Yerington, Nevada, since June 5,

carrying on my studies of the Walker River water

suppl}^ (Testimony taken Aug. 2, 1929) I have

a contract for irrigation work in Southern Russia

and I shall leave for that work in about two weeks.

During my employment with the Indian Service

in 1918 to 1921 I lived on the Walker River Indian

Reservation and had charge of the construction of

the re-building of the major works of that reserva-

tion and the distribution of water.

There are some 6,000 to 7,000 acres of good farm-

ing irrigable land under the present distribution

system on the Indian Reservation, particularly upon

the West side. That would involve the extension

of the West Side Canal and some [868] little ex-

tension of the East Side Canal. The water require-

)ment is 4% acre feet diverted and 3 acre feet on

the land. The land is mostly sandy ; the drainage is
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good. There is not much chance to get the l)enefit

from return flow from the irrigation system now

on the reservation. The lands in Campbell Valley

are fertile and are about the same character as

the lands below. I have not made any estimate of

the irrigable area in Campbell Valley. I know that

there have been Indian allotments made in Camp-

bell Valley. I am familiar with the Rio Vista dam
site and Campbell Valley could be irrigated by

canals with their intakes at the Rio Vista dam
site.

In connection with my service as Water Commis-

sioner and with the Walker River Irrigation Dis-

trict I made studies and tabulations of the stream

flow in Walker River and stream losses and return

flow.

(Witness produces 7 sheets of tabulations later

introduced in evidence as Exhibit 17, and attached

thereto a tabulation later introduced as Exhibit 18)

Witness continuing: Sheet 1 of Exhibit 17 is a

summary of sheets 2, 3, and 4 of Exhibit 17 which

are records of the delivery of water during the

season of 1922, or a portion of the season, during

which it was necessary to regulate the natural flow

of the river under Court Decree in cause numbered

731. (Exhibit 16). It covers a period from August

] to September 24, 1922. The records cover total

diversions from Antelope Valley on the west side

fork and on the East Fork from the state line clear

through to the lower part of Mason Valley and has

its terminous with the Irrigation District as it is
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now organized. The lands under Decree in Antelope

Valley are about 14,800, but they are not all under

[869] irrigation, only about 12,000. The lands irri-

gated in Bridgeport Meadows are not included in

'these tabulations. There are no diversions from

the Walker River below what is known as the Mil-

ler and Lux Weir, which is the same as the Yering-

ton Weir, which is about three miles below Yering-

ton, except a small Gold Hill diversion of four or

five second feet. The last diversion accounted for

in these 7 sheets is the Spragg-Alcorn-Burley Ditch

which is at the Yerington weir.

Sheet No. 1 shows in second feet the total diver-

sion from the West Fork ; also from the East Fork

and the total diversions in the main Walker River,

and then combined these under the legend ''Total

Diversions for System." Below that is given the

amount passing the last diversion. (Miller and Lux

Weir). Following next is the legend ''Total Diver-

sions for System." Following next is the legend

"Total Supplies Available" in second feet, and

then below that is the statement: "Deduct Stor-

age." This represents the amount that was deliv-

ered from storage during that period. Below that

is the legend: "Total Natural Flow," with a sep-

arate list of total natural flow from East Fork and

from West Fork. At the bottom is the legend:

"Priority of Rights", beginning with the year 1860

and ending with the year 1872, with the various

years in between, but not in strict chronological

order. The latest year is 1907, and the earliest is
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1872. The total amount of natural flow available

f01' any day determines the priority of right in effect

on the day under Decree 731.

Witness produces the same, later introduced in

connection with witness' testimony as Plaintiff's

Exhibit No. 18. This sheet, (Exhibit No. 18), is a

sunnnary of the Decree 731, showing the amounts

allowed each user under the decree for his priority.

It is the tabulation that I used as [870] Water

Commissioner in regulating the diversion. The earli-

est decreed right under 731 is for the year 1860,

and I put that in the column of figTires in second

feet, required to satisfy the 1860 priorities, and op-

posite that the name of the ditch and also the name

of the stream from which the water was taken.

Sheet 2, Exhibit 17 shows the deliveries made

"between Wilson Canon Gauge, Hilbun Bridge and

Mason Gauge," on the main Walker River; also

the deliveries between Mason Gauge and West High-

line Weir, w^hich we have been calling Yerington,

and also the Miller and Lux Weir. The deliveries

into the different ditches are shown for each day

and then the total shows the total amount diverted

into the different ditches for each day in the sec-

tion of the river we are considering. The theoretical

flow at Mason Gauge means the amount of water

we started with at the upper station, minus the

amomit diverted. We do not quite find tJiat the-

oretical flow. The actual flow at the Mason Gauge

is placed on the next line and then the difference

between the theoretical flow and the actual flow
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is what we call the return flow from seepage, drain-

age, etc. Sometimes that is minus and sometimes

plus. In this section of the river part of the time

there is a loss.

Reading from Sheet No. 3, the return flow from

the West Walker River from August 1 to Septem-

ber 1, 1922, from Antelope Valley, is 40.7% of the

diversions. During the same period the return flow

from Smith Valley is 31.7% of the diversions; in

Little Antelope Valley 37.7% ; for the entire West

Walker River the return flow was 35.4% of the di-

version. From September 1 to September 24, 1922,

the return flow from Antelope Valley was 56.8%

;

from Smith Valley 20.3%, [871] from Little Ante-

lope Valley 44.2% ; and from the entire West

Walker River 36.1% of the diversion.

Reading from Sheet No. 4, the return flow from

the East Walker River from August 1 to August

31, 1922, inclusive, is 32.8% of the diversions; the

return flow during September 1 to September 24,

is 39.4% of the diversion. This is all below the

Bridgeport dam site.

Sheet numbered 5 is headed ''Water Records,

East Walker River, Bridgeport Dam to Hilbun

Bridge 1923 " It covers a period from July 23 to

September 10', 1923, inclusive.

The return flow of the whole East Walker River

from July 23 to the 31st, is 14.7% ; from August 1

to 31, is 26% ; from September 1st to the 10th is

30.8%. The return flow for the entire Walker River

system during the year 1923 is 24.4%. The return
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flow of the East Walker for Bridgeport to Hilbim

Bridge during period of July 23 to 31, 1923, is

12.8%, ; from August 1 to 31 is 27.8% ; September

1 to 10th is 31.4%. We find in practice that when

the river falls as the season gets later, the return

flow is greater percentage of the diversions.

''Mr. Harwood. I want to offer these in evi-

dence as one exhibit, seven sheets. (Later

marked Exhibit 17).

The Master. Any objection?

Mr. Kearney. It may go in subject to the

same reservation that we may later on, after

we have examined it, and after our cross ex-

amination of the witness, make such objection

as we see fit. We have had a general under-

standing, I think that all these exhibits may
go in reserving the right to make the objection.

Mr. Harwood. I do not think so.

The Master. I think they have all been ad-

mitted subject to the objection, I will give it

a number later on. [872]

"Mr. Harwood. Also wish to offer in evidence

this analysis of Decree 731, headed, 'Walker

River System, Adjudicated Rights, United

States District Court Decree No. 731.' (Later

marked Exhibit 18).

The Master. Desire to make any objections

at this time?

Mr. Kearney. (Q). As I understand, that is

just a graphic tabulation of Decree 731?

A. Yes.
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Mr. Harwood. Those were admitted, were

they, Judge, and to be marked the appropriate

exhibit numbers?

The Master. Yes, I have marked them Plain-

tiff's Exhibits admitted August 2nd, 1929.

Mr. Harwood. And you will give them the

proper number later on ?

The Master. I will give them the proper num-

ber when I have time to look that up."

Exhibit 17 consists of 7 sheets. Sheet No. 1 is a

blue print tabulation about 30x9 inches with 55 col-

umns extended from 11 subjects. It is entitled

''Priority of Water Rights in Walker River Irri-

gation District as Determined by period of Regu-

lation August 1 to September 24." ''Approved by

John A. Beemer, Chief En^neer." The tabulation

shows the measured amount of natural flow and the

manner of distribution thereof, together with the

total diversions made each day during the period

extending from August 1 to September 24, 1922

from such available flow after deducting storage

releases.

It also shows the priorities which were served

on each day during such period. The natural flow

at diversions thus measured extended from Yering-

ton weir downstream to the state line on the East

Walker and to the Coleville Gauge on the West
Walker River. The figures shown on sheet No. 1

are based upon data contained in sheets 2, 3 and

4 of the exhibit. [873]
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Sheet No. 2 of Exhibit 17 is a blue print tabu-

lation entitled, ''Main Walker River Return Flow

Study 1922" and in the lower right hand corner,

"AValker River Irrigation District, Compiled by

D. R. Warren, Study approved John A. Beemer,

Chief Engineer." The blue print is about 30x60

inches with tabulations in 55 columns extending

crosswise across the sheet and 32 columns shown on

the left hand side (embracing 760 different sets of

figTires). The study is of the return flows in the

Main Walker River and a small portion of the East

and West Walker Rivers between the Yerington

weir downstream and the Hilbun gauge on the East

Walker River and the Wilson Canyon gauge on

the West Walker River. The period covered in the

tabulation is from August 1 to September 24, 1922.

The stud}^ is siunmarized at the bottom of the sheet

giving the total return flow in percent of diversions,

as follows:

August 1 to September 1: 7507.6 day second

feet.

The return flow therefrom : 871.7 day second

feet.

Return flow percentage of diversion: 11.6.

From September 1 to September 24 diver-

sions in day second feet: 2837.1.

Retui-n flow in day second feet: 833.0.

Return flow and percentage of diversion: 29.4.

Sheet No. 3 is a blue print tabulation entitled

"West Walker River Return Flow Study 1922",

aljout 30x22 inches of the same number and extent
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of columns as upon Sheet No. 2. In the lower right

hand corner the following notation appears:

"Walker River Irrigation District, Compiled by

T>. R. Warren. Study approved John A. Beemer,

Chief Engineer." In the lower left hand corner a

notation appears that all quantities are in day

second feet. This study em- [874] braces the sec-

tion of the West Walker River between Cole^dlle

Gauge and Wilson Canyon Gauge, including Smith

and Antelope Valleys. Lower Antelope data is also

included.

The totals shown in the summary of the study

are as follows:

August 1 to September 1—^Total diversions

14342.3 day second feet;

Return flow—5070.5 day second feet;

Return flow in percentage of diversions

—35.4.

For the period September 1 to September 9,

1924, diversions amoimt to 8763.3 day second

feet;

Return flow 3164.0 day second feet;

Return flow in percentage of diversions—36.1.

Sheet Number 4 is a blue print tabulation about

30x26 inches with 56 columns extended and 55 titles.

It is entitled "Return Flow of East Walker River

1922." It shows the section of the river from

Bridgeport dam site to Hilbun gauge.

The notations at the bottom of the sheet are the

same as on sheets 2 and 3 of the exhibit.
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The summary at the bottom shows return flow

in percentage of diversions—August 1 to August

31 as 32.8; from September 1 to September 24

—

39.4.

Sheets 5, 6 and 7 of the Exhibit are blue print

tabulations about 30x18 inches showing water rec-

ords and data from July 22 to September 10, 1923

for the sections of the river shown on sheets 2, 3

and 4 of the. exMbit.

On sections of the river shown in sheets 2, 3 and

4 on sheet 7 is found a summary for the system

and consists of daily computations showing: [875]

Total diversions W-Fork.

Total Diversions E-Fork.

Total Diversions Main River.

Total Diversions system.

Amount passing less diversion.

Total diversion and waste storage (Topaz

Lake, Poore Lake).

Total available supply (less storage).

Priority of rights.

Total natural supply.

Total return flow, system.

Total return flow, system, in percentage of

natural supply.

The return flow foi* the entire river system ex-

pressed in percentage of natural supply (flow)

shows a minimum of 10% on July 23 and a max-

imum of 122%, September 6 during the period.
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Plaintiff's Exhibit 18 is a blue print tabulation

about 24x28 inches entitled:

'^Walker River System Adjudicated Rights

United States District Court Decree No. 731."

and shows the water required by ditches to supply

adjudicated rights under said decree 731 (Exhibit

16). The tabulation is accimiulated by the respec-

tive 3^ears of priorities provided in the decree from

the year 1860 to the year 1907, both inclusive.

The last column to the right entitled '^ Ditch To-

tal
'

' shows the maximum amount of water expressed

in cubic feet per second each ditch is entitled to

divert under decree No. 731. [876]

The tabulation also shows a total number of

1184.09 second feet required to fully satisfy diver-

sions adjudicated in said decree.

Witness continuing: Have recently made a tab-

ulation showing the amount of water consumed dur-

ing the years 1924 to 1928, inclusive, in Antelope

Valley, for each entire year, October 1 to next Sep-

tember 30. Found the water flowing into Antelope

Valley including a small amount from side streams,

together with 10,000 acre feet hold-over storage

in Topaz Lake, amounted in all to 81,900 acre feet.

In order to determine what became of this water

I took the outflow at Hoy Bridge which is on the

Walker River below the outlet of Topaz Lake Res-

ervoir. This measurement includes both the nat-

ural flow and the stored water, and allowing for

6,000 acre feet of evaporation loss in Topaz Reser-

voir, I found the total net amount consumed in the
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Antelope Valley lands to be 10,900 acre feet for the

year 1924. For the year 1925, I found the water

consumed in Antelope Valley to be 18,000 acre

feet. It was under irrigation that year that I had

charge. The total supply during 192e5 was 212,000

acre feet. In 1926 the amount consumed in Antelope

Valley was 25,600 acre feet, the total supply being

152,700 acre feet. In 1927, the total amount con-

sumed in Antelope Valley was 36,200 acre feet;

the total supply was 250,200 acre feet. In 1926 and

1927 there was no regular supervision of the irri-

gation in Antelope Valley. The amount consumed

in 1928 was 23,300 acre feet. The total supply was

165,300 acre feet.

''Q. Have you got that tabulation that we

can use and offer in evidence ?

A. Yes.

Q. Well, here is one I guess we can use. [877]

I have just written on that in pencil that 23,300.

That is correct, is it (showing) ?

A. Well, that is not complete.

Q. Just write that on there, will you, then,

and complete it?

A. (Witness does so). This explains the

method of working that up.

Mr. Harwood. I think this shows for itself

what it is. I want to offer it in evidence. Any
objection?

Mr. Kearney. That seems to be based on esti-

mates. Mr. Beemer was not there in the years

mentioned. I would like to reserve an objection
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that it is based upon hearsay and not upon ac-

tual measurement.

Mr. Harwood. Well, we may have to supply

some testimony by Mr. Parker and Mr. Welch

that it was not regulated in 1926 and 1927, but

I think they both testified to the fact that they

did not regulate the flow and diversions at all

in 1926 or 1927. I think Mr. Parker has al-

ready so testified.

The Master. It may be admitted subject to

the objection." (Later marked Exhibit 19)
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Exhibit 19 is as follows : [878]
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Witness continuing: During the present sum-

mer of 1929, in connection with Mr. Kronquist, I

have established or assisted in establishing gauges

on the Walker River. I have assisted in making

rating curves foi* gauges already established and in

measuring the ditches and checking up the meas-

urements.

Between the Town of Yerington and the Yering-

ton Weir, otherwise known as the Miller and Lux
Weir, the following ditches divert from the main

Walker River: the Nichols Merritt, the Campbell,

the Gallagher and Perrago, the West Highline, the

Spragg-Alcorn-Bule}^ and the Joggles. The last

three mentioned take out just above Yerington

Weir. The capacity of the Joggles Ditch is about

60 second feet. The Spragg-Alcorn-Buley carries

about 150 second feet; the West Highline about the

same amount, 150 second feet. I am just estimating

these carrying capacities from the appearance of

the ditches when I saw them last. In these ditches

staff gauges were already established and I helped

Kronquist in checking up the rating curves; also

helped in the same way at the gauge in the main

river about 600 feet below the weir, also helped

check over the gauge below Parker's called the Par-

ker Reservoir Gauge that has a control and an

automatic water level recorder. The United States

Geological Survey gauge at Parker's ranch is known

as the Wabuska gauge. There is a gauge which is

about 2 miles above Parker's in the river, known

as the Wabuska Slough Gauge just below the rail-
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road. I helped establish gauges in Bridgeport

Meadows where the streams deliver into the mea-

dows above all diversions—on Virginia Creek;

Green Creek ; Summer Creek ; Robinson Creek ; and

Swagger Creek. These are all the streams that go

to make up the East Walker River except Bydaj^

Creek which is very small, about % a second foot

or so. This was on June [880] 20 or 21. (Describes

method of establishing the gauge and the rating

curves.) The measurements were taken with a

current meter. Visited the gauges on the 13th and

14th of July and checked over the computations

of measurements and was satisfied that the work

was being properly and carefully done, and that

the results would be within a reasonable degree

of accuracy. The same was done in reference to

the gauges downstream in the vicinity of Parker's

and Yerington Weir. The purpose of the gauges

in the tributaries of the Walker River in Bridge-

port Valley was to show the flow into the Bridge-

port Meadows and the Walker River and the con-

sumptive use in Bridgeport Meadows. Helped to

establish the U. S. Geological Survey station below

the Bridgeport dam and checked it by measure-

ment.

We started tabulations covering a period of 38

days. Kronquist and Odell were with me on these

visits ; Mr. Welch was part of the time. He is con-

nected with the Walker River Irrigation District

and is distributing water under Decree 731. Welch

did not go do\^^lstream with me to the vicinity of
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Parker's or the Yerington Weir, but we were ex-

changing data and helping each other. Mr. Welch

was invited to go on all these trips and to assist

in checking up the measurements. Before I took

the work for the Govermnent I wrote to the Walker

River Irrigation District Board for whom I had

worked formerly and explained what I was trying

to do was to get the facts for the Government and

that there is nothing secret about the information

that we are getting and I talked the matter over

with separate members of the Board ; and there was

no objection made.

''Mr. Kearney. I want to reserve the objec-

tion that any matter testified by this witness

about the Walker River Irrigation district is

incompetent, irrelevant and immaterial. [881]

It is incompetent for the reason that the rec-

ords of the irrigation district speak for them-

selves, the resolutions and minutes of the board

meetings are the only way to bind the district.

In other words, an individual director cannot,

without some authority from the board, bind the

district in any way.

Mr. Harwood. I am not offering it as any ad-

mission made by any employee of the district,

if the Master please.

The Master. The testimony will be admitted

subject to the objection. And as I understand

it, this witness at the present time is a witness

for the government and I do not take it that

this witness is testifying to any matter that

can be taken as an admission by the district."
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Witness continues: The result of my studies re-

garding the Bridgeport Valley is that between June

20 and July 31, there is shown to be 11,135 acre

feet of water consumed in Bridgeport Valley. Ap-

proximately 900 to 1200 acres of surface area of the

Bridgeport Reservoir would be subject to evapora-

tion loss which would amoiuit to 10 to 13 second

feet flow into the reservoir. The actual consumption

loss used up in Bridgeport Meadows would amount

to an average of about 145 second feet for the pe-

riod. The inflow into the Yalley during the period

is 20,991 acre feet. The irrigated area of Bridge-

port Valley above the dam is about 19,000 acres.

Solid dams are built across the streams and the

water is turned out over the meadows. The ditches

to some extent are arranged so that the flow can be

changed from one part of the ground to another.

Some of it returns and is again diverted by the

same methods. Generally speaking, the dams are

constructed so that all the water is diverted and

runs over the land. This is not an economical

method of irrigation. I do not remember seeing

any headgates on these ditches such as I would

call a good headgate. There might be some, but I

have not seen any on the portions I have looked

[882] over.

The consumptive use of 11,135 acre feet on 19,000

acres means a consumptive use of a little over %
an acre foot per acre for 38 days, which I do not

consider excessive. The 38 days would be in the

midst of the highest period of irrigation, during the
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latter part of July. Most of the land is pastured.

Some of the wild hay is put up beginning about

the first of August. The percentage of consumptive

use during the period mentioned as compared with

diversions is about 53% ; and 47% flows through

Bridgeport Reservoir.

I have some figures for the period of June 10 to

the 30th, 1929, showing the flow and the stream

losses between various points at the lower end of

Mason Valley and from that point to the Indian

diversion dam. These figures are made from daily

observations at the gauges and I have been helping

to make the measurements. The total amount of

water passing Yerington weir on June 10 to 30,

1929, was 161 acre feet. The next station which I

observed was the Wabuska Slough Station, about 9

miles below the Yerington weir. During the same

period, June 10 to June 30i, there was a flow of 699

acre feet, which indicates a gain of 538 acre feet

from the irrigation return below Yerington Weir

and above the Wabuska Slough Station. It is the

gain in the river due to return flow from the lower

end of Mason Valley.

The next station is the Parker dam site station

about 3% miles below Wabuska Slough Station.

During the same period there was a flow there of

1291 acre feet. This addition to the flow there was

due mainly to the East Side Drain, from the Walker

River Irrigation District, which empties into the

river between the Wabuska Slough Gauge and the

[883] Parker gauging station through which is
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called the Perk Slough. This drains the East side

lands of Mason Valley.

Observations were made during this period at

the Yerington weir partly by myself and partly by

Mr. Kronquist and his assistants, as to what flow

was in the ditches that take out near the Yering-

ton weir. The records will be completed at the end

of the irrigation season. I have not them avail-

able now, I have a few measurements. The meter

mea,surement on the Joggles Ditch on the 26th of

June, 1929, was 52.05 second feet. The meter meas-

urement on the Gallagher Ditch, on the same day,

was 36.6 second feet; the meter measurement on

the Merritt-Nichols Ditch on the same day was

14.63 second feet.

The measurement at the Parker Dam site station

on June 24, 1929 was 23.26 second feet; that of

the Wabuska Slough station on the same date was

14.33 second feet. The measurement at the diversion

dam on the Indian Reservation on June 26, 1929

was 14.43 second feet. It would take about a day

for the water to go from Parker's Dam site station

to the Indian diversions. The measurement on June

24, 1929, at the Parker Dam site station was 23.26

second feet.

On the 26th day of June, 1929, the diversion into

the Spragg-Bulley-Alcorn ditch was 52.05 second

feet. The actual diversion in the Joggles Ditch that

day was 7.03 second feet. The West Highland Ditch

was diverting on the same day 36.6 second feet. The

Gallagher Ditch on the same date was diverting
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22.59 second feet. The diversion into the Camphell

Ditch on the same date was 14.63 second feet.

Cross-Examination

By Mr. Kearney:

I made some surveys on the Indian Reservation

of irrigable lands, across the river from Schurz.

It is [884] mainly a sandy loam; some of it is

adobe, and there are some sand dunes. Down toward

the lake it is a sandy soil, some smooth, some roll-

ing, and some sand dunes. There is some gravel

in spots but there are no considerable gravel beds.

On the West side, where I made some surveys for

an extension of the ditch, there is some sandy loam

with adobe spots, some of it smooth, some not very

smooth and some rather rough. Do not remember

any very gravelly soil. The land lying inmiediately

north of Walker Lake is covered by the West Line

Ditch or extensions. It has developed because of

the receding of the lake. There is a strip of land

around the lake where the lake has receded, about

1,000 feet wide, with no vegetation. The soil is pro-

ductive, if it were put into cultivation and prop-

erly irrigated. It takes some time to get a crop

rooted in that kind of soil. My findings when I

was making these extensions and reports were that

there were between 6,000 and 7,000 acres of irrigable

land that might l3e brought mider the extensions of

the canals. What I mean by irrigable land is land

that is susceptible of irrigation and worth develop-

ing. That report was made in 1918 or 1919. It was
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part of my regular work. In my report I assumed a

gross duty of 3 acre feet per acre at the river diver-

sion, but now I testify that it should be 4% acre

feet. I have studied the land since making my re-

port in 1918- '19. I have examined the land several

times and am of the opinion that 3 acre feet diver-

sion is not enough. Since making my first report,

I have had considerable experience on the irrigation

of the Indian lands. I find that the long season in

the hot weather and the natural soil requires more

water than 3 acre feet diverted. I have also found

out that the actual requirements of the land above

are not as great as for the Indian lands. The aver-

age consumption of water on the [885] whole

Walker River District is 2.68 acre feet per acre.

Upstream they have the return flow and their total

diversions in the same time amount to 3.12 acre

feet per acre. On the Indian Reservation they have

very little benefit of the return flow from the In-

dian ditches and Indian irrigation. The Reserva-

tion land is an open soil and a comparison of the

requirements both above and below leads me to place

the required diversion at this time at 4% acre feet

per acre. I would revise my first report were I to

make it now in other ways than the acre feet per

acre, on the groimd of having had further expe-

rience both on the Indian Reservation and at other

places.

On March 6, 1922, as Chief Engineer of the

Walker River Irrigation District, I made a report

of water supply studies of the District lands. I
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assumed that the duty of 3 acre feet diverted was

about right for the District lands. The actual

amount I found that was diverted on the upper land

was 3.12 acre feet per acre.

On March 25, 1920, I made a report, giving my
opinion upon a reservoir for the Indian lands as

follows

:

"Storage on the reservation is recommended

for the following reasons: First, the reservoir

would be near the head of the lands served

which would facilitate regulation and delivery.

Second, the extent of operation and mainte-

nance would be less than on a reservoir located

at a considerable distance from the Project

lands. Third, a reservoir on the reservation

would result in the conservation of the general

water supply of the entire river and a better

utilization of the return and seepage flow.

Water that might otherwise waste into Walker

Lake can be conserved for irrigation use. A
reservoir on the reservation below Mason Val-

ley will increase the general efficiency of the

river water supply and the much higher ap-

parent duty of water obtained."

I entirely agree with the foregoing statement;

I think that it is the most economical and proper

method of [886] irrigating the Reservation lands,

and that there is a water supply available to carry

out my recommendations and that without a reser-

voir on the Reservation a lot of water will waste in
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Walker Lake. I would prefer Rio Vista site for

such a reservoir.

"Mr. Kearney. Now with reference to the

natural flow of the Walker River, I understand

that during the irrigation season the return

flow augments the natural flow very materially,

is that right?

A. Yes."

The percentage of return flow for the entire

I'iver system in percent of diversions for the period

of regulation in 1922 was 30.8%. The return flow

for the system in percent of diversions for the

period of regulation in 1923 was 24.4%, an average

of about 27% of all the water diverted. It is differ-

ent in different sections of the river. It was as

great as 56.3%, in one section of the river in the

latter part of 1922. If you did not divert from the

river channel it would stay in it and of course

there would not be as much loss in the river chan-

nel as there is when it is spread over the land. I

do not know liow long it takes the water to return.

If 100 second feet of water are turned out upon

lands in Mason Valley, which had no previous ir-

i-igation in the early part of the season, and this

water was spread over the entire area, there would

probably be no return flow. The water has always

])een turned out in the spring so that any measure-

ments we have made, or any observations, have been

made under conditions of continuous irrigation

during the season. The return flow of course will

extend the time of the river flow below but at the
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same time if the water is not diverted the water

would be there anyhow. The amount of the increase

of the flow by the return flow will never be as

much as the total amount diverted [887] because

there is only a portion of the diverted flow that

comes back to the stream.

It is not proper to take one day or a few days

to determine the amount of the return flow or the

consumption, but if you extend it over the whole

season, the final result is nearly accurate. Where
We have as high a return flow as over 50^% there

fvvould be more than 50% in the channel, if there

had been no diversion for irrigation, so that if

there is no diversion, there would always be more

Water in the channel than when there is a diversion,

regardless of the return flow. There is no way to

find out how much water would be lost in the stream

from its head to its mouth if there were no irri-

gation, because conditions like that do not exist.

In answer to a question by the Master suggesting

that it had been testified by a previous witness that

the irrigation of the upper lands makes more water

in the river for the lower lands in the latter part of

the season than if the upper lands had not been

irrigated, witness says: ''We can answer that from

our records of diversions and return flow." The

greatest return flow for any section of the river

we have in the latter part of the season is, I be-

lieve, 56%—in Antelope Valley. The average re-

turn flow is 27%. That means that of the water

being diverted, 27% returns to the stream. Of
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course the water is retained in the soil and re-

turned later, but the amount returned is only an

average of 27% of the amount being diverted, so

if there is none diverted, it would certainly give

more water in the river than with the diversions,

including the return flow.

Cross Examination

By Mr. Sanford

:

''Q. Based upon your observation and study,

Mr. Beemer, and also bearing in mind from

these studies and your testimony given that it

takes some length of time for this return flow

of water to be used upon the land to reach the

river again, isn't it a fact that the water con-

simied in irrigation on the upper river in the

[888] month of August would just about offset

the natural losses in the stream for that same

period of time if there was no irrigation ?

^'A. I don't know. That would be difficult to

determine. It could not be determined by meas-

urements. The only way I have to show what

losses tilere are in the stream is to take my rec-

ord of measurements at various points dowm the

stream, and then to show the amount of return

flow in each section, whether there is a loss or

gain; but that does not show the actual loss in

the river channel because return flow is coming

in all the time. There could be no way to esti-

mate the comparison between the amount of

losses in the river channel and the amoimt con-

sumed in the area above that I can think of.
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^'Q. You have never made a study, then,

with that in mind ? Have you ever made a study

to ascertain the losses in the river independent

of the return flow, and what would be the losses

in the stream naturally?

"A. Well, the records show that except that

you cannot get rid of the return flow part of

the problem because that is not measurable. It

might come in the sides of the river or in the

bottom of the river, you do not know where.

"Q. Of course, the return flow is much
heavier in August and September than it is

earlier in the season?

''A. Yes, the records show that toward the

latter part of the season it is greater.

'^Mr. Harwood. You mean in per cent, or in

volume, Mr. Sanford?

''Mr. Sanford. (Q.) In per cent, based upon

the amount of diversion?

''A. Yes.

''Mr. Harwood. Correct.

"Mr. Sanford. (Q.) And as a matter of fact,

and based upon your studies, the consumptive

use in August and the theoretical losses in the

natural flow, if there was no return flow,

wouldn't that offset?

'A. I don't know. That would be a pretty

—

Q. Well, what is your best judgment of it?

'A. Well, that depends on the area of land

irrigated and how much water is consumed.

What part of the river were you thinking of?

a

a
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'*Q. That would be the lower part of the

river naturally. That is what- we are concerned

with now.

''Mr. Harwood. You mean that the return

flow at Mason Valley below the weir there will

offset channel losses from there down?

"Mr. Sanford. No. Taking in the entire

stream. He has based his flow upon the amount

at Coleville and at Bridgeport. Take into con-

sideration the losses in that water from the

point of measurement down to the Indian Res-

ervation. That is what I mean by losses.

"A. The consumptive use

"Q. During the month of August.

"A. During the month of August from

Bridgeport and Coleville clear down to the

lower end of the river would be offset by the

losses in the channel?

"Q. The losses in the channel, taking into

consideration a return flow. In other words,

that as a practical thing due to the return flow,

isn^t there more water at the Miller & Lux
weir at the present time (Aug. 2, 1929) than

there would be if there were no diversions

above? [889]

"A. I can only answer that by referring to

the records. The records show that there is, for

instance, an average return flow of 27 per cent.

Now, that is probably as high as 30 per cent

at the present time if these are the same condi-

tions as the season of 1923 say. That 30 per
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cent is 30 per cent of the total diversions. Now,

if there are total diversions of 100 per cent

and return flow of 30 per cent, it would not

seem that the return flow is greater than the

diversions; it would seem that the diversions

are 70 per cent greater than the return flow.

''The Master. (Q.) His question is, then, if

it were 30 per cent there would be 70 per cent

loss between the points of diversion and where

you would measure the return flow?

''A. Yes.

*'Q. Now, his question would be would 70

per cent at this time of the year be lost if the

water were all kept in the channel ?

A. Well, I would not think so. We have not

had a chance to measure the stream under

those conditions but I would not expect that 70

per cent of the water would be lost in the

stream channel possible when only 70 per cent

of it is lost by diversion and irrigation.

''Q. Does it depend entirely upon how much
water there is in the channel.

''A. Yes.

"Q. If there was a very small amount of

water in the channel up above it would all be

lost probably before you got to the reservation?
'

' A. Any very small amount probably would ?

''Q. And if there was a large amount of

water up above the percentage of loss would

be very small?

*'A. Yes, relatively small.
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"The Master. It seems to me, gentlemen,

that this is largely speculative.

''Mr. Sanford. Of course, there are several

items that Mr. Beemer has not taken into con-

sideration in this figuring there, and that is the

effect that the reservoir has upon his measure-

ments and the reservoir water.

''The Witness. There was only one reser-

voir in operation during that time and that was

The Topaz Lake. There was no reservoir on

East Fork. The reservoir water on the West

Fork was delivered at the headgate of the

diversions in the same amount that was turned

out of the lake, assuming that the return flow

would at least offset the losses in the river

channel. That is about as near as we could

seem to get it,

"Q. Assuming that there was 150 second

feet in the two streams measured at Coleville

and Bridgeport, would there be any of that

water reach the diversion dam to be of use?

"A. I don't know.

"Q. Assuming that there is no return flow

or any seepage due to irrigation, would there be

any of that water in your judgment reach the

diversion dam and be of any use?

"A. Will you please state that question

again? Ma^j I do not understand it.

"Q. (The Reporter read the question.)

port because I have never had a chance to ob-

servations or measurements under those condi-
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tions. There have always been diversions all

the way down. [890]

*'Q. Now, as an engineer, and having made

studies on the river, could you give an opinion

upon such a condition?

''A. I do not believe that I can give you

an opinion that I can supply any data to sup-

port because I have never had a change to ob-

serve those conditions."

Cross Examination

By Mr. Kearney:

I have never been able to measure the losses be-

tween Bridgeport and the Yerington weir except

as complicated by the return flow. If the return

flow could be cut off by ceasing irrigation, the ap-

parent loss in the channel would be greater by the

amount of return flow shut off. I do not know

whether 100 second feet at Coleville, flowing down

the river in August, would reach the Yerington

weir. I have never been able to measure.

The amount of water we tried to push through

the river in August, 1924, even though it was accu-

mulated in storage to get volume, did not reach the

Reservation. This was largely due to losses in the

stream channel, and partly to leaky headgates and

other troubles. Water from the stream had been

impounded some days before it was sent down for

the Reservation. Natural seepage was going on in

its natural state. My figures for Antelope Valley

just show the actual amount of water consumed.
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that is, the difference between the Coleville and

Hoj^e Canyon Gauge. I did not attempt to show

what lands were irrigated or what particular

amount of water was used or a particular area

or just how much was irrigated—Sheet No. 3 en-

titled '^West Walker River Return Flow", shows

that after all the diversion above Wilson Canyon

was 30 per cent greater because of the return flow.

I cannot give any estimates of river losses that I

can support because as I have said before, it has

not been possible to make measurements to sepa-

rate these losses from the other factors, and there-

fore I have no estimate. [891]

During the three years I was on the Indian Res-

ervation there was generally w^ater flowdng into the

lake from April 1 to July 1, according to my best

recollection. We were short of water in April one

or two years and called on the people above to turn

some down; then generally after the first shortage

in April, we would have sufficient water for the

land under cultivation on the reservation until

the middle of July, then it would get short and in

the latter part of the irrigation season we would

not have enough. 1 think about the same conditions

prevailed in Mason Valley and at the upper lands.

They would have a shortage generally in April,

then there would be plenty of water until about

the middle of July, then it would be short from then

on. The purpose of the reservoir was to fill out

this shortage and round out their crops. Since the

operation of these reservoirs, there has been more
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water in the latter part of the season, and some

more return flow for the Reservation lands, but

there has not been enough.

''Q. Now the water that is stored in the

reservoir during the non-irrigation season and

during the irrigation season when the floods

are on would otherwise flow to waste in the

Walker Lake, would it not, if not stored?

"A. Yes.

"Q. And that storage has not in any way
interfered with the use of irrigation, that is

to the detriment of irrigation, either on the

Indian Reservation or the landowners in the

District ?

^'A. No, it has not.

^'Q. It is a new water supply created by

the storage which would otherwise be wasted

on the lake?

"A. Yes, the storage is generally surplus

w^ater that would otherwise run to waste."

I have not made any estimate of stream losses

due to deep percolation and evaporation between

the Miller and Lux weir and Coleville, except in

connection with the return flow studies. I have

charged these losses up to consumptive use. I do

not know what they are. The losses in Antelope

Valley are not heavy because the return flow shows

[892] up large there. Apparently the losses below

the lowest white diversions are larger because the

return flow does not show up as well as on the upper
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part of the river. I consider Mr. Engles ' statement

excessive that 35% would be a conservative esti-

mate of the loss between the Miller and Lux weir

and the Indian Reservation. I have some measure-

ments showing a smaller percentage than that.

These measurements are between the Parker rating

station and the Indian diversions. All measure-

ments above the Parker rating station are com-

plicated by the return flow.

On the East Walker River, when the river was

rising, I have noticed the greatest losses between

the Elbow and the Morgan Ranch, and then later

there was an actual return flow. All other sections

of the East Walker show some return flow all the

time. My observations do not coincide with the

statement in the Blomgren report that there is a

50% loss in the river channel due to evaporation

and deep percolation. I have no measurements to

support such loss. My tabulation provides for these

losses in consumptive use.

Defendants read in evidence the '^Report of

Water Commissioner on Walker River Relative to

Conveyance of Water for Walker River Indian

Reservation, Pursuant to Federal Court Stipula-

tion", dated Yerington, Nev. Sept. 1, 1924, signed

John A. Beemer, Water Commissioner, This is

part of House Document 767, page 72. The material

parts of the report are as follows

:

In accordance with the stipulation, dated July

11, 1924, arrangements were made for wdthdrawing

storage water from Topaz Reservoir and Biidge-
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port Reservoir. This storage water was to consist

of the natural flow of the two branches of the

Walker River for five days. The water was to be

released in as large a stream as possible and turned

so that [893] the two streams might join in the

main river. All addition water below the reser-

voirs required to be turned down should be added

to the stream from the reservoirs at the proper

times in order to increase the flow as much asi

possible. That the district and the reservation

should cooperate in the work of measuring, turning

down, storing, releasing and preventing losses and

wrongful diversions of these waters. Assisting Mr.

Beemer in this work were Messrs. E. W. Kron-

quist, Walter Cox, I. T. Whistler, A. PI. Roads,

E. W. King, and Herbert Shirley. At 12:30 p.m.

July 22, 1924, the gates at Bridgeport dam were

raised, releasing a stream of about 700 second feet

;

the gates were unchanged and the release continued

until noon of the 23rd when practically all of the

stored water had run out of the reservoir. The

amount of water stored in Bridgeport Reservoir

for the Indian Reservation was 314 acre feet. As
tliis reservoir water flowed down the East Walker

River, an excessive loss was sustained below the

Salles Ranch as from there dow^n to the junction

of the East and West Walker Rivers the bed is very

sandy which caused considerable loss by seepage.

Some loss was also due to diversion works having

high brush dams and leaky headgates. Just prior

to the storage of the water in Bridgeport Reser-
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voir, the natural flow of East Walker River was

very low, being only about ten second feet in

Bridgeport Dam. The lower portions of the river

channel were, therefore, nearly dry. By the time

the storage stream released from Bridgeport dam
reached the main Walker River, it had dwindled

to about 2 second feet, and when this amount began

to drop, it was permitted to be used on the lands

of Strosnyder further up the river, as it was evi-

dent that such a small amount would not reach the

reservation. From July 17 to July 22, 232 acre feet

of water were stored in Topaz Lake. The headgates

of water being diverted from West Walker River

were closed and a [894] stream of 85 second feet

of water apparently was released from Topaz Res-

ervoir about the evening of July 22.

On July 24, 20 second feet of water was found

flowing into the main river from East Walker and

about 70 second feet passing over the bridge near

Yerington Depot. The flow in the river at this

place was then about its measurement for the period

of the run. Messrs. Kronquist and Phillipson from

the Indian Reservation had been working during

that day with Messrs. Cox and King of the Irriga-

tion District in getting the water through Mason

Valley. Here again considerable difficulty was had

due to old brush dams, leaky headgates, etc. and

some water was lost from these causes. By far the

greatest loss, however, was from excessive seepage

into the dry and partially dry portions of the river

chamiel. If it had been possible to secure perfect
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regulation of the diversions the water would have

advanced somewhat further than it did, but it cer-

tainly would not have reached the heads of the

reservation ditches.

Plaintiff reopens its case in chief by consent.

(Dec. 10th, 1929)

E. W. KRONQUIST,

recalled by plaintiff, testified:

Examination

By Mr. Harwood:

Since I have been on the stand as a witness, I

have made further observations, measurements and

gaugings on the Walker River; installed in Febru-

^ary, 1929, the Parker gauge on the lower main

Walker River about 1% miles below the old gauging-

station known as the Wabuska gauge ; installed an-

other station at Wabuska, Slough about 12 miles

below Yerington Weir just where the slough emp-

ties into the river ; established this on June 5, 1929

;

[895] this next one was the Yerington gauge about

500 feet below the Yerington weir. This weir is

also known as the Miller and Lux dam and the West

Highline weir. It is about 3 miles north of Yer-

ington down stream. This was established on the

19th and 20th of June, 1929. Established gauges

in Bridgeport Valley on Virginia, Green, Robinson,

Buckeye, Swager and Summer Creeks and began

reading them on June 20, 1929. All of these last-
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mentioned gauges, except the one on Virginia Creek

are above all the diversions in Bridgeport Valley.

There are no other tributaries on the East Walker

above Bridgeport dam. I made repeated metering

and ratings of these gauges until I got the rating

curve. Also established the gauge at what is known
as the Elbow on the West Walker River and one

at the Morgan Ranch. The Morgan gauge was read

twice a day by Perry Morgan. Elbow gauge was

an automatic recording gauge. I was present at

practically all of these meterings at these stations;

checked them up frequently and hired people to

read the gauges and inspect them daily or every

other day throughout the season. I visited them

every week or ten days, sometimes every two weeks.

Sometimes I took the observer's observations, and

other times I would myself get the meter measure-

ments. I had Odell as the observer in Bridgeport

Valley during June, July and August. In Septem-

ber. I had Willie Wilson, our ditch rider. On the

lower river Wilson looked after the Wabuska
Slough and also the Parker gauging station. He
made numerous meter measurements there and also

at Wabuska Slough and Yerington weir.

This Summer, (1929), we measured the distance

and the average width of the main Walker River

from Yeringion Weir to the Indian diversion dam.

We use a cart wheel of a circimiference of exactly

12 feet. I put on a tallying [896] machine and

tallied every revolution of the wheel. It was pro-

pelled down the center of the small stream that
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existed at the time in the river channel, starting

at the Yerington Weir, we measured the entire

river to the Reservation Diversion Dam. Willie

Wilson and Dan Sharp did the work. They noted

the natural objects, sloughs, gauging stations, etc.

on the way, and made notes of them as they went.

They are Indians. I started them off and I was with

them sometimes every day. This was done under

my supervision and direction. They were four

days making this measurement.

I have made tables of figures showing the dis-

charges at the various gauging stations of Virginia,

Green, Summer, Robinson, Buckeye, Byday and

Swager Creeks in Bridgeport Valley, discharging

into the East Walker above the Bridgeport dam
for the period of June 20 to and including July

31, 1929, (later marked Exhibit 20), showing that

during that period the total flow into Bridgeport

Valley through these creeks was 22042.18 acre feet.

The total outflow from Bridgeport Reservoir dur-

ing that period was 16,387 acre feet. The storage

loss, Bridgeport Reservoir, was 6050 acre feet; the

evaporation loss, 570.8 acre feet. Consumption in

Bridgeport Valley, 11,134 acre feet, being about

50% of the total inflow.

"Mr. Harwood. I want to offer this in evi-

dence, if the Master please. This tabulation

referred to by the witness is offered in evi-

dence.

"Mr. Kearney: The objection heretofore

made is imderstood to go to the offer.
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''Mr. Harwood. If your Honor will give it

some kind of a mark now, during the recess

we can look up the number and get it straight-

ened out.

"The Master. Well, we will call it 20 for

the present; Plaintife's Exhibit 20."

Plaintiff's Exhibit No. 20 is a blue print tabula-

tion about 16x18 inches entitled "Water Records

East Walker River, California, Dept. of the In-

terior, United States Indian Irrigation Service,

1929," of a study showing consmn- [897] ptive

loss of water of the East Fork of the Walker River

in Bridgeport Valley, California.

The period of time covered in the studies extends

from June 20 to July 31, inclusive, 1929. The first

eight columns (not numbered) show the daily flow

from various tributaries and streams into the

valley.

The daily totals of such flows appear in column

No. 1. Bridgeport Reservoir evaporation losses are

taken into consideration and also the outflow from

Bridgeport Reservoir, the daily results showing in

columns No, 2, 3, and 4.

The totals for the period discloses at the bottom

of the tabulation under column No. 1 a total inflow

during the period of 22042.18 acre feet. The total

Bridgeport Reservoir evaporation losses for the

period is shown as 570.8 acre feet which is credited

to the total inflow of 22042.18. The total outflow

during the period from Bridgeport Reservoir is

shown as being 16,387 acre feet. 6,050 acre feet
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is shown as being the storage losses in the Bridge-

port Reservoir and is deducted from the total out-

flow, gi\dng a net result of consumption loss in

Bridgeport Valley during the period of 11,134 acre

feet or 51% of the total flow. The study also shows

an inflow into the reservoir during the period of

10,908 acre feet which represents the return flow

from the irrigated lands in the valley.

''Mr. Harwood. Now, that covers the period

from June 20th to July 31st. Have you a simi-

lar tabulation covering a later period, Mr.

Kronquist ?

"A. I have one for August.

"Q. And this is gotten up in the same

manner, that is, you checked it over from the

information furnished you by the observers I

"A. Yes sir.

"Q. And from the other sources you have

mentioned. And are your computations correct?

"A. I think so.

"Q. And the columns are numbered the

same and the tabulation is carried out in ex-

actly the same way, is it?

"A. It is the same method as used on the

other blue print. [898]

"Mr. Harwood. I offer this sheet in evi-

dence also. Tliis covers the period from August

1st to August 31st, inclusive, 1929.

"Mr. Sanford. We make the same objection.

"The Master. The same ruling. Mark this

Plaintiff's Exhibit No. 21."
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Exhibit No. 21 is a white print tabulation about

16 X 18 inches entitled ''Water Records, East

Walker River, California, Dept. of Interior, United

States Indian Irrigation Service" and is a study

of consumption loss in Bridgeport Valley similar to

Exh. 20, but for a period extending from August 1

to August 31, inclusive, 1929. The total measured

inflow into Bridgeport Valley is shown as being

8,329.64 acre feet for the period. The consump-

tive loss in the valley is shown as being 2,078 acre

feet or 24% of the flow.

"Mr. Harwood. (Q.) Give us a little resmne,

Mr. Kronquist: What was the total inflow, and

so on? Give it the same way you did before.

**A. The total inflow in the Bridgeport Val-

ley during this period was 8,329.64 acre feet.

The total outflow for this same period was

10,800 acre feet. The storage loss in the Bridge-

port Reservoir was 4,800 acre feet. The esti-

mated evaporation loss was 251 acre feet, which

gives a total for column 5, which is consump-

tion in Bridgeport Valley, of 2,078 acre feet.

And the flow out of Bridgeport Valley into the

Bridgeport Reservoir was 6,251 acre feet, which

n^akes only a 24 per cent consumption in

Bridgeport Valley and 76 per cent return flow

during this period.

*'Q. Have you any tabulation for a later

period than that on that same

''A. For September I have worked it up in

typewritten form.
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''Q. You have it, you say, in typewritten

form for what month, the month of September ?

''A. Yes, I have it typewritten for the

month of September.

''Q. Well, this is worked up on the same

theory ?

"A. This is worked up on the same prin-

ciple, except that the Bridgeport Reservoir did

not complicate things so much as it did the

other two months. There was only 400 acre feet

of storage in Bridgeport Reservoir at the end

of August and this was drawn out the first

four or five days, I forget just which it was,

and consequently, the flows from then on were

not interfered with by the Bridgeport Reser-

voir.

There was a little bank storage obsei^ed in

the [899] Bridgeport Reservoir during this

month, but we could not make any very accurate

measurement of it. As near as we could deter-

mine it amounted to about 2 second feet after

the Bridgeport Reservoir was empty.

Consequently, we said that the bank storage

would at least equal evaporation, and possible

a little more, but we did not take that into

consideration in our computations. Conse-

quently, our summary then is simplified to that

extent.

^'Q. Well, read the total inflow, combined

flow of those creeks.
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''A. The total inflow of the creeks is 3104.2,

and then we estimated the discharge of Summer
Creek at 60 acre feet for the month.

*'Q. It was very small, was it?

*^A. Very small; not to exceed 1 second foot.

"Mr. Kearney. (Q.) What was that total

inflow ?

"A. The total inflow in that case, taking

into consideration Summer Creek, was 3164

acre feet. And the total outflow from Bridgeport

Reservoir w^as 2,966 acre feet. And the storage

released from Bridgeport Reservoir was 400

acre feet.

''The Master. (Q.) What was the total out-

flow?

''A. 2966, and the storage is 400 acre feet.

The consumption in Bridgeport Valley in this

period was only 598 acre feet, or only 19 per

cent.

''Mr. Harwood. I offer this table in evi-

dence.

"Mr. Kearney. Goes in subject to the same

objection, your Honor.

"The Master. Yes.

"Mr. Hai-w^ood. This will be 22, won't it?

"The Master Yes. (same marked Plaintiff's

Exhibit No. 22.)"

Exhibit No. 22 is a typewritten tabulation en-

titled, "Water Supply Studies, Walker River, Ne-

Vada. East Walker River in Bridgeport Valley,
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1929." The tabulation shows the daily inflow to

Bridgeport Valley from all of the streams flowing

into the valley for the period of September 1 to

October 30, inclusive, 1929. The total inflow into

the valle}^ is shown as being 3104.2 second feet.

A notation at the bottom of the exhibit shows the

flow for Summer Creek estimated at 60 acre feet,

making a total inflow^ for the valley of 3164.00*

acre feet. The total outflow from the valey is shown

as being 2966.00 acre feet. Storage releases from

Bridgeport Reservoir during the period is shown

as being 400 acre feet. The consumption in Bridge-

port Valle}^ is shown as being 598 acre feet for the

period or 19% of the [900] inflow.

The inflow into the valley is from measured daily

flow records.

"Mr. Harwood. (Q.) Does that cover your

tabulations for that particular

"A. That covers the study for Bridgeport

Valley.

"Q. What table is this that you going to

now, Mr. Kronquist?

"A. 1 have labeled it Table No. 4.

"Q. What period does that cover?

"A. Table No. 4 is a study of the East

Walker River from the Bridgeport gauging

station to the Morgan Ranch, starting on July

10th, and covers from that period till the 31st.

And the Elbow gauging station was established

on the 26th of July and takes in that period.
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''Q. You have, then, taken the record of the

Bridgeport gauging station, which is a U. S.

G. S. station which has been referred to just

below the dam
'*A. Yes, sir.

'^Q. And put down the gauge readings and

the discharge following along then from the

10th of July doAvn to and including the 31st,

is that right?

"A. That is correct.

''Q. Then you have taken the Morgan

Ranch gauging station for the same dates, gauge

height and discharge, is that right?

''A. That is right.

"Q. Then beginning on the 26th of July you

have the gauge height and discharge for the

Elbow station?

"A. Yes, sir.

''Q. The Elbow station is further upstream

but it was established after the one at Morgan

Ranch, is that right?

^'A. Yes, that was established later.

''Q. Now, give us just what that show^s?

''A. Summarized?
''Q. Yes, a summary of that.

''A. The total for Bridgeport gauging sta-

tion for this period is 8,095 acre feet. And for

a similar period on the Morgan is 7,384 acre

feet.

"Q. And what is the distance there, approxi-

mately ?
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*'A. It is approximately 28 miles.

^'Q. And what loss does that show for that

stretch of river?

"A. Well, I have not computed the loss for

that particular stretch. I have computed the

loss for the period of the Elbow gauging sta-

tion and the Morgan gauging station. The total

for the period Juh^ 26th to 31st, inclusive shows

2,032 acre feet for the Bridgeport gauging sta-

tion, 1806 acre feet for the Elbow station, and

17,030 acre feet for the Morgan station for

the same period. Then the loss for that period

between the Elbow and the Morgan is 76 acre

feet, or 4.2 per cent.

''Q. How far is the Morgan from the

Elbow?

"A. It is about midway between the Morgan

—the Elbow is about midway between the Mor-

gan and the Bridgeport gauging station. It isi

about 14 miles.

'*Mr. Harwood. I offer that in evidence.

''Mr. Kearney. We make the same objec-

tion.

"The Master. Plaintiff's Exhibit 23." [901]

Plaintiff's exhibit No. 23 is a typewritten tabu-

lation entitled, "Water Supply Studies, Walker

Eiver, Nevada. East Walker River Bridgeport

Valley, 1929," covering a period from July 10 to

July 31 inclusive, 1929 and shows the flow at the

Bridgeport Gauge during the period of 8095 acre
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feet; a flow at the Elbow Gauge of 1806 acre feet;

at the Morgan Ranch Gauge, a flow^ of 7384 acre

feet; loss between Elbow and Morgan Gauge sta-

tions for the period of July 26 to July 31 equals

76 acre feet or 4.2% loss.

Witness continuing: From Bridgeport gauge to

the Morgan Ranch the East fork flows through

caixons practically all the way down. It has a

very rocky, steep and rugged channel. The total

amount of land irrigated from the East Walker

from Bridgeport Gauge to the Morgan Ranch does

not exceed 3,000 acres. There are some small tribu-

taries—Murphy Creek, Frying Pan and Sweet-

water Creeks. Murphy Creek flowed about Yo of a

second foot. Frying Pan Creek was dry. Sweet-

water Avas picked up by the power canal and did

not add anything to the flow of the river except

a small amount of return flow from what was used

for irrigation.

'*Q. Now, you have another table of some

sort covering the period from August 1st to

August 31st?

''A. Yes, sir.

''Q. And will you give us the totals on that?

"A. The total outflow at the Bridgeport

gauging station or the total discharge, rather,

is 10,800 acre feet. The total discharge at the

Elbow was 9,606 acre feet. The Morgan station

was 9,338 acre feet.

"Q. What did that show in loss, if any, be-

tween those stations?
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''A. Well, I have not computed the loss be-

tween Morgan and Bridgeport, but between the

Elbow and Morgan shows a loss of 268 acre

feet.

"Q. What was that percentage? Have you

got that figured in percentage ?

''A. 2.4.

'^Q. Have you got a similar table in Sep-

tember ?

''A. We have a similar table for September,

yes sir.

''Q. Covering the entire month?

'A. September 1st to September 30th. [902]

'Q. Give us the totals there, will you?

'A. The total flow of the Bridgeport gaug-

ing station 2,966. At the Elbow we have 2,594

acre feet, and at Morgan's we have 2,858 acre

feet.

^'Q. You had more at Morgan's than you

did at Elbow?

^'A. Yes, there was a return flow, a dropping

river, and so forth, a return flow of 264 acre

feet between the Elbow and Morgan's.

"Q. Any rain during that time?

"A. I think we had some small rains on

the water shed.

'^The Master. (Q.) You have a note, 'Rain

on water shed between Elbow and Morgan.

'

"A. I do not see that note on mine. That is

August.

''Q. Oh, that was August.

'A. August.a
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"The Master. This all goes in, gentlemen,

subject to your objection.

"Mr. Kearney. Yes, subject to our objec-

tion.

"Mr. Harwood. The August one is Exhibit

24; and the September is Exhibit 25

1

"The Master. Yes."

Plaintiff's Exhibit No. 24 is a typewritten tabu-

lation entitled, "Water Supply Studies, Walker

River, Nevada, East Walker River in Bridgeport

Valley, 1929," and shows that during the period

from August 1 to August 31, inclusive, 1929, a total

flow of 10800 acre feet at the Bridgeport Gauge

station; a total flow of 9606.00 at the Elbow Gauge

station; and a total flow of 9338 acre feet at the

Morgan Ranch Gauge station.

The tabulations show the daily flows during the

period at each of these gauge stations.

A notation on the Exhibit is as follows:

"Loss between Elbow & Morgan equals 260 ac-

ft. or 2.6%."

Plaintiff's Exhibit No. 25 is a typewritten tabula-

tion entitled, "Water Supply Studies, Walker

River, Nevada, in Bridgeport Valley, 1929," and

shows a daily record of flow at the Bridgeport,

Elbow and Morgan Ranch Gauge stations during

the month of September, 1929. The total flow for

the month at Bridgeport Gauge station is shown

ps being 2966 acre feet; at the Elbow Gauge sta-
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tion 2594 acre feet; at the [908] Morgan Ranch

'Gauge station, 2858 acre feet.

A notation at the bottom of the tabulation is as

follows

:

"Eeturn Flow Elbow to Morgan 264 ac. feet

or 10%."

"Mr. Harwood. (Q.) Now, Mr. Kronquist,

have you made a graph or a map with nota-

tions of different objects of the lower river,

distances, and so on?

"A. I have compiled a map showing the dis-

tance and the average width of the river at

different points from Yerington Weir to our

diversion dam.

"Q. Was this correctly made by you from

the data and information furnished you?

"A. Yes sir, this is just a sketch made from

data turned in by the boys from their measure-

ment of the river.

''Mr. Harwood. I offer it in evidence.

''Q. This is the result of observations made

with the wheel that you have testified about a

while ago?

"A. That is the same thing.

"Mr. Kearney. The same objection as to the

other, as to its competency."

Plaintiff's Exhibit No. 26 is a white print show-

ing a map entitled "Department of Interior, U. S.

Indian Irrigation Service, Walker River project,

Nevada, sketch showing a part of Main Walker
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River, Schurz August 18, 1929." The course of the

main Walker River from Yerington weir down-

stream to the Indian Reservation Diversion dam is

shown with the location of various gauging stations

located thereon.

The following tabulations appear upon the map:

PLAINTIFF'S EXHIBIT No. 26

Table of Distances of River Channel and Est.

Width Miles Elev.

Yerington Wier 55 ft. 00.00

Gold Hill Diversion 75 "
1.47

Abandoned Diversion 110 "
1.85

Antelope Bridge 100 "
3.48

Slough 100 "
7.00

Railroad Bridge 100 "
10.10 4296

[904]

Width Miles Elev.

Wabuska Slough Gage 150 ft. 10.56

Park Slough (East side Drain) 150
"

11.70

Parker Bridge (Wabuska Gage)1 120 "
12.54 4281

Parker Gaging Station 120 "
14.20 4272

Chalk Hill 180 "
15.61 4267

Rio Vista Damsite 250 "
18.93 4245

Old CoM' Camp 350 "
21.52 4232

New Cow Camp (Campbell

Head) 300 ''
24.09 4216

Range Line 300 ft. 27.24 4200

South End Campbell Valley 200 "
29.70 4180

Weber Damsite 105 " 30.78 4176

Diversion Dam Gaging Station 70 "
33.00 4163

U. S. I. I. S. Diversion Dam 115 "
33.77 4154

[905]
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"Mr. HarAvood. I offer it in evidence.

''The Master. Exhibit 26.

"Mr. Sanford: We make the same objec-

tion."

Witness continuing described this exhibit, and

says, the distance from Yerington Weir to the In-

dian diversion dam is 33.77 miles; from Yerington

Weir to Wabuska Slough 10.56 miles ; from Yering-

ton Weir to Wabuska gauge, 12.54 miles; from

Yerington Weir to Parker Control Station, 14.20

miles; from Yerington Station to Rio Vista dam-

site, 18.93 miles. The gauge a short distance above

the diversion dam on the Indian Reservation is

exactly 33 miles from Yerington weir. The width

of the river at the Yerington weir is 55 feet ; at the

Wabuska Slough gauge, 150 feet; at Parker's

gauging station about 120 feet; at the Rio Vista

damsite 250 feet; at the old cow camp 350 feet;

and at the new cow camp 300 feet; at the range

line it is about 300 feet; South along Campbell

Valley it is about 200 feet; at the Weber damsite

105 feet; at the Government's gauging station near

the diversion dam, 70 feet; at the Govermnent's

diversion dam on the reservation the width is 115

feet.
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W. ALDEN ODELL,

a witness, called by plaintiff, testified:

Direct Examination

By Mr. Harwood:

I am a senior in the University of Nevada, in

the Department of Civil Engineering. I had no

experience previous to this summer in metering

water except one day while at school. I began work

with Mr. Kronquist on June 20, 1929, being em-

ployed by the United States Indian Irrigation Serv-

ice. For the first three days Mr. Kronquist and

Mr. Beemer were with me and helped to meter and

read the gauges. After that I metered the gauges

and took daily readings as well as metering when-

ever there was a change in the stream. Mr. Kron-

quist came up about every [906] day and checked

the gauges. The figures on Exhibit 20 are mine;

also those on Exhibit 21. I worked in the Bridge-

port Meadows from June 20 to the first of Sep-

tember. I used my own Ford to get around. I read

the gauge at Bridgeport dam and established a

gauge on the upper side in the reservoir and got a

record; also visited the gauge further down the

riA^er at Elbow; made several meter readings there.

On Aug. 17, met Willie Wilson at Elbow and to-

gether we metered the stream. He had set an auto-

matic recorder in a different place there. I was

there again on Aug. 22, with Kronquist, and we

metered the stream. On Aug. 24, again met Wilson

and metered the stream; also metered the Stall

Brothers power ditch, found 20 second feet of

Water fiowing in it.
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Cross Examination

By Mr. Sanford:

I tried to get around to all tlie seven gauges

every day except Swager and Summer Creeks. I

examined Summer Creek Gauge 5 times. I made

my estimate for the flow of this creek and the

others; it was made by interpolating an average.

When you note what is in the stream at the first

measurement and what is in the next time, you can

make an estimate of the average. Some of the

gauges I visited practically every day and others

very close to every day. In measuring Robinson

Creek, I never missed more than every other day.

Sometimes I read the gauges in the morning for

about a week, and then in the afternoon during the

next week. There would be a fluctuation in some

of the larger streams of possibly four or five second

feet, due to measuring part of the time in the

morning and part of the time in the afternoon.

This would be approximately 20% of the flow. The

marks M on plaintiff's Exhibit 20 means that

meterings were taken on that day. [907]

WILLIE WILSOM,

called by plaintiff, testified:

Direct Examination

By Mr. Harwood:

I am a Piute Indian and live at Schurz on the

Walker River Indian Reservation. I am about 40



892 United States of America vs.

(Testimony of Willie Wilson.)

years old; went to Carson Indian School for 12

years ; since then have been living most of my time

on the Indian Reservation. Am working now for

the Indian Irrigation Service. Have worked for

that service off and on since 1910, and steadily since

1925; am a ditch rider and attend to the distribu-

tion of water ; read gauge heights, etc. Am actually

looking after the water and turning it into the

ditches. Helped Mr. Kronquist establish gauges on

the lower part of the river; at the Yerington weir,

also at Wabuska Slough gauge and the Parker

Gauging System. The Parker Gauge was estab-

lished some time last November. In Febmary of

this year we built a wooden control with a log

apron, a sort of a weir. I kept it in repair and kept

it clean so that it would have a constant bottom and

the river Avould not shift there. Have been using a

water meter since 1927. We have three meters, two

Gurleys and one Lietz. Also helped operate the

measuring wheel that we took down the river and

made a log of it. We started on August 12, 1929,

at the Yerington weir. We pushed the wheel down
the river channel following the water course and

took readings every mile or so at some point of

interest, such as gauging stations, fences, old struc-

tures, etc. We paced the width of the river between

the widest permanent banks and made notes of it.

We were four days going down the river. The plain-

tiff's Exhibit marked 26 is taken from my obser-

vations. It is correct as far as I know. We estab-

lished the gauges at Yerington weir and Wabuska
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Slough on June 5, 1929, and meterings were made

the same day. [908] I read these gauges every other

day mitil the 18th of July, then Kronquist put on

another man. After that I made a trip probably

once a week and checked up and made some meter-

ings until the first of September. Went to Morgan's

ranch on July 10, and to the Elbow July 26, 1929.

We established a new gauge about 40O feet above

*the highway bridge and metered the water. During

the balance of the season I visited the Morgan

gauge about once a week and checked up on the

observer, Mr. Morgan. Afterwards I read the gauge

in Bridgeport Valley, after Odell had left.

Kronquist gave me directions about establishing

the gauge at Elbow which I did. He was after-

wards there with me. I recall two times when Mr.

Kronquist was with me there and metered the river.

I visited Elbow gauge at least once a week. The

gauge was an automatic recording gauge. I would

take the papers off and turn them over to Mr. Kron-

quist. I stayed at Bridgeport until the 15th of Sep-

tember, reading the different gauges. I visited the

gauges there every other day except on Summer
Creek. I went there only once. There were about

three second feet flowing then. This work was care-

fully and correctly done.

Cross Examination

By Mr. Kearney:

I left the Carson Indian School in 1910; was in

the 9th grade; never studied trigonometry or alge-
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bra, or advanced matliematics. I have an allotment

on the Indian Reservation but am not farming it. I

am working for the Government. I understood that

the measurements we were making would be used

in Court.

E. W. KRONQUIST,

recalled by plaintiff, testified:

Direct Examination

By Mr. Harwood: [909]

''Q. There has been a good deal of refer-

ence here to the location of these gauges. Have

you a map that shows those gauges with refer-

ence to the irrigated lands?

'*A. I haven't one here. You have one.

''Q. What is this I am showing you?

''A. This is a map entitled 'Map of Walker

River Basin.' This is a photostat copy of a

map that we have in evidence already, I do not

recall the exhibit number, but on this--

—

"Q. It is on a reduced scale, is it?

''A. This is on a reduced scale, yes.

"Q. Does it show all the gauges that have

been testified to here, the location of them ?

''A. This shows the approximate location of

all the gauges to which we have testified to,

yes.

''Q. And does it also show the irrigated

lands ?
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'^A. Why, I have sketched in just approxi-

mately the various areas that are irrigated from

the Walker River, including the California

lands and the Indian lands.

^'Q. And hov^^ have you marked the Indian

lands ?

"A. The Indian irrigated lands are desig-

nated by red, and the other lands are desig-

nated by green shadings on the map.

''Q. Does it show Twin Lakes also?

"A. It shows the Twin Lakes.

'^Q. That has been testified to. Coleville

gauge and the Hoy Canyon gauge ?

"A. It shows Coleville and Hoy Canyon,

yes, sir.

^'Q. Also marked on here the location of

the Yerington weir, or is it marked on there?

^'A. Yes, the Yeringlon weir gauge is

marked there, which is 500 feet below the weir.

''Q. The weir itself?

"A. Yes.

"Mr. Harwood. We offer this in evidence.

"Mr. Kearney. This is not intended to be

accurate, as I understand it, just to illustrate

the situation?

"Mr. Harwood. Yes.

"The Witness. Just for illustration, yes.

"Q. But it is approximately correct, is it?

"A. Oh, it is, reasonably accurate.

"Q. It also shows the location of what is

called the Schurz gauge?
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'*A. Diversion dam, yes.

"Q. That is maintained by the United States

Geological Survey?

"A. No. That Schurz gauging station I

don't think is shown there.

''Q. Oh, it is not.

''A. No.

"Q. Can you mark that on it approxi-

mately ?

''A. I guess I could mark it approximately,

yes.

''The Master. It will be admitted in evi-

dence and marked plaintiff's Exhibit No. 27."

Plaintiff's Exhibit No. 27 is a reduced photo-

static copy of Plaintiff's Exh. No. 14 showing the

water shed of the Walker River stream system.

It is about 9 X 11 inches and has added notations

showing the location of the gauge stations and show-

ing the defendant's irrigated lands in green [910]

and the Indian irrigated lands in red. This exhibit

is for illustrative purposes only.

Witness is sho\\nn four sheets of measurements of

water flow later introduced as Plaintiff's Exhibit 28.

Witness continuing: This exhibit includes the

measurements and a study of the water conditions

from the Yerington weir to the Indian diversion

dam during June, July, August, and September,

1929. The Yerington figures are made up of gauge

heights furnished by Willie Wilson as hydrographer,

and Virgil Martin. Wilson made not only gauge
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height measurings but also numerous meter meas-

urements of these various gauges. Mr. Martin

merely furnished the gauge heights which I used

to determine the discharge in these various stations

by days. These measurements and studies were

made at Yerington weir, Wabuska Slough, East

Side Drain, Parker gauging station, and at the

Indian Reservation diversion dam. The data as to

the East Side Drain is based upon computed flow.

It is the difference between the discharge in the

Parker gauging station and the Wabuska Slough

station. The East Side Drain comes into the river

between Wabuska Slough and Parker gauging sta-

tion. It is with reference to these same stations

that Willie Wilson and I have already testified. I

have visited these gauging stations myself as often

as I could, at least every 10 days and sometimes

every week.

*'Q. What is this tabulation, Mr. Kronquist,

what does that represent? Generally speaking,

what is it?

"A. This is a table entitled, ^ Water supply

studies, main Walker River, Nevada.' This in-

cludes the measurements and study of condi-

tions in the lower Walker River from the Yer-

ington weir to the Indian diversion dam.

''Q. During what period?

''A. During the period of June, 1929.

'*Q. Have you another one or other ones

covering the entire season of 1929? [911]
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''A. Just for the Parker gauging station

and the diversion dam. This includes all the

data that we have on the Wabuska slough and

the Yerington weir.

''Q. But the month of June. Have you got

one for other months?

''A. I have some for July and August
*'Q. Well, let us get them altogether.

**A. And September.

**Q. Let us get them all together and save

so many exhibits. Can you fix a set here ?

*'A. (Witness does so.)

"Q. Now, what is this—four sheets. What
do these four sheets purport to represent, Mr.

Kronquist ?

''A. These four sheets are a tabulation of

the water supply studies on the main Walker

River below the Yerington w^eir and to the In-

dian Diversion dam for the months of June,

July, August and September of 1929.

*'Q. Well, where did you get the data to

make these up, the information?

''A. The Yerington is made up of gauge

heights furnished by Mr. Willie Wilson as

hydrographer and Mr. Virgil Martin. Mr. Wil-

son, of course, made not only gauge height read-

ings but numerous meter measurements of these

various gauges. Mr. Martin merely furnished

the gauge heights which I have used to deter-

mine the discharge in these various stations by

davs.
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''Q. Well, these are the same stations that

have been testified to here and described as the

Yerington Weir, the Wabuska Slough gauge,

the East Side drain

"A. The East Side drain

'*Q. That is computed, is it?

*'A. Is a computed flow. It is the differ-

ence between the discharge at the Parker gaug-

ing station and the Wabuska slough station.

This is not entirely correct inasmuch as we have

made no allowance for losses between the Wa-
buska Slough and the Parker gauging station,

but it does represent the net discharge fur-

nished by the East Side drain at the Parker

gauging station.

^'Q. The East Side drain comes into the

river between the Wabuska slough gauging sta-

tion and the Parker gauging station, is that

correct ?

"A. That is right.

''Q. And it is with reference to these same

stations that Willie Wilson and you have

already testified ?

"A. Yes, sir.

''Q. And you visited these gauging stations

yourself ?

^'A. Yes.

"Q. At frequent intervals?

"A. As often as I could.

"Q. Well, how often was that?

"A. At least every ten days and sometimes

every week.
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''Mr. Harwood. I want to offer the tabula-

tion in evidence.

"Q. These are totaled by months, are they,

only?

''A. Only.

"Mr. Kearney. The objection heretofore

made, I presume, will be considered in connec-

tion with this exhibit?

"The Master: If you desire.

"Mr. Kearney. We desire to have the same

objection.

"The Master. It may be admitted subject

to the objection. Admitted and marked plain-

tiff's exhibit No. 28." [912]

Plaintiff's Exhibit No. 28 consists of 4 type-

written tabulations.

Sheet No. 1 is entitled "Water Supply Studies,

Walker River, Nevada. Main Walker River," and

shows the daily flow records of the Main Walker

River for the month of June, 1929 at the Yering-

ton Weir, Wabuska Slough Station, Eastside Drain,

Parker Gauge Station and the "U. S. I. I. S."

(Indian Reservation) diversion Dam with diver-

sion into canals No. 1 and 2 with the note that

diversions into the canals equals the total flow of

the river.

The total flow during the period from Jmie 10

to June 30 at the Yerington Weir is shown as 168.20

acre feet; during the period from June 5 to June

30 at the Wabuska Slough Station, 900.30 acre



Walker River Irr. Dist. et al. 901

(Testimony of E. W. Kronquist.)

feet; for the period from June 5 to June 30 at the

Eastside Drain, 696.60 acre feet ; for the total period

at the Parker Gauge Station, 1867 acre feet; total

at the Indian Diversion Dam (diversions) for the

month of June, 1929, 1470 acre feet.

Sheet No. 2 shows the daily flows at the same sta-

tions as shown on sheet No. 1 but are for the entire

month of July 1929 at each gauge station. The

total flow for July at the Yerington Weir is show^i

as being 856.4 acre feet; at Wabuska Slough sta-

tion, 1314 acre feet; at Eastside Drain, 630.40 acre

feet; at Parker Grange Station, 1944.20 acre feet;

the Indian Diversion Dam, 1266.60 acre feet.

Sheet No. 3 of the Exhibit is a similar compila-

tion as sheets No. 1 and 2 showing daily flows for

the month of August, 1929.

The total flow for that month at the Yerington

Weir is shown as being 88.30 acre feet; at Wa-
buska Slough Station [913] 176.70 acre feet; at

Eastside Drain, 461.10 acre feet; at Parker Gauge
Station 637.80 acre feet ; at Indian Diversion Dam,
198.60 acre feet (canal diversions).

Sheet No. 4 of the Exhibit shows similar studies

as sheets No. 1, 2, and 3 but are for the month of

September, 1921. The flow for that month at the

Yerington Weir is shown as being 7.74 acre feet;

at Wabuska Slough Station, 51.90 acre feet; East-

side Drain, 343.80 acre feet ; Parker Gauge Station,

395.70 acre feet; Indian Dam (canal diversions)

179.20 acre feet.
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Witness continuing: The object of this study

was to arrive at the losses in the lower section of

the river, and also the amount, if possible, of return

flow in Mason Valley. There is no irrigation below

the Parker Gauging Station and the diversion dam
on the Indian reservation. The difference between

the amount passing the Parker gauge and the

amoimt at the Indian diversion shows a loss in the

river from the Parker Station to the Indian diver-

sion dam.

''Mr. Harwood. (Q.) Now, I call your atten-

tion to another sheets—this covers the whole

year, doesn't it?

"A. One place it does. The other just cov-

ers some months that are missing on the other

table.

''Q. What is that?

''A. This is a tabulation of the discharge at

the U. S. R. S. diversion dam at Schurz. This

is the daily discharge for the months of April,

May, June, July, August and September for

the year 1929.

''Q. And what is this?

"A. This is a tabulation for the Parker

gauging station, showing gauge heights and dis-

charge for the months of March, April, May
and also June. This supplies the data that is

missing on the other exhibit.

''Q. On Exhibit

"A. 28. That is just for the Parker gauging

station and the diversion dam. [914]
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'*Mr. Harwood. Then I will offer this first,

the last one just mentioned first, which covers

the discharge at the Parker gauging station for

the months of March, April, May and June,

which were not supplied in the preceding ex-

hibit. That is, it would cover the whole season.

Mr. Kronquist suggests that we can put the

two together. That is the two together. That

is the first sheet. The second sheet covers diver-

sions at the IT. S. Indian Irrigation Service

dam during the months of April, May, June,

July, August and September, 1929.

"Q. That covers the irrigation seasons, Mr.

Kronquist ?

''A. Yes.

*^Mr. Harwood. We might fasten them to-

gether and make them one exhibit. That is

admitted, then, and marked

^'Mr. Kearney. The same objection.

''The Master. That will be admitted sub-

ject to the objection and marked Plaintiff's

Exhibit No. 29."

Plaintiff's Exhibit No. 29 consists of two sheets.

Sheet No. 1 is entitled ''Water Supply Studies,

Walker River, Nevada," it shows a discharge of

the Parker Gauge Station for the months of

March, April, May and June, 1929. The total dis-

charge at this gauge for the month of March is

shown as 1412.0 acre feet; for April, 1404 acre

feet; for May, 1847 acre feet; and for June, 1869

acre feet.
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Sheet No. 2 of the Exhibit shows the diversions

at the Indian Dam, Schurz, stating it as being

the total flow of the river at that point for the

months of April, May, June, July, August and

September, 1929. The daily flows are shown. The

total flow for the month of April is shown as

being 1307 acre feet; for May, 1619 acre feet; for

June 1490 acre feet; for July 1266.6 acre feet;

for August, 198.6 acre feet; for September 179.2

acre feet.

''Mr. Harwood. (Q.) You have shown me
another tabulation, Mr. Kronquist. What is it?

"A. That is entitled 'Water supply records.

Walker River, Nevada, lower Walker River,

1927 to 1929, inclusive.' This is a summary of

the three years '27, '28, and '29. The first two,

1927 and 1928 are between the Wabuska U. S.

G-. S., gauge and our diversion dam gauge. 1929,

of course, includes the Parker gauging station

and our diversions at Schurz. This shows the

total monthly flow in acre feet, and the loss in

acre feet, an average loss per day in acre feet,

and average loss per mile in acre feet. [915]

"Q. Also the percentage of loss?

"A. Also the percentage of loss, the average

daily flow in acre feet, second feet on the upper

stations.

'

' Q. These tabulations were made by myself.

Calling attention to 1927, this is a correction of

a former exhibit I think we entitled 13-A. On
the former exhibit we used the preliminan^ fig-
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ures for the Wabiiska station, and in this tabu-

lation we have received the corrected figures

and have made up a new smnmar}^ using this

figure, or corrected figures.

''Q. Tell us what differences it makes, gen-

erally, if you can"?

*'A. Why, the corrected figures show more

water at Wabuska than our other figures

showed for the months of July particularly, and

I am not sure, I think show slightly less in

August. I am just recalling from memory.

'^Q. How does it affect the results?

*'A. Not a great deal. Not a great deal.

''Q. And with reference to this tabulation

and all the other that you have been testifying

about, they were correctl}^ made from the data

and notes that were furnished you ?

''A. Yes, sir.

''Mr. Harw^ood. Offer it in evidence.

"Mr. Kearney. The same objection.

"The Master. It may be admitted subject to

the objection and marked plaintiff's Exhibit No.

30."

Plaintiff's Exhibit No. 30 is a typewritten tabu-

lation entitled, "Water Supply Studies, Walker

River, Nevada (lower Main Walker River) and

shows the following: [916]
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Witness Kronquist continuing: We made a

metering on Green Creek with Mr. Welch and Mr.

Odell. Mr. Welch used his meter and Mr. Odell

used his. There was a flow of about 82 second feet

and, if I remember correctly, there was less than

two second feet difference in the meterings.

Cross Examination

By Mr. Sanford:

In estimating the evaporation we took what is

understood to be the evaporation during July as

4^2 inches for the entire month; applied that for

the estimate of evaporation to the Bridgeport Re-

servoir. Made no allowance for deep percolation

and seepage for the Biidgeport Reservoir. T he

river loss between the Elbow and Morgan gauges

was 4.2% of the inflow. That percentage was for

a 6-day period, but I decided that it is nearly a

normal loss ; at least nothing unusual. The geological

formation of Morgan Canon is very peculiar; vol-

caiiic rocks, sedimentary rocks, and considerable

gypsum deposits, all of which are favorable for

high losses. Mr. Beemer's records show losses and

also return flow, which may indicate that, instead

of being losses, they were bank storage. Further

up the stream the losses would be considerably less.

Plaintiff's Exhibit 23 shows a loss of 4.2% and

plaintiff's Exhibit 25 show^s a gain of 10%. I think

it is true the figures indicate that the return flow
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increases later in the season by reason of the irri-

gation above. The year 1929 was a very dry spring.

There was sufficient water for the land irrigated on

the Indian Reservation during June, 1929, when

the peak flow was reached. The last is due to bank

storage in the latter part of the season on a falling

river. Unquestionably some of the water in the

river measured came out of reservoir storage, but

cannot say whether it was stored during the irriga-

tion or non-irrigation season. [918]

Under present conditions the Indians use more

than one second foot for fifty acres in the months

of June and July. They have, roughly, between

fifteen and eighteen hundred acres. This year their

supply was very low. In order to supply their de-

mands under the present conditions w^e would have

to have an excess of 30 second feet of water through-

out the year. However, if they have their lands per-

fectly level and ditches in perfect shape and a little

more skill at irrigating, they would imdoubtedly get

along with less under present conditions. But, as it

is, they require at least 1 acre foot for fifty acres

throughout the season and if not, then they will

make quite a few complaints that they are not

getting enough water. It takes two second feet to

the hundred acres at the diversion dam. I am
familiar with the fact that under the law of Nevada

only one second foot to the hundred acres is al-

lowed. I am not familiar with the individual diver-

sions of the white farmers above except through
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Mr. Beemer's testimony. I know that the duty of

water in Decree 731 is higher than two second feet

to the hundred acres. Tabulations 20 and 21 given

as the inflow in Bridgeport cannot be taken as a

criterion of the amount of water that flows out of

Bridgeport under any conditions of flow at the head

of the valley. All the water flowing into the Bridge-

port Reservoir was return flow and seepage from

Bridgeport Valley.

Plaintiff's two exhibits, Nos. 21 and 22, do not

show that the supply at the head of the valley had

any particular relation to the return flow. The re-

turn flow is due to prior irrigation. The purpose

of plaintiff's Exhibit 23, showing the conditions

from Bridgeport Gauge to Morgan's Ranch and

the losses between Elbow and Morgan's Ranch and

from Bridgeport Station to Elbow is to check up

[919] some previous statements that there were some

excess losses in Elbow and Canon. The only way

you could get a return flow in that canon would be

from a sudden drop in the river. Such return flow

would be more properly called bank storage. The

irrigation in this East Fork Valley, in my opinion,

has very little effect upon the flow^ of the river.

Under conditions of low flow as shown on plaintiff's

Exhibit 23, a measurement for five or six days would

not give an idea of the losses in the East Walker

River. I would not use such measurements for that

purpose. However, we have, in Plaintiff's Exhibits

24 and 25 a prolongation of the period of measure-
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ments. In five days there was 4.2% loss in the 15

miles of the river on a flow of 252 second feet. Ex-

hibit 24 showed 2.4% losses for the entire month of

August. This computation was carried a longer

period than the one showing 4.2%.

The note on the last page plaintiff's Exhibit 22:

"Consmnption of Bridgeport Valley 598 acre feet

or 19% of inflow," covers the month of September

and represents merely the difference between the

inflow and outflow. It is true that part of this out-

flow cannot be tied up directly to the inflow^ for the

same period and is not derived entirely from the

inflow. The amount of consmnptive use would be

apparently smaller, due to the presence of inflow

from the previous irrigation. The reservoir dam

at the lower end of Bridgeport Valley shuts off any

possible seepage from the Valley.

The measurements shown on Plaintiff's Exhibit

28, taken below the Yerington weir, were taken at

a point where the river bed was very sandy. We
did not try to measure the underflow at that point.

Our gauge was 500 feet down stream from the weir

at that point and throughout the entire [920] stretch

of the stream the sands were highly impregnated

with water passing down stream. We did not try to

make any calculation for underflow.

Most of the water shown on plaintiff's Exhibit

28, below our Yerington measuring station came

from the Wabuska Slough, and were return waters

from Wabuska basin from irrigation in that terri-
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toiy. This water is the irrigation from ditches that

head at the Yerington weir. Do not know whether

it was reservoir water or natural flow. The column

for the East Side Drain, which is down stream

from Wabuska Slough, is computed as being a dif-

ference between the flow at Wabuska Slough Gauge

and the Parker Gauge. There is no other source of

supply save the return flow. The East Side Drain

collects the waters from the Miller and Lux irrigated

fields or else they are collected by the Wabuska

Slough ])efore they reach the Wabuska gauge. The

East Side Drain is about one mile down stream

from the Wabuska Slough gauge. The East Side

Drain furnishes a large percentage of the water

that is measured at the Parker Gauging Station.

Exhibit 30 was to determine only the loss between

the Reservation diversion dam and the upper end

of the Reservation and, therefore, made no note of

the water flow at the Schurz station below the

Diversion Dam. The loss per mile in the river is

Yery irregular. It would take about 24 hours for

water to flow from Parker's to the Reservation

Dam. But that varies—the more water the less

time. The Exhibit showing the flow from Yerington

weir to the Parker gauging station was for the

purpose of getting the amount of the return flow

between the two stations. The Wa])uska Gauging

station is right on the reservation line at the Parker

Bridge. There was no loss from the Yerington weir

to the Parker Gauge. The river may have losses,
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but the tabulations show that the return flow is in

[921] excess of the losses.

The channel between Yerington weir and the Par-

ker Gauging station is different from the channel

on the low^er part of the river. It is not nearly so

wide as the lov/er part and has a steeper grade;

considerably higher banks. It is very sandy with

quite a few clay ribs coming up through the chan-

nel. One of them is pretty nearly down to the

Parker Ranch. No water flowed directly into the

lake this year, miless some may have reached it

through percolation below the diversion dam of the

Indian ditches.

Plaintiff's Exhibit 30 shows a flow^ at our diver-

sion dam during April, 1927, of 2,590 acre feet,

showing a loss of 15%. In April, 1929, at the same

place there w^as a diversion of 1,507 acre feet, but

there was only a 7% loss. I can account for the

difference only by the fact that April of that year

was much colder than in 1927. You would expect

a larger percentage of loss for the smaller flow, but

the results are just contrary for that particular

month.

In the month of Jime there was a flow of 41,300

acre feet of water at the Wabuska Station. This

water would be available for storage in a reservoir

if constructed at the Rio Vista reservoir site.

"Q. In other words, that table (Exh. 30)

shows there was sufficient water in the month of

June, 1927 to take care of the full 10,000 acres

of land if stored at that tme ?



914 United States of America vs.

(Testimony of E. W. Kronquist.)

"Mr. Harwood: Well. I object to that as

irrelevant and immaterial.

"The Master: I do not see, Mr. Kearney, how

that is material. That is an argiunent that

would probably be very well to be addressed to

Congress or the Legislature, but I do not see

how it is material in this matter.

"Mr. Kearney: If I may be permitted to be

heard on that, your Honor, I will explain my
reason.

"The Master: We will save the time and let

the question be answered at the present time.

"A. This 41,000 acre feet would fill the Rio

Vista Reservoir."

J. C. STEVENS,

called by plaintiff, testified : [922]

Direct Examination

By Mr. Harwood

:

I reside in Portland, Oregon. I am a consulting

engineer of the firm of Stevens and Kuhn, special-

izing in h^^draulic construction work and the utili-

zation of water supplies; graduated in a civil engi-

neering course at the University of Nebraska, and

later received a post-graduate degree from that

institution. I was Assistant State Engineer of Ne-

braska. The western part is largely an irrigated sec-

tion. Have kept an accurate record of water supply
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and distribution through the irrigated section and

conducted some minor hearings in regard to the

utilization of water and the determination of water

rights. I was in the Reclamation Bureau for about

8 years. I was hydrographer in charge of water

supply investigations in Nebraska; was transferred

to the Denver office and had charge of the same

work throughout Colorado and South Dakota. Most

of my work for the Government, however, has been

a study and analysis of water supply data for their

construction works and a determination of seepage

losses and outlining systems or keeping account of

the entire water supply in the operation of their

irrigation projects. After working in Denver T

was transferred to the Reclamation office in Wash-

ington, D. C. I worked there in connection with

the irrigation and observation of w^ater and w^ater

supply; w^as then transferred to Portland, Oregon,

and placed in charge of that Northwest territory as

District Engineer, in the United Sates Geological

Survey. That was in 1906. I had charge of all the

stream measurement work in Washington and Ore-

gon, and portions of California and Idaho ; in addi-

tion did considerable work for the Reclamation

Service in the operation of their irrigation systems.

I had charge of a system of measurements for the

Sunnyside Irrigation Project in the Yakima Valley

which at that time consisted of about 60,000 acres

and which since has been increased to something

over 100,000 acres. I left the Government service
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in 1910 [923] and entered private practice in Port-

land. I worked on water studies for the Anaconda

Copper Mining Co. ; on an irrigation project for the

Pacific Power & Light Co., and then w^ent to Spain

in the early Spring of 1912 for the Pearson Engi-

neering corporation of New York; installed stream

measuring stations and made measurements of the

water supply for the stream we were figuring on

utilizing in and aroimd Barcelona. Later I made a

general study of the entire Urgel irrigation system

in Spain; later was placed in charge of the design-

ing and construction of the Seros Hydraulic devel-

opment in Spain. That was a development of 80,000

horse power and cost some $6,000,000. That work

involved a study of stream flow. I then resumed

private practice in Portland. In 1915, I was em-

ployed by the Government to make an investigation

for the possible development of a reclamation proj-

ect on the Walker River, Nevada. I spent about

two months, on the ground and in preparation of a

report ; about three or four weeks on the gromid and

the balance of the time in studying the data avail-

able and preparing my report. The report I made

at that time was a preliminary report as a guide

to the Reclamation Service. They had made some

surveys in earlier years and I was asked to examine

the Project and analyze all the data that coidd be

compiled at that time and make a preliminary re-

port on the possibilities of irrigation in that Valley.

I was employed recently by the Department of Jus-
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tice to re-examine the Walker River Basin. I came

to the Walker River on October 19, of this year and

again made an examination of the Walker River

system. I went over the ground with Mr. Kronquist.

We first examined all of the ganging stations on the

West Walker River that had been established by

him; then we examined the stations on the East

Walker River, the ones at Bridgeport Reservoir,

Elbow and Morgan 's ; then we examined the gauging

stations at Yerington [924] weir, Wabuska Slough,

the East Side Drain, Wabuska station of the U. S.

Geological Survey, the Parker control and the gaug-

ing station at the Indian diversion dam. We then

went over the lands of the Indian Reservation.

Then I returned to Reno and spent some time in

studies.

I was furnished with all of the data that had

been introduced in evidence in the present suit.

While in Schurz, I checked over some of the data

that had been compiled and the methods that Kron-

quist had used and some of his computations. When
I returned to Portland, I took with me all of the

testimony that had heretofore been taken in this

case and copies of all exhibits. There I continued

my studies on these data and also on the data I

previously had. I had also data from Grovernment

Bureau of Reclamation reports and other sources

upon the duty of water and character of soils on

the different irrigation projects covering a period

of about fifteen years.
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I am familiar with a number of these projects

both as to soil conditions and water uses. During

the two years that I have examined the Walker

River territory I have been over a majority of the

lands of the Walker River Indian Project.

I have read the testimony of Mr. Kronquist and

Mr. Beemer in this suit.

''Q. Mr. Stevens, you have testified that you

have read the testimony of Mr. Kronquist and

Mr. Beemer taken in this case ?

''A. Yes, sir.

"Q. And particularly the testimony regard-

ing the water requirement upon the Walker

River Indian Reservation, is that true "?

"A. Yes, sir.

"Q. Have you also examined and taken into

consideration the exhibits in this case ?

"A. Yes, sir.

"Q. Have you heard the testimony of Mr.

Kronquist given in this hearing ?

"A. Yes, sir.

''Q. Now, assuming, or, rather, on that basis

and [925] taking those facts into consideration,

directing your attention particularly to the

water requirement upon the Walker River In-

dian Reservation for ten thousand acres of land,

what duty of water do you assume in your com-

putations and opinion as to the water require-

ment for the whole project?

"Mr. Kearney: We object to that upon the

ground that the form of the question is im-
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proper, and that it assumes that the testimony

of Mr. Beemer and Mr. Kronquist is miiform in

all respects, and facts testified to by them are

uniform and without conflict in the details

which go to make up the basis for such opinion.

'

' The Master : You have not asked him, have

you, Mr. Harwood, as to what in his opinion is

the water requirement on that land?

"Mr. Harwood: I will ask him.

"Q. What in your opinion is the water re-

quirement upon that land '?

"Mr. Sanford: May I add the further ob-

jection, as stated by Mr. Kearney, that the

facts upon which the answer is to be predicated

are not set forth in the question, and it further

assumes that everything that Mr. Kronquist

and Mr. Beemer have testified to are facts.

"The Master: The witness may answer sub-

ject to the objection.

"A. Well, in my opinion those lands require

at least four and a half acre feet per acre in

the season at the diversion point of the main

canals. That is an average for the entire

"Q. I would like to ask you, that answer is

based upon the assumption that the testimony

of Mr. Beemer and Mr. Kronquist is true, is

that it, and based wholly upon that testimony?

"A. No, it is based also upon my knowledge

of the land ; taking all those into consideration.
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''The Master: Well, of course, Judge Har-

wood, that confuses the matter again.

"Mr. Harwood: Q. Well, that is your own
opinion also, Mr. Stevens?

''A. Yes, that is my own opinion.

"Q. Prom investigations that you have

made ?

''A. Yes, sir.

"Q. And from your reading of the testimony

of Mr. Kronquist and Mr. Beemer, you find

that that is their conclusion also, do you?

''A. I concur with that conclusion, yes.

"The Master: It seems to me. Judge Har-

wood, that the evidentiary value of this testi-

mony is not strengthened by the reading of

other testimony because he is basing it upon

his own observation.
'

' Mr. Harwood : Well, we are putting it both

w^ays, your Honor. It is his conclusion, and he

finds it was theirs too.

"The Master: Well, I do not think that it

strengthens the opinion at all that somebody

agrees with him. It is simply a matter of cumu-

lation. Well, the answer may stand."

Witness continuing: A diversion of seasonal use

would in my opinion be 10% in April, which in-

cludes March; 18% in May, 22% in June; 22% in

July; 20% in August and 8% [926] in September,

including whatever little amount might be required

in October.

This means an average diversion in second feet
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for application to the 10,000 acres; for April, in-

cluding March, 75 second feet ; May, 130 second feet

;

June 165 second feet ; July 160 second feet ; August

145 second feet September 60 second feet. Ex-

pressing the same in acre feet, the amounts will be,

for March and April, 4500 acre feet ; for May 8,100

acre feet; for June 9,900 acre feet; for July 9,900

acre feet ; for August 9,000 acre feet and for Sep-

tember 3,600 acre feet, making a total of 45,000

acre feet.

I made a study of the total water supply of the

Walker River Basin and have compiled the records

and made a table of it. The record begins in 1902

and ends September 30, 1929. It is made to corre-

spond to the cyclic year of the U. S. Geological

Surveys which begins October 1, and ends Sep-

tember 30, of the next year. The average yearly

run-oif of the Walker River for that period, 1902-

1929, is 363,000 acre feet per annum. I have also

made some computations and a graph of the cyclic

stream flow covering five-year periods. This is

merely to eliminate small variations. (Later marked

Exhibit 31). I find from my studies that the last

ten years are below normal. Only one or two years

are at all above normal. All the rest are below.

The cyclic figures for the year ending September

30, 1929, are 259,000 acre feet; for the period of

1928, 248,000 1927, 268,000; 1926, 278,000; 1925,

303,000; 1924, 301,000; 1923, 341,000; 1922, 344,000;

1921, 335,000; 1920, 343,000, and 1919 379,000. The
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five years last given covers a period that is a little

above normal. The year 1922 was 18% above nor-

mal and all the years since then excepting 1927

have been below normal. 1927 was 3% above normal.

For the cyclic period ending 1918, the figures are

432,000 acre feet; [927] for 1917, 412,000 acre feet.

The graph (Exhibit 31) is prepared from offi-

cial records. The Coleville records are fairly com-

plete. On the East Walker a few months are miss-

ing, but those have been supplied by comparison.

Some records were made at Hilbun, Ross' Ranch

and Strosnider's. All the records have been ad-

justed to a point above the diversions in Mason

Valley.

"The Master. Any objection to this?

"Mr. Kearney. Well, probably to the weight

of it. The part that is based upon the govern-

ment published data I guess is all right, but the

other he was not able to get accurate data.

"The Witness. There isn't any.

"The Master. Well, it may be admitted in

evidence subject to your objection and marked

Plaintiff's Exhibit 31."

Plaintiff's Exhibit No. 31 is a blue print graph

entitled, "Cyclic Variation in Stream Flow and

Precipitation of Walker River" upon which ap-

peared the following note:

"Each point on curves is average of preceding

5 years.
'

' Appearing upon the graph are two curves.



Walker River Irr. JDist. et al. 923

(Testimony of J. C. Stevens.)

The upper one shows precipitation at Reno indi-

cated in inches, below which is a curve showing the

flow of the East and West Walker, indicated in

thousands of acre feet for the same period as the

precipitation periods.

Each dot or point on the curve showing the flow

of the river represents an average flow for the

preceding five years. The graph discloses a flow of

500,000 acre feet in 1910 based on an average of

the preceding five years with a general downward

tendency with the extreme low point of the cycle

at the end of the graph in 1929.

The record of flow for the cyclic year, 1906-7 was

[928] the biggest—762,000 acre feet, being a de-

parture of 110% from the average. That of 1929

was 50% below; that of 1924 was 69% below; 1926

was 44% below; 1928 377c below ; 1927 was 3%
above.

I have made a study of the water consumed

on the Walker River for the period of 1922, 1923

a,nd 1924. (Later marked Ex. 32). It is based upon

the U. S. Geological Survey records. These are the

only three years in which the records are complete

for all of the stations involved. This shows that on

the East Walker in 1922 for the period of April to

September, inclusive, at the gauging station at the

outlet of Bridgeport dam, there were 128,690 acre

feet, and at Strosnider's 121,370 acre feet, showing

a consumptive use above Mason Valley of 7,320

acre feet.
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On the West Walker RiA^er at Coleville there were

247,390 acre feet during the same season of 1922.

At Wilson Canon there were 192,760 acre feet with

a consumption of 54,630 acre feet.

On the main Walker River, combining the East

and West fork above Antelope and Mason Valleys,

the combined flow was 332,130 acre feet; at the

Wabuska, or Parker gauging station they are close

together, there were 218,970 acre feet, showing the

consumption of 113,000 acre feet. At the Parker

gauging station there were 218,970 acre feet and at

Schurz, 200,250 acre feet, showing a consumption

of 18,790 acre feet.

I do not know the number of acres actually irri-

gated, but I have divided the consumption by the

acres under the ditches as near as I could get at it.

On the East Walker the consimiption per acre was

2.2 acre feet ; on the West Walker, 2.4 and on the

main Walker 2.3. In 1923 the consumption during

the irrigation season on East Walker was 3,400

acre feet or 3.1 per acre; on the West Walker in

Antelope and Smith Valleys was 23,000 acre feet or

2.4 per acre. [929] On the main Walker the con-

sumption was 121,790 or an average of 2.4 per acre.

On the lower valley, reservation valley the consump-

tion was 22,850 acre feet.

In 1924, during the irrigation season the con-

sumption on East Walker was 4,110 acre feet, aver-

aging 1.2 acre feet per acre. On the West Walker

it was 23,000 acre feet, averaging 0.56 per acre; in

Mason Valley, 42,220 acre feet, averaging 0.86 per
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acre, and on the reservation 870 acre feet con-

sumption.

''Mr. Harwood. I offer in evidence the tabu-

lation.

"Mr. Kearney. I would like to cross exam-

ine before you offer that in evidence. I do not

think it is of much value.

Cross Examination

By Mr. Kearney:

"Q. Mr. Stevens, in preparing this table,

what figures did you use?

"A. I would like to correct a statement I

made a moment ago that these were all Geo-

logical Survey records. They are combined with

the records taken by Mr. Beemer, that is, they

include the records taken by him and also those

of the United States Geological Survey. * * *

"Q. On the East Walker you got from April

to September 128,600 acre feet. Where was that

measurement taken?

"A. That was taken at the Bridgeport Dam.
"Q. And whose record was that, the U. S.

G. S.?

"A. I think that was Mr.—I will have to

verify that. That must have been Mr. Beemer 's

data. I do not find it in the Geological Survey

records, it must have been his information. I

can verify that a little later for you.

"Q. All right. The next figure is 121,370

acre feet at the Strosnider gauge. Whose figure

was that?
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"A. I know now, those are from Exhibit B
in this case, I think; a large tabulation pre-

sented by Mr. Beemer, both of those figures'?

'^Q. Well now, did the Strosnider gauge

figure include the waters from Sweetwater

Creek, and Bodie Creek that came in below the

Bridgeport Dam?
'^A. It included what was left—^what was

measured at the Strosnider gauge during that

period. * * *

''Q. Why do you say the consumption was

320,000 acre feet when you do not show^ how

much water came into the East Walker River

from the tributaries below the measuring point

at the dam and above the Strosnider measuring-

point on stream ?

''A. Well, this study is merely—it is merely

a study to show the difference, or the total

amount of water consumed in those places. In

this, consumption means waste and use and

would include any unmeasured increments be-

tween those points, or loss. [930]

^'Q. What value would it be if you did not

know how much water came in from Sweet-

water Creek
a A. This is not a return water study, we

have got all that information when we come to

return water. * * *

''Q. Then the figure of consumption per

acre is not a correct figure ?
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*'A. I stated on the direct examination that

I merely divided that into the total loss or the

total consumption, divided the total consump-

tion between those points by the number of

acres under ditch. I don't know that there was

even an acre irrigated in that valley that year.

I simply divide it by the number of acres under

ditch in the valley there, just in order to arrive

at a measure of what the 7320 acre feet amounts

to, that is all. Just to get a mental picture of

it, nothing else.

'^Q. And you do not offer that as any duty

of water

''A. Not by any means, no sir.

'^Q. Duty of water upon the area between

those two points'?

"A. No sir.

''Q. And you do not offer it as a correct

record of the actual flow of water in the East

Walker River available for use in that terri-

tory ?

"A. No. We have that a little later. This is

just a comparative study of the differences in

flows at the head and bottom of these various

valleys, that is all.

"Q. Just one further question and I think

I can make the objection I am going to make.

On the West Walker you show the Coleville sta-

tion during the irrigation season, April to Sep-

tember, 247,390 acre feet?

''A. Yes.
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'*Q. And at that Wilson Canyon gauge 192,-

760 acre feet?

''A. Yes.

*'Q. Where did you get those figures?

''A. The Coleville is the United States Geo-

logical Survey records, and I think the Wilson

gauge is Mr. Beemer's data.

''Q. Then you charge the consumption there

of 54630 acre feet during those months, is that

correct ?

''A. Yes.

''Q. Now then, this record of flow at Cole-

ville, which is the head of the stream, will not

show how much of that water was diverted and

stored in Topaz Lake, will if?

*'A. No, it includes the storage; includes

whatever water was held over or whatever

water was in storage.

*'Q. How do you know that does?

'*A. Well, if there was any water stored

then this shows it. This examination includes

whatever manipulation, storage or release, there

may have been in that reservoir. It is not seg-

regated.

'^Q. Now then, if a part of that 247,390 feet

were diverted into Topaz Lake and held there,

and the 192,760 represents that passed the Wil-

son gauge, the 54,000 representing the differ-

ence would not be a consumption upon the irri-

gated lands

** A. No, it is not put up to that figure.
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''Q. And 2.4 feet per acre would not^

''A. It is not put up for that figure at all. It

[931] is not put up for that purpose. I have

stated that the 2.4 acre feet per acre does not

represent the irrigation consumption on those

acres. It is merely the total difference between

the flow at Coleville and Wilson Canyon,

divided by the number of acres under ditch in

the valley, and it is just for whatever it may
be worth in that connection.

''Mr. Kearney. Well, if the Court please, I

think we \oll object to it upon the ground it is

immaterial for any purpose in this case. I can-

not see that it has any probative value of any

fact that it is necessary for the Court to deter-

mine. In other words, there might be 25,000

acre feet stored in the reservoir. They are just

merely abstract figures that cannot help any-

body.

"The Master. Well, it may be admitted in

evidence subject to your objection. Plaintiff's

Exhibit No. 32."

Plaintiff's Exhibit No. 32 is a type-v^Titten tabu-

lation entitled, "Water Consumption in Walker

River Valley in Acre-feet," and shows the follow-

ing: [932]
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Witness continues on

Direct Examination

By Mr. Harwood:

In my opinion there is sufficient water in the

Walker River system for the irrigation of 10,000

acres of Indian Reservation lands, the water re-

quirement for those lands being 45,000 acre feet.

There might be a few months in certain years when

there would be a little shortage. That shortage

would apply also to all the rest of the lands in the

valley. Wlien I say there is sufficient water for the

irrigation of the reser\^ation lands, I mean that

from the practical standpoint of irrigation there is

an abundant supply of water for the irrigation of

the reservation lands. I do not mean by that to say

that every single month in every year throughout

eternity there would be the exact amount required

because anyone imderstanding practical irrigation

will concede that there may be a shortage in some

few years. It is a practical thing to spend large

sums of money and develop irrigation projects

when you know that there may be an occasional

year in which the full supply will not be available.

I have made an estimate of the amount of water

that would be required at the head waters to supply

the needs of the reservation for each month, both

in acre feet and second feet. I have also made an

estimate of transportation losses based on losses

between the diversion dam on the Indian Reserva-

tion lip to Hoy Canon on the West Walker and to
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Bridgeport Dam on the East Walker. At those

same points the flows available were tabulated in

order to show the months in which there might be a

little shortage at these points.

This tabulation I have here shows the total com-

bined release required from the points indicated,

Hoy Canon and Bridgeport Dam, of 53,910 acre

feet. [934]

''Mr. Kearney. I want to object to any

examination on what the paper shows as evi-

dence till it is admitted. When the data is

offered we want to make an objection and save

the record on that.

"Mr. Harwood. I am going to use the table,

I guess that is the proper method. I offer it in

evidence.

"Mr. Kearney. We object to it upon the

ground that it is hearsay, it is incompetent, that

it is irrelevant and immaterial to determine any

issue in this case.

"The Master. (Q.) As I understand you,

Mr. Stevens, this is based upon Mr. Beemer's

report ?

"A. No. The requirements are based on my
own opinion as heretofore expressed. The seep-

age and evaporation losses are computed losses

for the widths of the river channel, known rec-

ords of evaporation at adjoining localities, and

compare with the actual records of losses deter-

mined during the past year from Parker con-

trol to the diversion dam, as those losses were
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determined and are in evidence in the case. And
these are computed losses of evaporation and

certain allowances for seepage for the quanti-

ties of water shown, which I have set up as the

probable losses, they are approximate of course,

—probable losses that would occur in transport-

ing those quantities of water down the river

from the points I have named, and thereby ob-

taining the amount required to be released at

the head waters for the irrigation of those

land,s.

"Mr. Hai-wood. (Q.) Well, Mr. Stevens, it

is all based upon the records in this case and

upon the records of the Geological Survey at

the points indicated, is it?

"A. It is. The latter part of the table, that

shows the months in which deficits would occur

based on the records of the geological survey at

those points.

''The Master. Well, the paper will be ad-

mitted subject to the objection and marked,

Plaintiff's Exhibit 33." [935]
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This tabulation marked

PLAINTIFF'S EXHIBIT 33

is as follows:

"WATER REQUIRED TO BE RELEASED AT HEAD WATERS FOR
10,000 ACRES IN RESERVATION, ASSUMING NO OTHER

IRRIGATION AND NO RETURN WATERS.
Rectuired at

Diversion
Dam

Evaporation
& Seepage
Losses

Release
Reciuircd at
Head Waters

Ac. Ft. Sec. Ft,

April 4500 Acre ft. 1070 Acre ft. 5570 93

May 8100 " " 1420 " " 9520 154

June 9900 " " 1790 " " 11690 194

July 9900 " " 1930 " " 11830 192

Aug. 9000 " " 1650 " " 10650 173

Sept. 3600 " " 1050 " " 4650 78

45000 " " 8910 '' " 63910

MONTHS SHOWING DEFICITS.
Figures show actual Flows available.

1908 1924 1926 1928 1929

April

May
June 8700

July 3000

Aug. 9300 2000 10800(a) 20400(a) 9200

Sept. 2300 6900(a) 8600(a)

(a) This is in excess of the requirements but includes release of

stored water from Bridgeport Dam, the amount of which is not

known, '

'

Witness Continues : My tabulation is made on the

basis of no return flow and no irrigation—an at-

tempt to get at what would exist if there were no

irrigation and no return flow.

The second table in Plaintiff's Exhibit 33 is

headed '^ Months Showing Deficits. Figures show
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Actual Flows Available." In the second table for

the month of August, 1908, there was an actual com-

bined flow of the two streams available in the

amount of 9,300 acre feet while the requirements for

that month would be 10,650, as shown in the first

table of Exhibit 33; the difference between them is

the amount of shortage. In 1924 there were four

months in which a deficit is shown. In June, 8,700

acre feet ; in July, 3,000 acre feet ; in August, 2,000

acre feet ; and in September, 2,300 acre feet. In 1926,

there was some stored water released from the

Bridgeport Reservoir, which is included in the rec-

ords. I did not have the information to make the

corrections for storage, but they were near the

amount available; (for instance, in August, 1926,

it was 10,800, while the requirements for that month

are 10,650) so that if we could correct the actual

records by the amomit released from storage, the

natural flow would have been undoubtedly somewhat

less than the requirements. During the months of

August and September, 1928 the same conditions

existed. In 1929, however, we do have the informa-

tion to correct the records for the storage released

from the Bridgeport Reservoir, and that shows only

one month in which there would be a slight shortage

in 1929. In making these figures I have taken into

consideration the total supply of water from both

the East and West Walker Rivers. I arrived at

evaporation and seepage losses of 8,910 acre feet

during the irrigation season, as follows: Starting

at the stretch of river between the Parker control
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and tlie diversion dam on the Indian [937] Reser-

vation, a distance of 19.8 miles, an average width

of the channel of about 200 feet makes approximately

500 acres of exposed area in the river bed. When
the water is high the entire river bed is covered;

as the flow diminishes the water recedes to a nar-

rower width. The evaporation loss is computed from

records at Fallon. I reduced these by 20% because

they were taken in a pan only partly submerged,

and based upon an isolated small quantity of water

about 3 feet square. The record was 3.38 feet in

depth, for the irrigation season. Experiments have

been made at Fort Collins and Denver, Colorado, by

the Department of Agriculture, and the records are

available showing that for saturated sands the

evaporation is about 80% of the evaporation from

a free water surface. On that basis 80% for

saturated sands and 100% for water surface, I com-

puted the evaporation loss month by month for the

20 miles stretch from Parker to the Indian Reser-

vation dam. From Parker to Yerington weir, the

river is narrow^er, and I have used 100 feet as an

average width for the 14.2 miles distance and the

CA^aporation would be 36% of the evaporation loss

from Parker's control to the Indian diversion dam.

There are probably some seepage losses in that

stretch of river that are unknown, we can only esti-

mate them. In the actual measurements of losses

that I have made I cannot distinguish or segregate

the evaporation from the seepage losses. I have al-

lowed a reasonable amount for the seepage loss in
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that stretch, I have just doubled the amount that we

got from evaporation.

From Yerington weir to the junction of the East

and West Walker Rivers is 9 miles, and I used an

average width of 110 feet for the river and find

that the evaporation losses would be 23% of that

at the lower end of the 20 mile stretch from

Parker's to the Indian diversion dam. From the

junction [938] of the two rivers to Hoy Canon, a

distance of 20 miles, and, assiuning an average

width of 75 feet, the evaporation loss would be 38%
of that on the lower river. On the East Walker

River, from the junction to Strosnider's, there is a

stretch of five miles of the river with an average

width of 75 feet. From Strosnider's to the Bridge-

port dam the distance is 47 miles, with an average

width of the river channel of 60 feet. The evapora-

tion losses from the junction to Bridgeport dam
would be 82% of the evaporation losvses in the lower

river. On this basis the evaporation losses for each

month for the entire stretch of riA-er have been

calculated.

The evaporation rate I used for July was 8%
inches ; For August it was 7.6 inches ; for July, 7.8

inches. These figures are 80% of the actual records

at Fallon, Nevada. This is fignired on the basis of

prior rights to the Indians and no irrigation, and

no return flow.

The flow at Wabuska gauge for June, 1927, was

41,300 acre feet and the loss at the Indian diversion

dam w^as 2,662 acre feet ; in July the flow was 20,500
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acre feet, with a loss of 2,705 acre feet. The flow

for the entire season was 82,040 and the loss at the

diversion dam was 8,463. The year 1926 preceding

the year 1927, when the foregoing measurements

were made, was a very dry year and undoubtedly

considerable of the loss shown in 1927 went into

storage in the river channel to fill up the dried out

channel prior to the time the 1927 flow occurred.

The average flow at Wabuska for the month of

June, 1927, was 683 second feet and that for July

was 330 second feet. The average daily requirement

at the Reservation diversion dam for the irrigation

of 10,000 acres of reservation land during the month

of June 1927, was 165 second feet, and for July 160

second feet. In 1928 the total flow was 18,675 acre

feet [939] and the loss was 3558 acre feet of which

2000 acre feet occurred in the month of May. The

following month, June of that year, showed a gain

instead of a loss, due probably to bank storage. In

1928 the total flow at Wabuska Gauge was 8,096

acre feet and the loss was 2,053 acre feet; so that

my total loss of 3200 acre feet in that stretch of the

river is a fair average. The total losses for July

measured at the Indian diversion dam would

amount to a constant flow of 32 second feet during

the month. For June it would be 31 second feet.

''Q. Have you had some blue prints made
showing graphically the result of the measured

flow^ between the Bridgeport dam and Morgan?
'^A. Yes.
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''Q. And also the measured flow between

Yerington weir and the Indian Diversion Dam ?

"A. I have.

"Q. And also between Wabuska station and

the Indian diversion dam?

''A. I have; for the three years, 1927, 1928,

and 1929.

''Q. What figure is that one? Oh, it is on

figure 4 and 5?

"A. Four and five, yes.

''Q. Have you also made a graph illustrat-

ing Mr. Beemer's testimony of the return fiows

from Antelope Valley and Smith Valley and

Mason Valley?

''A. I have; for the years 1922 and 1923.

''Mr. Harwood. I would like to offer those in

evidence. I think we had better make them one

exhibit so as to save so many exhibits.

''Mr. Kearney. If it is merely for illustra-

tion we have no objection.

"Mr. Harwood. They are.

"Q. They correctly show in graphic form

the tabulation?

"A. They show in graphic form the figures

that have been presented here.

"The Master. They may be admitted and

marked Plaintiff's Exhibit 34."

Plaintiff's Exhibit No. 34 consists of five blue

print sheets, 8x11 inches, sho\^^ng in graphic form

the losses on the Walker River Svstem.
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Sheet No. 1 shows losses from Bridgeport Dam
to Morgan Ranch.

Sheet No. 2 graphically shows accrued flow, gains

and losses from Yerington Weir to Reservation

Dam. [940]

Sheet No. 3 shows graphically the accrued flow

from Wahuska Station, U. S. Gr. S. to Indian Di-

version Dam.

Sheet No. 4 shows graphically accrued flow

—

Parker to Indian Diversion and Wabuska Station

to Indian Dam.

Sheet No. 5 shows graphically the return flow

East Walker River, Mason Valley, both in the year

1922 and East Walker River in 1923, Antelope and

Smith Valleys in 1922 ; Mason Valley in 1923.

Sheet 1, figure 2A, from June 20 to September 30,

1929, inclusive, the *'consimiption in Bridgeport

Valley—Accrued Flow", with a graph showing the

total flow, net outflow, and thereby net consumption.

Witness continuing: The graph marked Fig. 2A
(exhibit 34) show^s the accrued flow to the Bridge-

port Reservoir, as was testified to, or presented by

Mr. Kronquist. The records begin June 20, and end'

September 30, 1929, and each number on the line

is the sum of all the record for the preceding day.

The low curve is the net outflow corrected for stor-

age and evaporation. The difference between the two

curves is the net consumption in the Bridgeport

Valley.

Figure 2B is a similar tabulation of the flows at

the Bridgeport Dam and at the Morgan station dur-
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ing- the period of July 10 to September 30, 1929, the

diiference being the net consimiption in that stretch

of the river. The lower two curves, one a solid line

and one dotted, show the flows for the Elbow sta-

tion and the Morgan station, beginning August 1,

and ending September 30 of the same years. It

shows that the flow at these points was almost

identical.

Figure 3, is the accrued flow and gains and losses

from the Yerington weir to the Indian Reservation

Diversion dam for the period beginning June 10

and ending September 30, 1929. The upper curve is

the accrued flow at the Parker [941] control, 14.2

milea from the Yerington w^eir and shows the total

gain in the flow in the 14-mile stretcli of the river.

The middle curve shows the flow at the Indian di-

version dam 33.7 miles from the Yerington weir

and the loss from the Parker control to the diver-

sion. The lower curve shows the flow at the Yering-

ton weir. And the difference between the Indian

diversion curve and the Yerington curve shows the

total gain from Yerington to the diversion dam.

(The total flow up to September 30, of this year,

was approximately 12^/2 acre feet at the Yerington

weir; 4200 acre feet at the Parker control and 2600

at the Indian diversion dam.)

Figure 4 shows the accrued flow at the Wabuska
Gauging Station of the U. S. Geological Survey

and also at the Indian Diversion dam during the

irrigation season of April to September, inclusive,

1927, taken from the tabulation on Exhibit 30.
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Figure 6 shows in graphic form the total di-

versions, consumption and return flow. For illustra-

tion, take the graph of the flows in 1922, in East

Walker River from Strosnider's to the Indian di-

version dam. The lower left-hand graph of this

sheet 6 shows the same thing for the year 1923. The

Antelope and Smith Valleys have been combined by

utilizing inflow into the upper end of Antelope

Valley and the outflow at Wilson Canon, below

Smith Valley, with the diversions in those valleys.

The graph in the upper right-hand corner of fig-

ure 6 and the one in the lower right-hand corner of

figure 6, show the diversions, return flow and con-

sumptive use in Antelope and Smith Valleys for the

year 1922, and the year 1923. The total diversions in

these valleys for the period of Aug. 1, to Septem-

ber 24, 1922, was 45,000 acre feet; the total con-

sumption was approximately 30,000 acre feet; the

return flow therefor being 15,000 acre feet. The

instrmiient [942] mentioned as the Stevens re-

corder was used by me. It is one of my inventions

and it is in general use in the West as a part of the

automatic recording devices.

The Steven's recorder mentioned in some of the

testimony is m}^ invention and is in general use in

the West as a part of automatic recording devices.

Cross-Examination

By Mr. Sanford:

In October 1926 I spent two days with Mr. Kron-

quist on examining various gauges on East Walker
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and the Main Walker. I spent probably half a day

with Mr. Kronquist in driving over the lands of the

Indian Reservation. We made no tests. The soil is

generally sandy; some of it a little firm soil, per-

haps with some little clays on the benches^—not very

much. In places there is gravel under the surface.

It is all alluvial land ; made no diggings in the soil

;

judged from the surface and the river banks. I

made a report in 1915 for the Reclamation Sendee

;

recommended three acre feet for the average of the

entire Walker River Basin. This was a preliminary

report covering the amount of available water

—

amount of lands that could be watered with it and

probable total requirements of water for the entire

valley. I used three acre feet as an average for the

entire valley without attempting to segregate it

among any particular tracts of land. I did this with

the knowledge that there were certain sandy por-

tions that would require considerably more—certain

types of soils that do not require as much. All the

valleys within the basin were included. There was

another reason why we used three acre feet. It was

that I recommended in my report that all priorities

in the Walker River Basin be entirely ignored—in

other words, that all the water rights be pooled and

that a new regime be [943] inaugurated by the con-

struction of reservoirs to conserve the supply and

distribution. At that time the Nevada statutes fixed

the storage requirements in a -maximum amoimt as

3 acre feet per acre. It also fixed a maximum amount

of water to be acquired by appropriation at one



Walker River Irr. Dist. et al. 945

(Testimony of J. C. Stevens.)

second foot for 100 acres, which would amount to

three acre feet in the practical application of water

to the land. Of course if the question of old rights

were involved, that could not apply. I included the

Indian lands as well as the rest of the lands. I sug-

gested a reservoir at Bridgeport and the Hoy

Canon which would include the Topaz. I said that

if these reservoirs were constructed at the Hoy

Canon and Bridgeport, there would be enough to

irrigate all the land along the river, including the

Indian lands. This would be taking into account nat-

ural flow, return flow" and seepage. There is more

land in the valley than can be irrigated with this

supply and I attempted to select the lands that

could be supplied with the total yield of the streams

and included some 10,000 acres down on the reser-

vation. In accordance with the plan of my report

there would be sufficient water from return flow and

seepage to supply the Indian lands with a full water

right, as well as all the other lands in the valley.

My report mentioned a proposed reservoir called

the Weber site on the reservation, with a capacity

of somewhere around 10,000 acre feet. It is down

stream from the Rio Vista site. I made no special

study of storage on the reservation.

There was very little data on which to base a

careful study of the possibilities. I was merely in-

structed to gather such data as was available and

make a preliminary or sort of general bird's eye

view of the possibilities that would serve as a guide

for more intensive investigations [944] later on if
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they finally decided to undertake the work. Witness

was asked by Mr. Kearney whether investigations

on the reservation for a couple of hours influenced

him to change his mind or whether he followed the

suggestions made by Kronquist and Beemer, to

Avhich he answered '

'No '

'. I had examined the lands

in 1915 and knew the territory in a general way,

and I fixed the quantity at 3 acre feet on account

of the Nevada law that limits it to that amount. I

have not changed my opinion about the duty of

water. Three acre feet is reasonable for the average

of the entire valley. The average minimum require-

ments for the reservation lands I had fixed in 1915

at 41/4 acre feet. There are some sandy lands that

might require 5 or 6 acre feet. There are firmer

lands that will not require 4% acre feet. I knew all

of that at the time my first report was made in

1915, but there was no attempt to make any classi-

fication of the lands at all, or to fix the quantity of

water for any particular tract. There is quite a little

area in the lower end of Mason Valley that will

probably require 4 or 5 acre feet of water. Tlie esti-

mate of 3 acre feet was not a guess. It is an average

for the entire basin and is sound and valid, and if

I were doing it over again, I would do it exactly as

I did then. It is not a reasonable amount for some

of the sandy lands, either in Mason Valley or in

the Indian Reservation.

In my 1915 report I stated that there were 900

acres of land actually irrigated and cultivated on

the Walker River Indian Reservation in 1915, and
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also that there were only 30,000 acres actually irri-

gated and cultivated in the rest of the valley. My
statements were based upon surveys made by the

Government in 1905. I had also the statement of the

Indian agent in charge of the Reservation that

[945] there were only 900 acres imder cultivation.

My testimony and figures regarding the water

supply, etc. of the Walker River and its tributaries

are based upon gaugings made by the U. S. Geologi-

cal Survey and some made by Mr. Kronquist and

Mr. Beemer that are not recorded in the Geological

Survey records. On the East Walker River there

are some missing records that are computed.

My figures are approximate only. My experience

as to the accuracy of the U. S. Geological Surveys

on the Walker River is that some are good and some

are bad, but while there are individual months or

periods when the inaccuracy is fairly large, yet in

the entire year or series of years the final results

are probably not very far off. Hydrographic work

is just a study in nice approximations. I still be-

lieve to be true my report in 1915 on page 23, par-

ticularly with reference to the gauging station at

West Walker River near Coleville, in which I say,

'The channel is rough and velocities much dis-

turbed by the boulders in the river bed. The records,

therefore, do not possess a high degree of accuracy.

'

Also the statement referring to the East Walker

River at the Ross ranch where I got the reports on

which I based my computations which were not

gauged to the effect that the channel is subject to
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considerable changes from a scouring and silting,

and on this account the records are not as accurate

as could be desired. My report of 1915 was made
before the decree was entered in Suit 731, and was

based upon the findings made by Mr. Thurtell. I

tabulated his statement of water rights in Califor-

nia and Nevada as being for 91,133 acres for the

entire basin, including 1905 acres for the Indian

Reservation. I estimated those in Bridgeport Valley

from Thurtell 's figures at 15,000 acres and those in

Antelope Valley on the same basis at 14,200 acres,

I stated in this report that the duty of water would

be taken at 3 acre feet per acre per season [946]

measured at the intake. In this seepage loss and

w^aste in operation would amount to about one-third,

leaving 2 feet net to be applied to the lands. This

has reference to all the lands in the basin that were

contemplated by the Government for reclamation.

My figures on evaporation are just an intelligent

guess. My seepage loss is purely an estimate—just

an intelligent guess. It is my judgment that 78 sec-

ond feet of water flowing in the head waters of the

East and West Walker River above Bridgeport and

Coleville would supply sufficient water for the irri-

gation of 10,000 acres on the reservation during

September. When I use the words "head waters", I

mean the water flowing at Cole^nlle and at Bridge-

port dam. The measurements in the table of the

W'aters at Coleville include some percentage added

to take care of the tributaries that come in below.

I did not make the measurements myself. Even if
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the surface waters from these tributaries never

reach the same stream, there would still be some

seepage and percolation from them. If I am 100%

in error as to increment from the side streams, yet

it would not affect the total results more than 1%
or 2%.

In Plaintiff ^s Exhibit 33, I assumed for the total

year that the flow of West Walker River would be

approximately twice that of East Walker, and I

have filled out certain missing records on the East

Walker by taking half of the flow on the West

Walker. It is my judgment that if in the month of

April there were 31 second feet of water flowing at

the Bridgeport dam and 62 second feet at the Cole-

ville gauge, that 4500 acre feet would reach the

reservation diversion dam. In September if there

were 26 second feet flowing at the Bridgeport dam
and 52 at the Coleville dam, that amount of water

will supply 3600 acre feet at the [947] reservation

dam. The loss by seepage and evaporation is just an

intelligent guess and not based upon an actual ex-

amination of the river, but upon a general knowl-

edge of the river and of the average width and

length of the channel and the rate of evaporation

that probably obtains there.

Answering the question of defendants' counsel,

whether witness believed it to be economically somid

to allocate a water right for 10,000 acres on the In-

dian Reservation at the tail end of the stream, the

witness replied: If I were advising bankers or

financial men about the development of that irriga-
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tion district alone and you could get the prior rights

recognized I would still want to take some precau-

tions in the way of storage down there, just as I

recommended in my first report, as an insurance

that that supply would be available at all times. I

think it is a practical thing to irrigate out there if

these water rights could be established and they

should be given the priority. I do not think there is

anything impractical about it all. I think that these

quantities are sufficient ; but I think that as an ad-

ditional precaution, some storage should be pro-

vided. I so stated in my first report and it is still

my opinion. In any long river system the tail end

always gets the worst of it no matter how good the

intentions of everybody might be, and, as a practi-

cal thing, if some storage could be provided, it is a

matter of insurance, and that is well worth the cost.

I think it is not practical or necessary to line the

canal or make provisions to prevent heavy losses

between the Parker gauge and the Indian dam. It

would be cheaper to invest the money in a reser^^oir

and stand those losses. I think this Indian Project

is economically sound and will work out in time. If

these lands had not been upon the Indian Reserva-

tion all these years, 10,000 or 15,000 acres would

have been watered there many years ago. [948]

*'Q. Of course, they have gone on for a long

period of time and only irrigated a small

amount ? '

'

**A. Yes, but you know how Indians irri-

gate."



Walker River Irr. Bist. et al. 951

(Testimony of J. C. Stevens.)

Further Cross-Examination

By Mr. Green:

Upstream storage is bound to equalize somewhat

the flow of the stream and would furnish more water

in the latter part of the season. So far as the In-

dian Reservation is concerned, the only advantage

would be the return flow coming in below the Yer-

ington weir, which would be water coming from the

ditches diverting at Yerington weir, because all the

return flow water that comes above the Yerington

weir could be diverted into those ditches. I do not

say that this is a fact, but it could be.

In determining whether there was an available

water supply for the reservation lands, I did not

take into consideration the waters that are stored.

My exhibit 33 eliminated the effect of the storage

water. The water stored at Topaz, Bridgeport or

any other dam, may increase the supply at the

Reservation, but it is not a foregone certainty. If

the irrigated areas in Mason and Smith Valleys are

extended and the return w^aters are again picked up

the advantage to the reservation would be very

small. My figure for the average annual flow of the

stream since 1902 is 303,306 acre feet. Of this the

winter and early spring runoff would not be avail-

able for irrigation without storage, but w^ould go

into Walker Lake. This would be a substantial por-

tion of the 303,306 acre feet. This water would have

to be stored to be of any economic use.

My figures show^ that there is not enough Water

available in the East and West forks of the river
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without storage to irrigate all the lands in the dif-

ferent valleys and 10,000 acres on the reservation

besides. I think there would be in ordinary years.

There is another factor, and that is the quantity

and kind of irrigation of these [949j lands. Mason
Valley, particularly the lower end of it, is already

over-irrigated, and the first thing that the District

Avill have to do is to spend considerable money for

drainage. If those lands are drained as they should

be, that will help out the Walker River basin quite

materially. The same thing applies to many por-

tions of Mason and Smith Valleys.

My report for 1915 was based upon what I call a

75% year. In such a year I do not believe you would

have enough water without storage to irrigate aU

the lands upstream that are now irrigated and

10,000 acres in the Reservation. The ordinary years

w^hich I third?: have furnished enough water for all

the lands, including those on the reservation are

1904, 1906, 1907, 1911, 1914, 1916, 1917, 1922, and

probably 1927. There are a number of other years.

I was just picking out August; looking at the Au-

gust record only for the entire series, and there

might be quite a number of other years that would

get a supply all through the month of August tliat

would be entirely adequate to prevent the destruc-

tion of alfalfa and give them perhaps not complete

irrigation, but very nearly so. My opinion is based

on the combined flow of both streams at C'oleville

and Bridgeport gauges. I have not included the

reservoir water in the flow indicated. The flow in
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August was 24,400 acre feet. I do not base my esti-

mate on 91,000 acres of land. That is the amoimt

under ditch. I think that probably there would be

80,000 acres irrigated out of 91,000 acres mentioned.

It is true there are only 61,933 acres under De-

cree 731, excluding 14,200 acres in Antelope Valley.

Together the total would be something over 76,000

acres. When these claims were made for something

over 90,000 acres of land, a survey made by the

Reclamation Bureau in 1905, showed only 33,000

acres actually irrigated; so the amount of water

claimed, or the amount of land claimed to [950]

have been irrigated in seeking a water right, is not

a measure of the land actually irrigated. The supply

for the month of August for 86,000 acres of land

should, in my opinion, be practically 35,000 acre

feet. In the year 1904, it was 43,900 acre feet. The

years 1904, 1906, 1907, 1911, and 1914, were all in

excess of 35,000 acre feet.

Do not know what the lag of the water is in the

valleys of Bridgeport, Smith and Mason. A lag

might be anywhere from three days to a month, de-

pending upon the character of the soil; probably

less lag in Bridgeport and Antelope Valleys than in

the lower valleys. I did not figure the return flow

available at the reservation as 331/3%. That is the

return flow for all of the diversions in the whole

basin. I do not allow any return flow for the reser-

vation lands.
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Further Cross-Examination

By Mr. Kearney:

In my 1915 report I gave for the Indian lands,

1910 acres irrigated; new lands, 7190 acres; total

9,010 acres; 3 acre feet and a total of 27,300 acre

feet—total net draft.

For the data for my report of 1915, I made no

tests of the soils, no borings, and did not make any

segregation of the crops that were grown, and no

segregation of the length of the irrigation season in

the different valleys, except my general knowledge

and belief that April to September would be a suf-

ficient irrigation season.

In explaining the statement in my 1915 report

that the decreed rights are almost meaningless and

impractical of enforcement, I state that the total

rights decreed in Case 731 include an area about

91,000 acres on which 1,5771/2 second feet of water

were to be applied. There is not that nuich water,

and never has been, in the river for irrigation

throughout the season ; therefore, a decree that fixes

such [951] a quantity of water as is clearly in ex-

cess of the supply would have no particular mean-

ing because it cannot be enforced. Perhaps that ex-

pression was not fully warranted. The decree does

not divide the available water. There would not be

anywhere near that amount in the latter part of

the season. In my 1915 report, I stated that there is

ample water for all land then under ditches and a

liberal supply for additional reclamation if storage



Walker River Irr. Dist. et al. 955

(Testimony of J. C. Stevens.)

be provided. That statement included 10,000 acres

of the Indian Reservation. My statement in my 1915

report that 'there is ample water for all the lands

now under ditches and a liberal supply for addi-

tional reclamation if storage be provided,' included

the 10,000 acres of Indian lands. I still think stor-

age must be provided for the Indian lands. I do not

think that all of the Julys were deficient nor that a

majority of them were short. When I testified at the

hearing that the ditch losses on the reservation

would be 33%% it was just a general estimate based

on measurements. It will not be economical to line

the ditches on the reservation. I do not say now that

there was suflicient water in 1922 to irrigate all of

the lands based upon a definite acreage of 86,000

acres, without storage. I estimated the percolation

losses in the river channel. I have seen the channel

in several places, but made no detailed examina-

tion. I could not have determined the losses if I

had walked over every foot of the river channel. I

do not think I should have had a better idea as an

engineer if I had seen it all. An engineer might de-

termine the conditions from hearsay evidence. He
could make an estimate of it. That is done right

along. The computations were my own, based upon

the length and average width of the river. I do not

think there is any per- [952] manent seepage loss

from the river in this portion of the East Wallver

River down to Morgan's ranch and Strosnider's

ranch.
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Mr. Beemer's report Sept. 1, 1924 regarding the

release of 700 second feet from the Bridgeport

Reservoir, does not cause me to revise my opinion

as to any permanent losses due to seepage in the

river bed. This was water run when the river bed

was dry. There were leaky headgates and brush

dams and my calculation is for no irrigation and no

return flow. That was a matter of 314 acre feet and

116 acre feet involved. My opinion is that Bridge-

port Reservoir was not in operation until the season

of 1925. They may have stored a small quantity of

water before that. I am also advised that the storage

in the Topaz Reservoir in 1924 was very small

—

almost negligible. There was some stored water per-

haps released during the period, but not a full

supply. My understanding is that 85 second feet of

water was flowing dow^n the West Walker at some

point in the upper reaches and w^as thereafter di-

verted into the ditches. I am not familiar with this

test. There appears to have been no measurements

made. It is just some man's judgment, following the

water down after a diy river bed. I do not change

my opinion. I do not agree with Mr. Engle's

opinion, that were it possible to restore the river

to natural conditions without any irrigation above

the reseii'ation, the uncontrolled flow of the stream

would be adequate for the full season for the total

irrigated area of 10,000 acres of the resers^ation

only in one season out of every two. There is suf-

ficient water for the irrigation of those lauds. T

have set forth in a table which is in evidence here
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the few months in which a deficit would occur—

a

few months here and there. In some years there

would be some shortage. I did not figure the per-

[953j centage of loss—it is not a constant percent-

age.

Witness was asked whether he had used reports

of Meskimmons, Coleman, Fitzpatrick, Engle,

Blomgren, Jones, Weber, Dietz and others, to which

he replied that he either did not know that they had

gathered any data or else that he did not have their

reports ; but that he did not utilize the opinions of

these men in coming to his conclusions. I had the

stream flow records that were obtained this year by

Mr. Kronquist and I had the data obtained by Mr.

Beemer in 1922 and 1923.

There is very little actual data that is not already

covered by the Geological Survey records and pre-

vious studies. My conclusions are based upon origi-

nal investigations and original data that I have

used. My investigations were made first in 1915, and

then in 1929, when I was on the ground for two

days. I did not use the amount of rain-fall in de-

termining the duty of water. I do not know what

constituted the consumptive loss of 6,830 acre feet

in the flow of the West Walker River during the

Winter season, measuring 19,060 acre feet at Cole-

ville and 12,230 acre feet at Wilson Canon. They

took out of the river stock water part of the time.

This loss, according to the table was 35.8% of the

flow at Coleville during this particular winter

period in the river flow for a distance about half

way down to the reservation diversions. There may
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be return water during this Winter period in the

stream channel. The evaporation would be less in

the Winter time than in the Summer. On the main

Walker River from Strosnider's to Parker's during

the same period the loss was 24%. From Parker's

to Schurz station on the Reservation where there

was no irrigation whatever and no stock water

turned out, the loss during this period was 32.7%.

I would not attempt to reconcile these figures with

the computed losses that I have made for [954] the

Summer. The April to September loss from Parker

to Schurz is only 8.6%, and for the whole year is

only 11.4 %> in the Summer table. For the period

of October 1, 1921, to Sept. 30, 1922, at the Parker

gauge there w^ere measured 29,940 acre feet, and at

Schurz, 19,460 acre feet, showing a consumption of

9,480 acre feet, being 32.70 percent. I think the

Schurz record probably does not measure all tlie

water at that point. I think the reservation canals

carry considerable water around the gauge there,

but I do not know this for a fact. Of course the per-

centage of loss is greater where the flow is smaller.

Actual losses are more inclined to be a constant

quantity. They do not fluctuate like the supply

fluctuates. There must be enough water in the

channel to supply the losses before you get any

water. The percentage of consumption between

Wilson and (.^oleville is less in the irrigation season

than it is in the other seasons of the vear.
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In making up the figures of plaintiff's Exhibit 33,

I did not use or rely upon the figures in the tables,

Exhibits 31 or 32.

Were there 93 second feet of water in the com-

bined flow of the East and West Walker Rivers in

April, at the headwaters without intervening irriga-

tion or diversions, it would be sufficient for the irri-

gation of 10,000 acres on the reservation. The com-

bined amount of flow at the headwaters, without ir-

rigation or diversion intervening, sufficient for the

irrigation of 10,000 acres of reservation lands are

as follows: 154 second feet in May; 194 second feet

in June; 192 second feet in July; 173 second feet

in August ; and 78 second feet in September. I have

read the statement of Mr. Engle about 50% loss in

transit in the river channel. I do not agree with

him; nor do I agree that 150 second feet diversion

will be needed at the Reserva- [955] tion during

September. The diversions from East Walker are

greater than the water supply available at Bridge-

port in the year 1922. The total diversion between

the Bridgeport dam and Hilbun was 122%. of the

available supply at the dam. In 1922 it was 124%.

The return flow was 42% based upon the available

water at Bridgeport.

Redirect Examination

By Mr. Harwood:

Plaintiff's Exhibit 33, on water required to be

released for 10,000 acres, etc. is a calculation made

to show extreme conditions. If there were a return
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flow in that stretcli of the river and that return

flow were not diverted, it would be added to the

available supply for the Indians. Any return flow

from Mason Valley available between Yerington

Weir and Parker's would add materially to the

available supply for the Indians. More would be

available if the drains in Mason Valley were ex-

tended. That would diminish the necessary draft

upon the stream flow up the river. The calculations

that I made were based upon the area of the river

in acres and I attributed a certain evaporation loss

to that surface and doubled it for other unknown

losses. I do not find any unusual losses in the

Walker River Basin. I do not think they are un-

usual at all.

Recross Examination

By Mr. Kearney:

The figures I have given are the maximmii that

would be required at the head of the stream, as-

suming no return flow and no reservoir water to

help out. Reservoir water must take a share of the

losses. If a larger amount of water were run down

the river, the total losses would be somewhat

greater, but they would be divided into two por-

tions; only that portion required for the Indian

reservation would not be so great. April requires

93 second feet to be re- [956] leased at the head

waters and if there were return flow, not diverted

or wasted, the quantities released would not have to

be so gjreat.
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Of the 1,070 acre-feet loss with a flow at the head

waters of 93 second feet, 789 acre feet would be lost

below the Yerington weir. In second feet, that

would amoimt to about 13 second feet. The per-

centage would be about 14%. I do not think the

same percentage would hold throughout the remain-

ing months. In the month of June, with 194 second

feet, flow at the headwaters the percentage would

be considerably less—about 8%—that is, between

Yerington weir and Parker's. The figure, 279 acre

feet loss above Yerington weir, is about 5% ;
and

that, on the basis of 194 second feet available, is

about 4%.

The defendants read into the record the following

letters, reports, etc.

A copy of a report dated July 22, 1899, from L. A.

Ellis, farmer in charge of Walker River Reserva-

tion, to the Commissioner of Indian Affairs

(through Superintendent James K. Allen) Which is

also contained verbatim in the Blomgren report.

Referring to the Walker River Indian Reservation

the report says: This reservation contains nearly

320,000 acres, only about 20,000 of which is arable.

There is now under cultivation about 1,300 acres,

which is nearly all that can be covered by our pres-

ent ditches. There is always plenty of water and to

spare in Walker River, but our trouble lies in the

fact that it does not always hold out during the

entire Summer. Last year we had no water for irri-
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gation purposes after about July 10, and an insuf-

ficient quantity for at least two weeks preceding

that date. This year, while there is at present an

insufficient quantity, I think we shall not be en-

tirely without until about August 1. [957] During

the first four years of my stay here, the cultivated

area has increased about 50%. The increases in the

grain, wheat and barley yield were more than 300%.

While the vegetable crop has grown from nothing to

quite a respectable showing. Last year on account

of failure of water as above stated, our grain crops

w^ere cut short about 40 percent of what they were

the preceding year, while our vegetable crop was

an entire failure. This year our water lasted a little

longer and insures us that the grain and hay crops

will mature. I estimate that each of these crops will

be about the same as two years ago. Owing to the

evidences of shortage of water in late summer, but

few vegetables were planted this year, and it is

well so, for only a few of those planted can mature.

It is our aim to be able to report a steady increase

in farm products each year, but when these dry

years come a setback is inevitable, as things now
are, but they can be remedied. By the construction

of a dam across the Canon through which Walker

River runs, about one-half mile above our present

dam, a large reservoir several miles in extent can

be made, thus not only insuring us against a pos-

sible drought in the driest years for what land we
have now under cultivation, but this done and the

construction of about 10 miles of ditch, about 10,000

acres additional can be brought under cultivation
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and all insured against a possible drought. This, in

my opinion, is not only feasable but can be done at

a total cost of less than $3.00 per acre for the land

covered. If the Pah-Utes contiguous to this reser-

vation are to be induced to come out of opium and

whiskey dens in the surroimding country, I would

recommend the above described reservoir be looked

into. These Indians are easily induced to farm if

land with an assurance of water therefor and agri-

cultural implements are furnished them. The latter

we constantly need more of in order to properly do

what we are now attempting. [958]

Defendants read a portion of the report of Chief

Engineer Code, dated July 7, 1906, to the Secretary

of the Interior, as follows : It is an unfortunate fact

that the Indians of the Walker River Reservation

will not be able to obtain any considerable amount

of water during seasons of scant supply after

July 1. The white settlers above have been occupy-

ing and farming lands in Smith and Mason Valleys

for over 40 years, taking out ditches in the early

sixties and having earlier priorities of appropria-

tion than the Indians, whose first attempt at ditch

construction was begun in about 1868, by the build-

ing of a small ditch and irrigating only a few acres

of land. While they enjoy an early priority of di-

version the area of the land irrigated was small.

If they can establish title to sufficient water to

irrigate one-third of their present farmed areas of

1400 acres, it will be as much as we can reasonably

count upon. The United States Attorney with the

data that has been furnished him by special agent
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Couser and Superintendent Meskinunons, will un-

doubtedly secure their rights in the premises, but

as matters stand it is altogether probable that the

larger portion of the Indian holdings now in culti-

vation will be forced to depend chiefly on surplus

spring and early summer's water for an irrigation

supply. Considerable correspondence in the same

tenor indicates that the Indians have always been

handicapped by lack of a late season water supply.

Defendant then reads a petition to Congress

signed by about 150 Indians of the Walker River

Indian Resen^ation, dated November 3, 1919, pre-

sented by their delegation to Washington, stating:

'Whereas your petitioners respectfully offer the fol-

lowing: As we look back to the year 1860, as re-

membered by John Dave, then our reservation was

established, there has been little change as it stands

today.' [959] Our first Superintendent, Dodge, was

a good man, and he did all in his power in instruct-

ing the Indians to produce their wants. Superin-

tendent Jim was our next superintendent. He also

was a good man ; told us to stick to the task of farm-

ing; never to give up and in the future we would

be glad; telling us that eveiy inch of land on the

reservation is ours ; that if we stick by one another,

and keep on the right side, we will make the best

reservation on earth. Our next Superintendent,

John Clark, was also a good man the same as the

rest. His whole idea was like the rest, to uplift us

Indians. He told us to stay on the reservation and

improve ourselves and to raise what would be of

most value, telling us that the time will come when
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bad men will try to beat the Indians in every way.

We now beg of you, Mr. Secretary, and Mr. Com-

missioner, and members of Congress to listen to

our present needs and to take an interest in us. This

is most important, that we must have a storage dam.

It is needed to save us. We now have about 1300

acres that has cost $100.00 an acre, and water fails

us in the early part of July causing much loss. With

the storage dam we have nearly 7,000 acres that

could be irrigated and the total cost of all would be

less than $50.00 an acre, and water would be sup-

plied through July, August and September, saving

one or two hay crops and our gardens and pastures.

Every superintendent who has been with us has

urged the building of a storage dam—all say it is

our salvation. We Indians have waited, but without

success; our crops dry up early in the summer

and our stock suffers. Most of our Indians now have

to go away to work to make the money to live which

is bad for them and their children. Our Indians are

afraid and discouraged, but with the dam and water

sure, we would take heart and our reservation and

the whole valley would prosper. [960]

Defendants read into the record a letter dated

Schurz, Nev. August 4, 1919, from James E.

Jenkins, Superintendent, Walker River School and

Agency, to the Commissioner of Indian Affairs,

Washington, D. C, showing the irrigation situa-

tion on the reservation at the present time is as

follows

:

About 1350 acres are under ditches, all of which

are of the most temporary character and subject to
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wa?h. The Indians have 6,000 acres of fertile, ir-

rigable land in this valley, all very productive. To

properly irrigate this land would require a storage

dam costing approximately $100,000 and an addi-

tional outlay of $25,000 to $50,000 for necessaiy

ditches and laterals. The system complete would

cost less than $50.00 an acre including all past ex-

penditures, and with a water shortage confronting

us that must be overcome at once or the Indians

will suffer further losses. As the matter stands now,

it would be necessar}^ to add approximately $150,000

to the $150,000 already expended, or the entire in-

vestment will be lost. Your immediate consideration

of the situation is urged.

Defendants read into the evidence a letter dated

Department of the Interior, Office of Indian Af-

fairs, Washington, December 2, 1920, from E. B.

Meritt, Assistant Commissioner, to James E. Jen-

kins, Superintendent, Walker River School, as

follows: ''The office is in receipt of your letter of

November 17, 1920, inclosing a notice from the

State Engineer, relative to proof of beneficial use of

water to be used for irrigation purposes in the

Walker River Reservation.

"In the absence of legislation by Congress, the

lands and water rights belonging to the Indians

within Indian reservations are not subject to the

operation of State statutes. [961] As a matter of

law, therefore, the Indians or the Indian Service

representing the Federal Government cannot be

compelled to comply with State statutes relative to

the acquisition of water rights. As a matter of
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comity or courtesy to State officials, however, it has

been the practice to at least advise such officials of

the rights of the Indians in order that due notice

may be had thereof in adjudications by State offi-

cers of water rights pertaining to lands in white

ownership. The actual filing of an application for

permit pursuant to State statutes is not necessary

and appears to have been undertaken through a

misconception of the situation with reference to

matters of this kind. Your action in partly filling out

the blank from showing proof of beneficial use,

while not absolutely necessary in order to protect

the water rights of the Indians, was not at least im-

proper, in that it is not seen how any direct injury

will result therefrom. The chief difficulty in matters

of this kind is the impression created in the minds

of State officials and others that compliance with

the State law, or attempt to comply with such law,

is an admission that the State and the State officers

have jurisdiction over the matters involved therein.

It is thoroughly understood that such officers have

no positive jurisdiction over the Indian water

rights, but that the endeavor to comply with State

statutes is merely for the purpose of notifying state

officers and the public at large of the claimed rights

of the Indians, the proceedings had in such en-

deavors to comply with state statutes would simply

make of record the rights of the Indians in the

premises. This action in declining to remit the filing

fee required by State statutes was perfectly proper

under the circumstances. Neither your letter of the

17th, nor the enclosures attached thereto, disclosed
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the acreage on which proof of beneficial [962] use

of water was attempted to be proven under the per-

mit previously filed. Such information could have

well been given, but it should be understood that

the failure of either the Indians or anyone con-

nected with the Service to offer proof of beneficial

use within the time required by State statutes will

in no way jeopardize the rights of the Indians under

these circumstances, these property rights of the

Indians not being subject to the laws of the State.

Defendants read into the evidence a copy of a

very long report dated Stewart, Nev., July 7, 1906,

from W. H. Code, Chief Engineer, Indian Inspec-

tion Service, to the ^Secretary of the Interior, Wash-

ington, D. C. This report states that the writer, in

compliance with the Secretary's order of March 31,

1906, had investigated conditions on the Walker

River Indian Reservation, Nevada. He reports that

two plans have been submitted to the Indian Serv-

ice, for the irrigation of the lands of the reserva-

tion ; one being the construction of a pumping plant

;

the other the construction of a reservoir or reser-

voirs; saying that: It is an unfortunate fact that

the Indians of the Walker River Reservation will

not be able to obtain any considerable amount of

water during seasons of scant supply subsequent to

July 1. The white settlers above them have been

occupying and farming lands in Smith and Mason

Valleys for over 40 years, taking out ditches in the

early sixties and having earlier priorities of ap-

propriation than the Indians whose first attempt at

ditch construction was begun in about 1868 by the

I
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])uilding of a small ditch and irrigated only a few

acres of land which was irrigated not so much for

cultivation as it was for raising wild hay. While

they enjoy an early priority of diversion, the area

of land irrigated was small. If they can establish

title to sufficient water during such periods to irri-

gate one-third of their present farmed areas of

some 1,400 acres, it will be as [963] much as we can

reasonably count upon. The Alkali Lake site is an

economic and feasable site for a dam. Reference is

made to a pending water adjudication suit in which

the United States Attorney for Nevada suggests

that the Government intervene in behalf of the In-

dians. (A portion of this letter was read into the

evidence, as above stated.) Then the letter discusses

the investigations and examinations made and

recommends that Ditch No. 2 on the Reservation be

enlarged and extended to cover about 5,000 acres of

allotments, and also that Superintendent Asbury be

instructed at once to make application to the State

Engineer for permission to appropriate 150 cubic

feet of water per week of the surplus waters of the

Walker River for the beneficial use of the Indians

for the contemplated enlarged canal, the details de-

manded by the State Engineer to be obtained from

Superintendent Meskimmons. The reasons leading

up to the recommendations as stated are: that the

Grovernment records of the gauging station in

Walker River near Wabuska demonstrate the fact

that, except in unusually dry seasons, there is ample

water available until early in July to warrant the

construction of the canal recommended for the pur-
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pose of using the surplus of flood waters for grain

crops. The records of flow at Wabuska for July,

during the past five years are as follows: 1902, a

good flow existed until July 10, at least, there being

47 second feet in the river on July 22; 1903, 664

second feet July 1, and 251 second feet, July 9;

1904, 1082 second feet, July 1, and an abundance

until August 31; July 1, 1905, 114 second feet, and

July 6, 57 second feet—a very dry year ; 1906, high-

est water in many years, and an abundance assured

for all the season.

It is my belief therefore, that sufficient surplus

waters can be annually obtained for the growing of

[964] grain crops, and that this canal is warranted

on the grounds that ''half a loaf is better than no

bread."

There are some 5,000 acres of land newly allotted

which will be covered by the proposed canal, but

probably not to exceed 4,000 acres would be worth

irrigating for the present, at least. Some of the

lands allotted to the old people and situated near

Walker Lake are very poor comprising Salt Grass

flats and sand dunes of a character which no white

man would care to lease. With the building of this

canal and necessary laterals and the construction of

a high line lateral from ditch No. 3, covering some

few hundred acres of land West of Schurz, the In-

dians will have all the land covered that it will be

possible for them to farm. It is a discouraging fea-

ture in connection with this recommendation that

the best of the lands to be covered by this canal are

mediocre hence no great expense for reclamation
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would be warranted, such as would obtain by the

building of central steam plants, independent stor-

age reservoirs, or hydroelectric power plants. The

Indians have been given the best and practically all

the irrigable lands, however, hence there seems to

be no other course to pursue save to build the ditches

recommended and let them make the best possible

use of their holdings. The construction of this canal

would be an essential preliminary to any plan for

their relief which can be suggested. It would be

needed, wdth the quota or surplus or flood waters it

will furnish the allotments, in the event that sup-

plemental waters be supplied the lands in the future

either through storage or by means of pumping

plants operated by rented hydroelectric power.

If the Government acquires and constructs in the

future the Alkali Lake Reservoir, in addition to

others in contemplation, in connection with the

Walker River or [965] other Projects, I sincerely

hope it will be your pleasure to effect some arrange-

ments whereby these Indians may obtain the bene-

fits of storage and be insured future independence.

Defendants read from a report dated Febru-

ary 14, 1927, by Supervising Engineer C A. Engle,

Indian Irrigation Service ; This appears on page 96

of the report entitled "69th Congress, Second Ses-

sion, House Docmnent No. 767, Department of In-

terior, U. S. Indian Irrigation Service", to the

Commissioner of Indian Affairs, recommending as

follows: ''That a storage reservoir be created for

the Indian land of Walker River Indian Reserva-

tion, by the construction of a dam at the Rio Vista
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site, and that the irrigation system be extended to

cover the entire irrigable area of the reservation."

Defendants read an affidavit of Franklin Camp-

bell dated Fort Churchill, Sept. 11, 1865, the ma-

terial part of which seems to be as follows

:

''Campbell says he resided at the Reservation off

and on since April 1st, 1862, acting as Agent. De-

scribes the Reservation—60 miles long, 12 miles

wide, including Walker Lake. About 4000 acres are

arable land, river bottom. One board house on the

Reservation 25x15 worth $250 or $300; also an

adobe stable; no fencing, some small corrals; there

has been no cultivation on the Reservation. 500 or

600 Indians. Hunting and fishing, gathering seeds;

at certain seasons 1500 to 2000 Indians gather there

to fish. Thinks they could be domesticated. The In-

dians catch from 150 to 200 tons of fish in the lake

and river annually. Gather seed from the bunch

grass. Land must be cultivated and planted. Thinks

there would be no difficulty in inducing Indians to

labor, and the reservation made self-sustaining.

There has been purchased and brought on the

Reservation, a spade and hoe, [966] a few scythes,

rakes and forks for haying. Has put up about 70

tons of hay on the reservation."

Defendants read deposition of Lieutenant Justin

Edwards apparently taken about the same time in

1865, which includes the statement:

"Describes Resei'vation 300 or 400 Indians there.

Indians are cultivating no ground. No white men
are cultivating ground for them. Nothing is being

I
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raised by cultivation for the Indians there. They

are living in their usual wild way; huts of willow,

fishing, hunting and gathering wild seeds, etc."

During the hearings before the Special Master

(May 12-14, 1931) the following stipulation was of-

fered by Mr. Harwood, solicitor for the Plaintiff:

*'In order to shorten the trial of this case,

and to facilitate its early determination, the

plaintiff is willing to make concessions to cer-

tain defendants, provided they are assented to

by the other parties hereto.

The plaintiff concedes to the defendant here-

inafter named for and appurtenant to the lands

belonging to said defendants respectively, the

following water rights on and along the Walker

River and its tributaries in Nevada and Cali-

fornia, with the priorities also hereafter named

in connection therewith ; except that the priori-

ties and water rights of the plaintiff. United

States of America, as they may be fixed and de-

termined by the court shall take their places in

the order of priorities so that said defeiidaiits'

rights as so conceded, which are subsequent to

the rights of the United States as they may be

fixed and determined by the court herein shall

be subordinate to the rights of the United States.

All the rights of the defendants as hereby

conceded shall be fixed and determined upon

the basis of the doctrine or law of appropria-

tion and not upon the doctrine or law of

riparian rights.
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The duty of water shall be at the rate of .016

cubic feet of water per second of time per acre

for each acre of land irrigated during the irri-

gation season. In Bridgeport Valley on the East

Fork of the Walker River, and at all points

above Coleville Gauging Station on the West

Fork of the Walker River, the irrigation season

covers the period from March 1st to Septem-

ber 15th in each year, and at other points on

said river the [967] irrigation season shall con-

form to the season fixed in Decree #731. The

water shall be measured at the point of di-

version from the river.

The names of the defendants included in this

concession; the description of the lands; the

dates of priorities, and the areas are as fol-

lows :
'

'

There follows the names of some 34 defendants

w^hose lands are in the State of California with the

right to irrigate approximately 23,970 acres in

Bridgeport and Antelope Valleys, Mono County,

California, the total diversion rights aggregating

379.62 cubic feet per second; the names of the de-

fendants and their respective descriptions of land

and priorities being omitted from the printed record

by stipulation, the defendant's respective rights not

being involved in this appeal. The stipulations so

read into the record, then continues and says:

''All the foregoing is subject to such rights

and priority or priorities for the plaintiff's
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land and water rights as may be determined by

the court."

Dated: This 13th day of December, 1937.

ROY W. STODDARD
Solicitors for Plaintiff and

Appellant.

[Endorsed] : Filed Dec. 29, 1937. [968]

[Title of District Court and Cause.]

ORDER APPROVING STATEMENT OF
EVIDENCE

This cause came on to be further heard upon pro-

ceedings for the approval of a narrative statement

in simple and condensed form of the evidence ad-

duced at the trial and it appearing to the under-

signed District Judge before whom the above

entitled cause was heard and before whom the pro-

ceedings therein were had, that the foregoing nar-

rative statement of the evidence was lodged in due

time with the clerk of this court and that the de-

fendants have, within due time, lodged their objec-

tions and suggested amendments thereto, which

were settled between the parties by stipulation filed

herein and by [969] such stipulation it Avas agreed

that the foregoing narrative is a full, true and cor-

rect statement of the evidence adduced in said cause

and that the same may be approved by the court,

and

It Further Appearing that the foregoing narra-

tive of the evidence condenses all of the evidence
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and all of the exhibits, stated in simple and con-

densed form that were introduced, heard or con-

sidered by the court in rendering its decree in the

above cause and that as to such portion of the fore-

going narrative which is set forth verbatim and in

the form of questions and answers, such form is

necessary to accurately reflect what occurred,

Now, Therefore, It Is Ordered that the foregoing

statement of the evidence be and the same is hereby

settled, allowed and approved as a full, true and

correct statement in simple condensed form, of all

of the evidence introduced in connection with all of

the proceedings in the above cause and condenses all

of the evidence material at the hearing of the ap-

peal in said cause and the matters above stated in

full and in the form of questions and answers are

directed to be so set forth.

Witness The Hand and Seal of this court this

23rd day of December, 1937.

A. F. ST. SURE
District Judge.

[Endorsed] : Filed Dec. 29, 1937. [970]
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In Equity—No. C-125

Filed Feb. 4th, 1937.

O. E. BENHAM,
Clerk

By -. ,

Deputy

In the District Court of the United States of

America, in and for the District of Nevada.

UNITED STATES OF AMERICA,
Plaintiff,

Appellant,

vs.

WALKER. RIVER IRRIGATION DISTRICT, a

Corporation, et al,

Defendants,

Appellees.

STIPULATION

It Is Hereby Stipulated and Agreed that any

judge of the above-entitled court or United States

Circuit Court of Appeals for the Ninth Circuit may
sign and enter an order in substantially the form

attached hereto, enlarging and extending the time

of all the defendants (appellees) in the above-en-

titled case, to and including the 31st day of March,

1937, within which to serve and file defendants'

(appellees') counter-praecipe, indicating the por-

tions of the record defendants (appellees) desire to

be incorporated in the record on appeal, and also

enlarging the time within which said defendants
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(appellees) may lodge with the clerk, their state-

ment of additional evidence for the record on ap-

peal in said cause as well as any objections or pro-

posed amendments to the appellant's statement of

evidence and that the date for hearing the motion

to approve the said statement be advanced and con-

tinued to a date not less than ten [971] days after

the defendant's (appellees') coimter-praecipe and

objections and proposed amendments have been filed

with the clerk, to be fixed by the court.

Dated: February 1, 1937.

ETHELBERT WARD
By W. S. Boyle.

WILLIAM S. BOYLE
ROY W. STODDARD

Solicitors for Plaintiff and

Appellant.

W. M. KEARNEY
E. F. LUNSFORD, GREEN &

LUNSFORD
Solicitors for Defendants and

Appellees.

[Endorsed] : Filed Feb. 4, 1937. [972]
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[Title of District Court and Cause.]

ORDER E'NLARGING TIME TO FILE DE-
FENDANTS' (APPELLEES') PRAECIPE
AND TO FILE OBJECTIONS AND PRO-
POSED AMENDMENTS TO THE PLAIN-
TIFF'S STATEMENT OF THE EVI-
DENCE, AND CONTINUING THE TIME
FOR HEARING THE MOTION FOR SET-
TLEMENT OF THE STATEMENT.

Upon the 3rd day of February, 1937, there came

before the Honorable A. F. St. Sure the applica-

tion of the solicitors for defendants (appellees) in

the above cause for an enlargement of the time

within which to serve and file defendants' (appel-

lees') counter-praecipe indicating the portions of

the record defendants (appellees) desire to be in-

corporated in the record on appeal, and also en-

larging the time within which the said defendants

(appellees) may lodge with the clerk, their state-

ment of additional evidence for the record on ap-

peal in said cause as well as any objections or

proposed amendments to the appellant's statement

of evidence, and that the date for hearing the mo-

tion to approve the said statement be advanced and

continued to a date not less than ten days after

the defendants' [973] (appellees') counter-prae-

cipe and objections and proposed amendments have

been filed with the clerk, to be fixed by the court,

and

It appearing that solicitors for the plaintiff have

stipulated that the following order enlarging the

time for the foregoing matters may be entered

;
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It Is Ordered that the application be panted

and that defendants (appellees) and each of them

be and they hereby are allowed an enlargement of

time up to and including the 31st day of March,

1937, within which to serve and file defendants' (ap-

pellees') counter-praecipe with the clerk of the

above-entitled court, indicating the portions of the

record defendants (appellees) desire to be incor-

porated in the record on appeal.

It Is Further Ordered that the said defendants

(appellees) and each of them be and they hereby

are allowed an enlargement up to and including the

31st day of March, 1937, within which to serve and

file their statement of additional evidence for the

record on appeal in said cause.

It Is Further Ordered that the defendants (ap-

pellees) and each of them be and they hereby are

allowed an enlargement of time up to and including

the 31st day of March, 1937, within which to lodge

in the office of the clerk of the above-entitled court,

any objections or proposed amendments to the ap-

pellant's statement of evidence.

It Is Further Ordered that the date for hearing

the motion to approve the said statement be ad-

vanced and continued to a date not less then ten

days after the defendants' (appellees') praecipe

and objections and proposed amendment have been

filed with the clerk, to be fixed by the court.

Bated: February 3, 1937.

A. F. ST. SURE
United States District Judge.

[Endorsed]: Filed Feb. 14, 1937. [974]

*
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated and Agreed that any

judge of the above-entitled court or United States

Circuit Court of Appeals for the Ninth Circuit may
sign and enter an order in substantially the form

attached hereto, enlarging and extending the time

for all the defendants (appellees) in the above-en-

titled case, to and including the 31st day of May,

1937, within which to serve and file defendants'

(appellees') counter-praecipe, indicating the por-

tions of the record defendants (appellees) desire to

be incoi'porated in the record on appeal, and also

enlarging the time within which the said defendants

(appellees) may lodge with the clerk, their state-

ment of additional evidence for the record on ap-

peal in said cause as well as any objections or pro-

posed amendments to the appellant's statement of

evidence and that the date for hearing the motion

to approve the said [975] statement be advanced

and continued to a date not less than ten days after

the defendants' (appellees') counter-praecipe and

objections and proposed amendments have been filed

with the clerk, to be fixed b}^ the court.
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Dated: March 17, 1937.

ETHELBERT WARD
By RWS

WILLIAM S. BOYLE
ROY W. STODDARD

Solicitors for Plaintiff and

Appellant.

E. F. LUNSFORD
GREEN & LUNSFORD
W. H. METSON

By E. F. LUNSFORD
GEORGE L. SANFORD
W. M. KEARNEY

Solicitors for Defendants and

Appellees.

[Endorsed] : Filed March 30, 1937. [976]

[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE DE-

FENDANT'S (APPELLEES') PRAECIPE
AND TO FILE OBJECTIONS AND PRO-
POSED AMENDMENTS TO THE PLAIN-
TIFF'S STATEMENT OF THE EVI-

DENCE, AND CONTINUING THE TIME
FOR HEARING THE MOTION FOR SET-
TLEMENT OF THE STATEMENT.

Upon the 29th day of March, 1937, there came

before the Honorable A. F. St. Sure, the application

of the solicitors for defendants (appellees) in the

above cause for an enlargement of the time wdthin
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which to serve and file defendants' (appellees')

counter-praecipe indicating the portions of the rec-

ord defendants (appellees) desire to be incorpo-

rated in the record on appeal, and also enlarging

the time within which the said defendants (appel-

lees) may lodge with the clerk, their statement of

additional evidence for the record on appeal in said

cause as well as any objections or proposed amend-

ments to the appellant's statement of evidence, and

that the date for hearing the motion to approve the

said statement be advanced and continued to a date

not less than ten days after the [977] defendants'

(appellees') counter-praecipe and objections and

proposed amendments have been filed with the clerk,

to be fixed by the court, and

It appearing that solicitors for the plaintiff have

stipulated that the following order enlarging the

time for the foregoing matters may be entered

;

It Is Ordered that the application be granted and

that defendants (appellees) and each of them be

and they hereby are allowed an enlargement of time

up to and including the 31st day of May, 1937,

within which to serve and file defendants' (appel-

lees') counter-praecipe with the clerk of the above-

entitled court, indicating the portions of the record

defendants (appellees) desire to be incorporated in

the record on appeal.

It Is Further Ordered that the said defendants

(appellees) and each of them be and they hereby

are allowed an enlargment up to and including the

31st day of May, 1937, within which to serve and
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file their statement of additional evidence for the

record on appeal in said cause.

It Is Further Ordered that the defendants (ap-

pellees) and each of them be and they hereby are

allowed an enlargement of time up to and including

the 31st day of May, 1937, within which to lodge

in the office of the clerk of the above-entitled court,

any objections or proposed amendments to the ap-

pellant's statement of evidence.

It Is Further Ordered that the date for hearing

the motion to approve the said statement be ad-

vanced and continued to a date not less than ten

days after the defendants' (appellees') praecipe

and objections and proposed amendments have been

filed with the clerk, to be fixed by the court.

Dated: March 29th, 1937.

A. F. ST. SURE
United States District Judge.

[Endorsed] : Filed March 30, 1937. [978]

[Title of District Court and Cause.]

ORDER RESERVING JURISDICTION INTO
AND THROUGH MAY 1937 TERM.

Upon application of solicitors for plaintiff and

good cause appearing therefor;

It Is Ordered that jurisdiction of the above en-

titled cause be and the same is hereby reserved and

continued into and through the May 1937 term of
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the above entitled court for all purposes connected

with said cause.

Dated: This 24th day of April, 1937.

A. F. ST. SURE
United States District Judge

Presiding.

[Endorsed] : Filed April 26, 1937. [979]

[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated and Agreed that any

judge of the above-entitled court or United States

Circuit Court of Appeals for the Ninth Circuit may
sign and enter an order in substantially the form

attached hereto, enlarging and extending the time

for all the defendants (appellees) in the above-

entitled case, to and including the 31st day of July,

1937, within which to serve and file defendants'

(appellees') counter-praecipe, indicating the por-

tions of the record defendants (appellees) desire

to be incorporated in the record on appeal, and

also enlarging the time within which the said de-

fendants (appellees) may lodge with the clerk,

their statement of additional evidence for the rec-

ord on appeal in said cause as well as any objections

or proposed amendments to the appellant's state-

ment of evidence and that the date for hearing the

motion to approve the said [980] statement be ad-
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A^anced and continued to a date not less than ten

days after the defendants' (appellees') counter-

praecipe and objections and proposed amendments

have been filed with the clerk, to be fixed by the

court.

Dated: May 24, 1937.

ETHELBERT WARD (RWS)
WM. S. BOWLE (RWS)
ROY W. STODDARD

Solicitors for Plaintiff and

Appellant.

GEO. B. THATCHER
WM. WOODBURN
E. F. LUNSFORD
GREEN & LUNSFORD
WM. METSON

By E. F. LUNSFORD
GEO. L. SANFORD
W. M. KEARNEY

Solicitors for Defendants and

Appellees.

[Endorsed] : Filed May 27, 1937. [981]
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[Title of District Court and Cause.]

ORDER ENLARGING TIME TO FILE DE-
FENDANT'S (APPELLEE'S) PRAECIPE
AND TO FILE OBJECTIONS AND PRO-
POSED AMENDMENTS TO THE PLAIN-
TIFF'S STATEMENT OF EVIDENCE,
AND CONTINUING THE TIME FOR
HEARING THE MOTION FOR SETTLE-
MENT OF THE STATEMENT.

Upon the 26th day of May, 1937, there came be-

fore the Honorable A. F. St. Sure, the application

of the solicitors for defendants (appellees) in the

above cause for an enlargement of the time within

which to serve and file defendants' (appellees')

counter-praecipe indicating the portions of the

record defendants (appellees) desire to be incor-

porated in the record on appeal, and also enlarging

the time within which the said defendants (appel-

lees) may lodge with the clerk, their statement of

additional evidence for the record on appeal in said

cause as well as any objections or proposed amend-

ments to the appellant's statement of evidence, and

that the date for hearing the motion to approve

the said statement be advanced and continued [982]

to a date not less than ten days after the defend-

ants' (appellees') counter-praecipe and objections

and proposed amendments have been filed mth the

clerk, to be fixed by the court, and

It appearing that solicitors for the plaintiff have

stipulated that the following order enlarging the

time for the foregoing matters may be entered;
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It Is Ordered that the application be granted and

that defendants (appellees) and each of them be

and they hereby are allowed an enlargement of

time up to and including the 31st day of July,

1937, witliin which to serve and file defendants'

(appellees') coimter-praecipe with the clerk of the

aboA'e-entitled court, indicating the portions of the

record defendants (appellees) desire to be incor-

porated in the record on appeal.

It Is Further Ordered that the said defendants

(appellees) and each of them be and they hereby

are allowed an enlargement up to and including

the 31st day of July, 1937, within which to serve

and file their statement of additional evidence for

the record on appeal in said cause.

It Is Further Ordered that the defendants (ap-

pellees) and each of them be and they hereby are

allowed an enlargement of time up to and including

the 31st day of July, 1937, within which to lodge

in the office of the clerk of the above-entitled court,

any objections or proposed amendments to the ap-

pellant's statement of evidence.

It Is Further Ordered that the date for hearing

the motion to approve the said statement be ad-

vanced and continued to a date not less than ten

days after the defendants' (appellees') praecipe

and objections and proposed amendments have been

filed with the clerk, to be fixed by the court.

Dated: May 26, 1937.

A. F. ST. SURE
United States District Judge.

[Endorsed] : Filed May 27, 1937. [983]
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[Title of District Court and Cause.]

STIPULATION

It Is Hereby Stipulated and Agreed that any

judge of the above-entitled court or United States

Circuit Court of Appeals for the Ninth Circuit

may sign and enter an order in substantially the

form attached hereto, enlarging and extending the

time for all the defendants (appellees) in the above-

entitled case, to and including the 1st day of Sep-

tember, 1937, within which to serve and file defend-

ants' (appellees') counter-praecipe, indicating the

portions of the record defendants (appellees) desire

to be incorporated in the record on appeal, and also

enlarging the time within which the said defendants

(appellees) may lodge with the clerk, their state-

ment of additional evidence for the record on ap-

})eal in said cause as well as any objections or pro-

posed amendments to the appellant's statement of

evidence and that the date for hearing the motion

to approve the said [984] statement be advanced

and continued to a date not less than ten days after

the defendants' (appellees') counter-praecipe and

objections and proposed amendments have been filed

with the clerk, to be fixed by the court.
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Dated: July 28tli, 1937.

ETHELBERT WARD (RWS)
ROY W. STODDARD

Solicitors for Plaintiff and
Appellant.

GEO. B. THATCHER
WM. WOODBURN
E. F. LUNSFORD, ESQ.,

By MRA
GREEN & LUNSFORD

(MRA)
WM. METSON &
E. F. LUNSFORD

MRA
GEO. L. SANFORD

K
W. M. KEARNEY

Solicitors for Defendants and
Appellees.

[Endorsed] : Filed July 31, 1937. [985]

[Title of District Court and Cause.]

ORDER ENLARGING ^riME TO FILE DE-
FENDANTS' (APPELLEES') PRAECIPE
AND TO FILE OBJECTIONS AND PRO-
POSED AMENDMENTS TO THE PLAIN-
TIFF ^S STATEMENT OF THE EVI-
DENCE, AND CONTINUING THE TIME
FOR HEARING THE MOTION FOR SET-
TLEMENT OF THE STATEMENT.

Upon the 29th day of July, 1937, there came be-

fore the Honorable A. F. St. Sure, the application



Walker River Irr. Dist. et ah 991

of the solicitors for defendants (appellees) in the

above cause for an enlargement of the time within

which to serve and file defendants' (appellees')

coimter-praecipe indicating the portions of the rec-

ord defendants (appellees) desire to be incorporated

in the record on appeal, and also enlarging the

time within which the said defendants (appellees)

may lodge with the clerk, their statement of addi-

tional evidence for the record on appeal in said

case as well as any objections or proposed amend-

ments to the appellant's statement of evidence, and

that the date for hearing the motion to approve the

[986] said statement be advanced and continued to

a date not less than ten days after the defendants'

(appellees') counter-praecipe and objections and

proposed amendments have been filed with the

clerk, to be fixed by the court, and

It appearing that solicitors for the plaintiff have

stipulated that the following order enlarging the

time for the foregoing matters may be entered;

It Is Ordered that the application be granted and

that defendants (appellees) and each of them be and

they hereby are allowed an enlargement of time up

to and including the 1st day of September, 1937,

within which to serve aud file defendants' (appel-

lees') counter-praecipe with the clerk of the above-

entitled court, indicating the portions of the record

defendants (appellees) desire to be incorporated in

the record on appeal.

It Is Further Ordered that the said defendants

(appellees) and each of them be and they hereb,y
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are allowed an enlargement up to and including the

1st day of September, 1937, within which to serve

and file their statement of additional evidence for

the record on appeal in said cause.

It Is Further Ordered that the defendants (ap-

pellees) and each of them be and they hereby are

allowed an enlargement of time up to and includ-

ing the 1st day of September, 1937, within which

to lodge in the office of the clerk of the above-

entitled court, any objections or proposed amend-

ments to the appellant's statement of evidence.

It Is Further Ordered that the date for hearing

the motion to approve the said statement be ad-

vanced and continued to a date not less than ten

days after the defendants' (appellees') praecipe and

objections and proposed amendments have been filed

with the clerk, to be fixed by the court.

Dated: July 29th, 1937.

FRANCIS H. GARRECHT
United States Circuit Judge.

[Endorsed] : Filed July 31, 1937. [987]

[Title of District Court and Cause.]

DEFENDANTS 'AND APPELLEES 'COUNTER-
PRAECIPE FOR TRANSCRIPT OF REC-
ORD ON APPEAL.

To the Clerk of the above-entitled court

:

You are requested to prepare and certify and to

include in the transcript of the record on appeal in
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the above-entitled cause to be filed with the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, pursuant to an appeal allowed therein, the

following, in addition to those covered by appel-

lant's praecipe:

1. Stipulation dated February 1, 1937,

2. Order dated February 3, 1937, enlarging time

for defendants to file additional statement of evi-

dence and objections to plaintiff's statement of evi-

dence
;

3. Stipulation dated March 17, 1937,

4. Order dated March 29, 1937, enlarging time

as in paragraph 2 above

;

5. Stipulation dated May 24, 1937

;

6. Order dated May 29, 1937, enlarging time as

in order referred to in paragraph 2 above; [988]

7. Stipulation dated July 28th, 1937

;

8. Order dated July 29, 1937, enlarging time as

in order referred to in paragraph 2 above

;

9. Printed copy of Decree No. 731 filed as an

exhibit in the case but not marked as an exhibit

niunber (The original of this document should be

included as an exhibit, not susceptible of being

copied into the record)
;

10. Defendants' Objections to the Master's Rec-

ommended Decree and Findings;

11. Blomgren Report in printed form which was

not marked as an exhibit but which was included

in the record for convenience (This document should

be sent up as an original exhibit, not susceptible of

being copied into the record)

;
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12. This coiuiter-praecipe with proof of service.

Dated : August 30, 1937.

W. M. KEARNEY
GEO. L. SANFORD

K
WM. H. METSON

EFL
GREEN & LUNSFORD

K
E. F. LUNSFORD

K
Solicitors for Defendants and

Appellees.

[Endorsed] : Filed Aug. 31, 1937. [989]

[Title of District Court and Cause.]

ORDER RESERVING JURISDICTION INTO
AND THROUGH OCTOBER 1937 TERM

Upon application of solicitors for plaintiff and

good cause appearing therefor

:

It Is Ordered that jurisdiction of the above enti-

tled cause be and the same is hereby reserved and

continued into and through the October 1937 term

of the above entitled court for all purposes con-

nected with said cause.

Dated : This 15th day of September, 1937.

A. F. ST. SURE,
United States District Judge

Presiding.

[Endorsed] : Filed Sept. 17, 1937. [990]
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[Title of District Court and Cause.]

STIPULATION

It Is Stipulated and Agreed that the answers and

counterclaims filed in the above cause by defendants

:

a. Walker River Irrigation District

b. Antelope Valley Land and Cattle Company

and Antelope Valley Mutual Water Company

c. J. I. Wilson, sued as J. Q. Wilson

d. Leland Day, et al.

e. Clark J. Guild, M. R. Penrose, et al.

f. Frank W. Simpson

g. The Pljanouth Land and Stock Company, a

corporation [991]

contain in form and substance the same allegations

as the answers filed herein by the remaining 231

defendants except as to the names of said remain-

ing defendants and the descriptions of their respec-

tive lands and that the printing of the answers of

said remaining defendants in the record on appeal

in the above cause will be an unnecessary duplica-

tion ; and

It Is Further Stipulated and Agreed that the

above entitled court may enter its order that it

shall be unnecessary for the appellant to print as

part of the record on appeal any of the answers

and counterclaims of the defendants excepting those

hereinabove specifically mentioned in this stipula-

tion.
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Dated: This ISth day of December, 1937.

ROY W. STODDARD
Solicitor for Plainti:^.

W. M. KEARNEY
GEO. L. SANFORD

By W. M. R.

THATCHER & WOODBURN
E. F. LUNSFORD &

MYRON R. ADAMS
GREEN & LUNSFORD
W. H. METSON

By E. F. L.

Solicitors for Defendants.

[Endorsed] : Filed Dec. 29, 1937. [992]

[Title of District Court and Cause.]

ORDER ELIMINATING PRINTING CERTAIN
ANSWERS OF DEFENDANTS IN REC-
ORD ON APPEAL.

This cause came on to be further heard upon

proceedings to perfect the record on appeal and to

eliminate the printing of the answers of 231 de-

fendants filed herein and it appearing to the under-

signed District Judge before whom the above enti-

tled cause and the proceedings therein were had

that the solicitors for plaintiff and defendants have

by stipulation filed herein agreed that it is an im-

necessary duplication to print in the record on

appeal the answers filed herein by the defendants
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excepting the answers specifically mentioned in

[993] said stipulation,

Now, Therefore, It Is Ordered that it shall be un--

necessary for the appellant to print as part of the

printed record on appeal any of said answers ex-

cepting the following:

a. Walker River Irrigation District

b. Antelope Valley Land and Cattle Company
and Antelope Valley Mutual Water Company

c. J. I. Wilson, sued as J. Q. Wilson

d. Leland Day, et al.

e. Clark J. Guild, M. R. Penrose, et al.

f. Frank W. Simpson

g. The Plymouth Land and Stock Company, a

corporation.

Dated: This 23rd day of December, 1937.

A. F. ST. SURE
District Judge.

[Endorsed] : Filed Dec. 29, 1937. [994]

[Title of District Court and Cause.]

STIPULATION

It Is Sti])ulated and Agreed for the purpose of

this appeal only and in order to shorten the printed

record on ap})eal, that:

The portion of the proposed findings of fact and

conclusions of law filed by the Special Master on

December 30, 1932, commencing on line 26, page 16

to line 28, page 20, thereof

;
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The i)ortion of the proposed decree filed by said

[995] Special Master on December 30, 1932, com-

mencing on line 1, page 10 to line 14, page 11 and

commencing on line 7, page 13 to line 12, page 68

;

The portion of the Special Master's proposed

findings of fact and conclusions of law filed as of

August 8, 1935 commencing on line 12, page 20 to

line 30, page 24

;

The portion of the Special Master's proposed de-

cree filed as of August 8, 1935 commencing on line

23, page 11 to line 15, page 70;

The portion of said District Judge's findings of

fact and conclusions of law filed on April 15, 1936,

commencing on line 21, page 20 to line 10, page 25

;

The portion of the decree filed by Hon. A. F. St.

Sure as Presiding District Judge and entered in

the above cause on April 15, 1936, commencing on

line 23, page 11 to line 24, page 70

;

Contain the names of approximately 238 defend-

ants with a detailed description of their respective

lands and diversion rights to divert water of the

Walker River stream system for the irrigation of

their respective lands, aggregating total decreed

rights for 110,774 irrigated acres with decreed

water rights aggregating about 1580.75 cubic feet

of water per second, which totals, by years of prior-

ity, are as follows : [996]
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(Note: Top figures in column indicate rights shown in Decree

#731. Bottom figures indicate rights as stipulated May 12-14, 1931

—

Bridgeport and Antelope Valleys)

1860 1861 1862 1863 1864 1865 1866 1867

16.18

24.92

13.49

51.04

55.53

94.48

94.40

26.82

111.88

62.88

46.75

00.00

4.46

.48

7.80

0.00

41.10

1868

64.53

1869

150.01

1870

121.22

1871

174.76

1872

46.75

1873

4.94

1874

7.80

1875

20.22

7.04

10.93

00.00

66.83

7.84

6.06

3.20

26.36

2.56

8.84

7.68

67.84

7.81

58.71

00.00

27.26

1876

10.93

1877

74.67

1878

9.26

1879

28.92

1880

16.52

1881

76.65

1882

58.71

1883

9.75

1.92

29.97

14.86

55.80

.64

18.08

1.60

84.87

6.63

2.08

5.60

28.44

00.00

11.52

00.00

11.67

1884

44.83

1885

56.44

1886

19.68

1887

91.50

1888

7.68

1889

28.44

1890

11.52

1891

3.83

7.04

59.85

1.06

8.12

1.28

5.42

0.00

4.32

0.00

2.44

0.00

72.90

4.04

5.60

1.44

10.87

1892

60.91

1893

9.40

1894

5.42

1895

4.32

1896

2.44

1897

76.94

1898

7.04

1899

6.11

2.24

.82

8.96

6.95

2.56

18.08

.32

3.04

0.00

12.86

2.16

1.74

1.92

3.66

.64

8.35

1900

9.78

1901

9.51

1902

18.40

1903

3.04

1904

15.02

1905

3.66

1906

4.30

1907

27.52

1.60

.58

1.60

7.51

2.88

1.92

0.00

2.19

0.00

29.77

00.00

.96

.00

.32

.00

29.12 2.18 10.39 1.92 2.19 29.71 .96 .32
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1910 1916 1918 1920 1921

00.00 00.00 00.00 00.00 00.00

.80 1.28 7.88 1.28 .64

.80 1.28 7.88 1.28 .64

(Note: Stipulated Morgan, Fallon, Scierine and Riparian Sierra

Pacific Power Company rights total 1295 acres with 20.55 second feet

of water. Nevada State Engineer permit rights total 1891.31 acres with

water to the extent of 18.18 second feet)

[997]

It is further stipulated and agreed that any er-

rors in the foregoing figures shall not be deemed

to in anj^wise affect the correct figures as shown in

said decree.

It is further stipulated and agreed that also in-

cluded within the above mentioned pages of the said

court's findings and decree and the said Special

Master's recommended findings and decree is an

description of storage rights found and decreed

to the defendants, which storage rights include the

decreed right of the Walker River Irrigation Dis-

trict to store fiood waters of the East Walker River

in Bridgeport Reservoir to the amount of 57,000

acre feet and flood waters of the West Walker

River in Topaz Lake Reservoir to the amount of

50,000 acre feet, together Avith such additional

rights as said defendant Walker River Irrigation

District has acquired under permits and applica-

tions for permits for storage of flood waters of the

said streams issued by or filed with the State Water

Commission of the State of California. The stor-

age rights so decreed to said defendant Walker

River Irrigation District are particularly set forth

and described in the findings of fact entered by
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the trial judge on April 15, 1936. which appears in

the printed record on appeal herein.

It is further stipulated and agreed that solicitors

for the parties hereto and the appellate court may
use and refer to the copies of the original proposed

findings of fact, conclusions of law and decrees

filed in the above cause by the said Special Master

and the original findings of fact, conclusions of law

and decree filed in the above cause by the presiding

district judge, as certified by the clerk of the trial

court to the clerk of the appellate court, portions of

which are hereinabove agreed to be omitted from

the printed record on [998] appeal.

It is further stipulated and agreed that the above

entitled court may enter its order that it shall be

unnecessary for the appellant to cause the above

mentioned portions of said court's findings and de-

cree and of said Special Master's proposed find-

ings and recommended decrees to be printed in the

record on appeal.

Dated: This 13th day of December, 1937.

W. M. KEARNEY,
GEO. L. SANFORD,

By W. M. K.

THATCHER & WOODBURN,
E. F. LUNSFORD and

MYRON R. ADAMS,
GREEN & LUNSFORD,
W. H. METSON by E. F. L.,

Solicitors for Defendants.

ROY W. STODDARD,
Solicitor for Plaintiff.

[Endorsed] : Filed Dec. 29, 1937. [999]
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[Title of District Court and Cause.]

ORDER.

This cause came on to be further heard upon pro-

ceedings to perfect the record on appeal and to

eliminate the printing of lengthy descriptions of

the names, land holdings and decreed water rights

of some 238 defendants, which descriptions appear

in the Special Master's recommended findings and

form of decree and in the court's findings and de-

cree; and it appearing to the court and the presid-

ing judge thereof before whom the above entitled

cause and the proceedings therein were had that the

solicitors for plaintiff and defendants have, by

stipulation filed herein, agreed that it is unnecessary

for the purposes of the appeal that the names of

[1000] said 238 individual defendants, together with

the descriptions of their respective irrigated lands

and decreed water rights, be printed in the record

on appeal, and

It further appearing that the solicitors for the

parties in said stipulation agreed that the portions

of said Special Master's findings and decree and

the court's findings and decree set forth a detailed

description of said 238 defendant's irrigated lands

aggregating a total of 110,774 acres, the decreed

rates of flow aggregating 1580.75 cubic feet of water

per second, setting forth the yearly totals of such

flows in said stipulation,

It is ordered, that it shall be unnecessary for the

appellant to print as part of the printed record on

appeal the following;
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The portion of the proposed findings of fact and

conclusions of law filed by the Special Master on

December 30, 1932, commencing on line 26, page 16

to line 28, page 20, thereof;

The portion of the proposed decree filed by said

Special Master on December 30, 1932, commencing

on line 1, page 10 to line 14, page 11 and commencing

on line 7, page 13 to line 12, page 68

;

The portion of the Special Master 's proposed find-

ings of fact and conclusions of law filed as of

August 8, 1935 commencing on line 12, page 20 to

line 30, page 24;

The portion of the Special Master's proposed de-

cree filed as of August 8, 1935 commencing on line

23, page 11 to line 15, page 70

;

The portion of said District Judge's findings of

fact and conclusions of law filed on April 15, 1936,

commencing on line 21, page 20 to line 10, page 25

;

[1001]

The portion of the decree filed by Hon. A. F. St.

Sure as Presiding District Judge and entered in the

above cause on April 15, 1936, commencing on line

23, page 11 to line 24, page 70.

Dated: This 23rd day of December, 1937.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Dec. 29, 1937. [1002]
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[Title of District Court and Cause.]

STIPULATION.

It is stipulated and agreed that the following ex-

hibits on the part of plaintiff, to-wit:

Exhibits 1, 10, 11, 12, 13, 14, 26, 27 and 31
j

and on the part of defendants

:

Exhibits B, C and L,

are either maps, graphs or diagrams or attached to

such exhibits are either maps or graphs which are

impracticable to print in the record on appeal and

\vhich should be available for the inspection of the

appellate court; [1003]

That the following exhibits are cumbersome or

bulky blue prints or typewritten copies of extensive

tables and tabulations of stream flow measurements

and studies or photographic copies of old maps writ-

ten in longhand or written applications for water

permits in qiiestionairre form which on the part of

plaintiff include the following:

Exhibits 2, 3, 4, 5, 6, 7, 8, 9, 15, 16, 17, 18, 19,

20, 21, 22, 23, 24, 25, 28, 29, 30, 32, 33 and 34;

and on the part of defendants

:

Exhibits A, D, E, F, G, H, I, J, K.

That it is either impracticable to print the same

in the record on appeal or that said exhibits cannot

be printed therein without great inconvenience but

should be available for inspection by the appellate

court

;

It is further stipulated and agreed that the above

entitled court may enter its order that the above

mentioned exhibits be certified in the original by the
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<t'lerk of the above entitled court to the clerk of the

Circuit Court of Appeals for the Ninth Circuit and

that it is necessary or proper that said original ex-

hibits should be inspected by said appellate court

and that it shall be unnecessary for appellant to

cause the same to be printed in the record on appeal

excepting such portions of said exhibits as are in-

cluded in the narrative statement of the evidence.

Dated: This 13th day of December, 1937.

ROY W. STODDARD,
Solicitor for Plaintiff. [1004]

W. M. KEARNEY,
GEO. L. SANFORD,

By W. M. K.

THATCHER & WOODBURN,
E. F. LUNSFORD and

MYRON R. ADAMS,
GREEN & LUNSFORD,
W. H. METSON by E. F. L.,

Solicitors for Defendants.

[Endorsed] : Filed Dec. 29, 1937. [1005]

[Title of District Court and Cause.]

ORDER TO TRANSMIT ORIGINAL
EXHIBITS.

It being stipulated by solicitors for plaintiff-ap-

pellant and defendants-appellees, pursuant to rule

14, paragraph 4 of the Circuit Court of Appeals for

the Ninth Circuit, that the following described
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papers and exhibits be certified to the clerk of the

Circuit Court of Appeals for the Ninth Circuit at

San Francisco in the original and it being proper in

the opinion of the presiding judge that the follow-

ing described papers in evidence in the above cause

be inspected by the Circuit Court of Appeals for the

Ninth Circuit upon the appeal thereto in said cause,

[1006]

It is ordered that the original papers and docu-

ments mentioned in said stipulation, to-wit:

a. Plaintiff's exhibits 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,

11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,

24, 25, 26, 27, 28, 29, 30, 31, 32, 33 and 34;

b. Defendants' exhibits A, B, C, D, E, F, G, H,

I, J, K, L;

be safely kept and transmitted by the clerk of this

court to the clerk of the Circuit Court of Appeals

for the Ninth Circuit to be safely kept by said clerk

for the use of said Circuit Court of Appeals in the

consideration of said cause on appeal and there-

after by him to be returned to the clerk of this court

on remand of the cause to this court ; and

It is further ordered that it shall be unneces-

sary to print as part of the printed record on ap-

peal any of the said exhibits excepting the portions

thereof included in the narrative statement of the

evidence.

Dated: This 23rd day of December, 1937.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Dec. 29, 1937. [1007]
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[Title of District Court and Cause.]

PLAINTIFF'S AND DEFENDANTS' AMEND-
ED AND ADDITIONAL PRAECIPE FOR
TRANSCRIPT OF RECORD ON APPEAL.

'To the Clerk of the above entitled court:

You are requested to prepare and certify in ac-

cordance with this amended and supplemental

praecipe, a transcript of record in the above en-

titled cause to be filed in the United States Circuit

Court of Appeals for the Ninth Circuit pursuant to

an appeal allowed therein and include in such tran-

script of record the following, to-wit: [1008]

1. The amended bill of complaint (filed March

19, 1926).

2. Bill of particulars (dated and filed October

19, 1926).

3. Plaintiff's further bill of particulars (filed

February 23, 1927).

4. The answers and counterclaims of defendants

:

a. Walker River Irrigation District

b. Antelope Valley Land and Cattle Com-

pany and Antelope Valley Mutual Water Com-

pany

c. J. I. AVilson, sued as J. Q. Wilson

d. Leland Day, et al.

e. Clark J. Guild, M. R. Penrose, et al.

f . Frank W. Simpson

g. The Plymouth Land and Stock Company,

a corporation.
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5. The order of the court appointing Robert M.

Price as Special Master (entered January 6, 1931

in Journal Book 4, ]). 793).

6. Report of Special Master filed December 30,

1932 and his supplemental report filed August 23,

1933.

7. The findings of fact and conclusions of law

recommended by Special Master Robert M. Price

(filed December 30, 1932).

8. The form of recommended decree filed by

Special Master Robert M. Price on December 30,

1932.

9. Plaintiff's exceptions to the recommended

findings of fact, conclusions of law and form of

decree of Special Master Robert M. Price, said ex-

ceptions being filed on January 18, 1933.

10. The opinion and decision of Judge St. Sure

(dated June 6, 1935, filed June 7, 1935).

11. ''Notice of filing of proposed findings of

fact, conclusions of law and decree with the clerk

of said court" dated August 9, 1935, signed by Rob-

ert M. Price, Special Master (filed August 10, 1935).

12. Recommended findings of fact, conclusions

of law and decree of Special Master Robert M. Price

(filed November 19, 1937 as of August 8, 1935).

[1009]

13. Order of court filed August 15, 1935 extend-

ing time to file objections to recommended findings

of fact, conclusions of law and decree (filed August

10, 1935) to September 20, 1935.

14. Plaintiff's objections and exceptions (filed

September 27, 1935) to Special Master's recom-
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mended findings, Conclusions of Law and Decree

filed August 10, 1935.

15. Court's opinion and decision (dated March

21, 1936, filed March 23, 1936).

16. Order of court (dated April 14, 1936, filed

April 15, 1936) overruling plaintiff's exceptions to

Special Master's recommended findings, conclusions

and decree filed August 10, 1935.

17. Findings of fact and conclusions of law by

the court (dated April 14, 1936, filed April 15, 1936).

18. Final decree by the court (dated April 14,

1936, filed April 15, 1936).

19. Assignment of errors (dated June 20, 1936,

filed June 20, 1936).

20. Petition for appeal (dated June 20, 1936,

filed June 20, 1936).

21. Order allowing appeal with proof and ac-

knowledgment of service thereof (dated June 22,

1936).

22. Original citation on appeal (dated June 22,

1936) with proof of acknowledgment of service

thereof.

23. Order enlarging time within which to file and

serve appellant's praecipe to the clerk for transcript

of record (dated June 22, 1936).

24. Order enlarging time within which to file

appellant's praecipe and lodge statement of evidence

(dated July 13, 1936).

25. Order enlarging time within which to file

appellant's praecipe and lodge statement of evi-

dence (dated September 25, 1936).
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26. Order enlarging time within which to file

appellant's praecipe and lodge statement of evidence

(dated November 24, 1936).

27. Notice of lodgement of statement of evidence

and proof of service thereof. [1010]

28. Narrative statement of evidence with at-

tached stipulation of attorneys appro\dng the same

and attached order and certificate of Judge St. Sure

approving the same and directing its inclusion in

the record on appeal (filed December 29th, 1937).

29. Praecipe for transcript of record on appeal

with proof of service thereof (filed January 28th,

1937).

30. Order reserving jurisdiction through May,

1936 term (filed April 27, 1936).

31. Order reserving jurisdiction through Octo-

ber, 1936 term (filed September 26, 1936).

32. Order reserving jurisdiction through Febru-

ary, 1937 term (filed January 21, 1937).

33. Order reserving jurisdiction through May,

1937 term (filed April 26, 1937).

34. Order reserving jurisdiction through Octo-

ber, 1937 term (filed September 17, 1937).

35. Notice of motion for settlement of statement

of evidence (filed February 1, 1937).

36. Stipulation and order enlarging defendants'

time to file praecipe and objections to plaintiff's

statement of the evidence to March 31, 1937 (filed

February 4, 1937).

37. Stipulation and order enlarging defendants'

time to file praecipe and objections to plaintiff's
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statement of the evidence to May 31, 1937 (filed

March 30, 1937).

38. Stipulation and order enlarging defendants'

time to file praecipe and objections to plaintiff's

statement of the evidence to July 31, 1937 (filed

May 27, 1937).

39. Stipulation and order enlarging defendants'

time to file praecipe and objections to plaintiff's

statement of the evidence to September 1, 1937 (filed

July 31, 1937).

40. All of defendants' objections and exceptions

to the Master's recommended findings and decrees.

41. Defendants' counter-praecipe for transcript

of record on appeal (filed August 31, 1937).

42. Stipulation and order certifying exhibits in

the original to appellate court (dated December

23rd, 1937, filed December 29th, 1937).

43. Stipulation setting forth total number of de-

fendants, the total acreage for which [1011] defend-

ants are decreed irrigation rights and the total de-

creed diversion flow aggregated into yearly totals,

all of which is summarization of the deleted por-

tions of the Special Master's findings and proposed

decree and Judge St. Sure's findings and decree

which are not printed in the record on appeal (dated

December 23rd, 1937, filed December 29th, 1937),

and order entered pursuant thereto.

44. Stipulation providing in substance that the

answers of seven defendants (Walker River Irri-

gation District; Antelope Valley Land and Cattle

Company and Antelope Valley Mutual Water Com-
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pany; J. I. Wilson, sued as J. Q. Wilson; Leland

Day, ot al.; Clark J. Guild, M. R. Penrose, et al.

;

Frank W. Simpson ; The Plymouth Land and Stock

Company, a corporation, contain in form and sub-

stance the same allegations as the answers of the

remaining 231 defendants except as to the names of

the respective defendants and descriptions of their

respective lands ; and order entered pursuant to such

stipulation that the answers of the remaining de-

fendants need not be printed in the record on

appeal.

45. This amended and supplemental praecipe.

It Is Stipulated that the above praecipe may be

filed in the above cause.

Dated: This 29th day of December, 1937.

W. M. KEARNEY
GEO. L. SANFORD
THATCHER & WOODBURN

By W. M. K.

E. F. LUNSFORD &

MYRON R. ADAMS
GREEN & LUNSFORD
W. H. METSON

Solicitors for Defendants.

ROY W. STODDARD
Solicitor for Plaintiff.

[Endorsed] : Filed Dec. 30, 1937. [1012]

i

I

I
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[Title of District Court and Cause.]

ORDER RESERVINa JURISDICTION INTO
AND THROUGH FEBRUARY 1938 TERM
Upon application of solicitors for plaintiff and

good cause appearing therefor:

It Is Ordered that jurisdiction of the above enti-

tled cause be and the same is hereby reserved and

continued into and through the February 1938 term

of the above entitled court for all purposes connected

with said cause.

Dated: This 31st day of January, 1938.

A. F. ST. SURE
United States District Judge

Presiding.

[Endorsed] : Filed Feb. 2, 1938. [1013]

[Title of District Court and Cause.]

CERTIFICATE OF CLERK, U. S. DISTRICT
COURT, TO TRANSCRIPT OF RECORD

United States of America,

District of Nevada—ss.

I, O. E. Benham, Clerk of the District Court of

the United States for the District of Nevada, do

hereby certify that I am custodian of the records,

papers and files of the said United States District

Court for the District of Nevada, including the

records, papers and files in the case of United

States of America, Plaintiff, vs. Walker River
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Irrigation District, a corporation, et al., Defend-

ants, said case being No. C-125 on the equity docket

of said court.

I further certify that the attached transcript,

consisting of 1022 typewritten and printed pages

numbered from 1 to 1022, inchisive, contains a full

true and correct transcript of the proceedings in

said case and of all papers filed therein, together

with the endorsements of filing thereon, as set forth

in Plaintiff's and Defendants' Amended and Addi-

tional Praecipe for Transcript of Record on Appeal

filed in said case and made a part of the transcript

attached hereto, as the same appears from the orig-

inals of record and on file in my office as such Clerk

in Carson City, State and District aforesaid. [1014]

And I further certif}^ that the original citation,

issued in said cause, is hereto attached; and accom-

panying this record, in accordance with ''Order to

Transmit Original Exhibits" filed herein on Decem-

ber 29, 1937, are plaintiff's and defendants' original

exhibits as set forth in said Order, to wit

:

As to Plaintiff:

1. Plaintiff's Exhibit No. 1, being certified copies

of letters, etc.

;

2. Plaintiff's Exhibit No. 2, being certified copies

of letters;

3. Plaintiff's Exhibit No. 3, being certified copies

of letters

;

4. Plaintiff's Exhibit No. 4, being certified copies

of letters;
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5. Plaintiff's Exhibit No. 5, being certified copies

of letters;

6. Plaintiff's Exhibit No. 6, being certified copies

of letters

;

7. Plaintiff's Exhibit No. 7, being certified copies

of letter
;

8. Plaintiff's Exhibit No. 8, being certified copies

of documents;

9. Plaintiff's Exhibit No. 9, being deposition of

Edgar B. Meritt, etc.

;

10. Plaintiff's Exhibit No. 10, being a Blue

Print Map;

11. Plaintiff's Exhibit No. 11, being six Blue

Print Maps;

12. Plaintiff's Exhibit No. 12, being a large map

;

13. Plaintiff's Exhibit No. 13, being a sketch

showing irrigated and irrigable lands ; •

14. Plaintiff's Exhibit No. 14, being a map of

Walker River Basin;

15. Plaintiff's Exhibit No. 15, being certified

copies of letters;

16. Plaintiff's Exhibit No. 16, being a certified

copy of Final Decree, in case of Pacific Livestock

Co. vs. Thomas B. Eickey, et al., No. 731

;

17. Plaintiff's Exhibit No. 17, being several blue

print tabulations;

18. Plaintiff's Exhibit No. 18, being blue print

of "Walker River System Adjudicated Rights" un-

der Decree No. 731;
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19. Plaintiff's Exhibit No. 19, being a one sheet

tabulation

;

20. Plaintiff* 's Exhibit No. 20, being a blue print

tabulation

;

21. Plaintiff's Exhibit No. 21, being a tabulation

of Water Records; [1015]

22. Plaintiff's Exhibit No. 22, being a typewrit-

ten tabulation of Bridgeport Valley Water Supply

Studies

;

23. Plaintiff's Exliibit No. 23, being a typewrit-

ten tabulation of Water Supply Studies

;

24. Plaintiff's Exhibit No. 24, being a typewrit-

ten tabulation of Water Supply Studies

;

25. Plaintiff's Exhibit No. 25, being a typewrit-

ten tabulation of Water Supply Studies

;

26. Plaintiff's Exhibit No. 26, being a Sketch

showing ?i part of Main Walker River;

27. Plaintiff's Exhibit No. 27, being a small map
of A¥alker River Basin

;

28. Plaintiff's Exhibit No. 28, being 4 sheets of

tabulations (typewritten) of Water Supply Studies;

29. Plaintiff's Exhibit No. 29, being 2 typewrit-

ten sheets of tabulations of Water Supply Studies;

30. Plaintiff's Exhibit No. 30, being a 1 sheet

typewritten tabulation of Water Supply Records;

31. Plaintiff's Exhibit No. 31, being a small blue

print "Cj^clic Variation in Stream Flow and Pre-

cipitation Walker River";

32. Plaintiff's Exhibit No. 32, being a 1 sheet

typewritten tabulation of Water Consumption in

Walker River Valleys;

1
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33. Plaintiff's Exhibit No. 33, being a 1 sheet

tabulation of Water Required to be released at

head waters, etc.

;

34. Plaintiff's Exhibit No. 34, being five small

blue prints.

As to Defendant

:

1. Defendant's Exhibit No. A, being 3 sheets of

blue print tabulations

;

2. Defendant's Exhibit No. B, being a small blue

print

;

3. Defendant's Exhibit No. C, being a map of

Walker River Irrigation District;

4. Defendants ' Exhibit No. D, being a small blue

print and two typewritten letters;

5. Defendants' Exhibit No. E, being Application

for Permit to Appropriate Water

;

6. Defendants' Exhibit No. F, being Application

for Permit to Appropriate Water and Certificate

of Appropriation
;
[1016]

7. Defendants' Exhibit No. G, being Applica-

tion for a Permit to appropriate water

;

8. Defendants ' Exhibit No. H, being Application

for a Permit to Appropriate Water

;

9. Defendants' Exhibit No. I, being Application

for a Permit to Appropriate Water

;

10. Defendants' Exhibit No. J, being Applica-

tion for a Permit to Appropriate Water

;

11. Defendants' Exhibit No. K, being Applica-

tion for a Permit to Appropriate Water

;
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12. Defendants' Exhibit No. L, being a large red

leather bound volume of a tabulation and plats.

Witness my hand and the seal of said United

States District Court this 23d day of February,

A. D. 1938.

[Seal] O. E. BENHAM
Clerk, U. S. District Court,

District of Nevada. [1017]

[Title of District Court and Cause.]

CITATION ON APPEAL.

United States of America—ss:

The President of the United States of America to

Walker River Irrigation District, a corporation,

Ernest Aeschlimann; Emillio Aiazzi; J. Arouze;

Mrs. C. Baker, successor to Henry Baker; Carlo

Barbagelata; W. L. Blackwell; Dora Williams

Borge ; August Bunkowski, successor to F. W. Simp-

son; Cecil Burkham, and Peter Savini, co-partners

doing business under the firm name and style of

Burkham & Savin, V. S. Connell; Mrs. M. E. Con-

way and Mrs. A. G. Sturgeon, Executrices of the

Estate of Patrick J. Conway, Deceased; Frank

Cordrey ; Battista Cremetti ; F. Dill, C. Metzger and

B. F. Edwards doing business as Dill, Metzger &
Edwards; Fred Dunn; Frank W. Estes, successor

to Harriet Estes; Bertha M. Evans (sued as Bertha

Simpson), successor to Frank Simpson; Joe Faber;
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Ira Fallon; Mrs. J. C. Farral; Mrs. Erniiia Fran-

cisconi, successor to Amanda Fenili; J. F. Fred-

ericks; Geo. W. Friedhoff, sued as George Freid-

hoff ; Fred Fulston; G. H. Fulstone, [1018] sued as

George H. Fulstone; Mr. and Mrs. Wm. Gardiner;

Mrs. Kate Gibbons, sued as J. G. Gibbons; Ugo
Giorgi and Guilio Giorgi, co-partners doing business

under the firm name of Giorgi Brothers, successors

to D. J. Butler; A. Glock, successor to Mrs. Mary E.

Young; M. J. Green, Greenwood Ditch Company, a

corporation; A. Grulli, Menina Grulli and Manuel

Grulli (sued as A. Grulli) ; Thomas Hay Peter Hen-

richs; Mrs. Adeline Hilbun; James Hilbmi; Chas.

Hinds, Joe Jaunsaras, John Juansaras and Joe

Azcarraga (successors to F. W. Simpson) ; Joseph

Jeppesen, successor to J. P. Perazzo; Hans C. Jes-

son, successor to Frank W. Simpson ; Andrew John-

ston; Bertha Johnston; Hattie F. Kremmel;

Anetta D. Lewis; C. B. Logan; Fred Lomori; sued

as Fred Lammon, Antone Manha; Alice Martin;

Clara Masterson; Guilio Menesini and Earnesto

Tognetti, doing business under the firm name of

Menesini & Tognetti (a partnership, sued as Mine-

sini & Tonitti) ; Mickey Ditch Company, a corpora-

tion; Mrs. Laura Dickinson Miller, a successor to

Plymouth Company; J. G. McGowan; Louise Mc-

Gowan, (Mrs. T. M.) ; W. R. McGowan; John

Nagel, successor to Bertha Ann Johnston; Ester

S. W. Neilson; Mrs. N. P. Neilson; A. M. Nesmith

and Jennie Nesmith, his wife, successors to Ply-

mouth Company; R. H. Okey; Geo. Parker; Mrs.

Mary J. Parker, successor to J. C. Parker; Herbert
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Penrose, successor to Wm. Penrose; Reynold Pen-

lose; Wm. M. Penrose; C. C. Perry; Mrs. Anna B.

Philatro ; George Phimnier, Jr. ; F. Poll, successor to

Mrs. Lizzie Hironymous; Arthur Pursel, (successor

to Morris Pursel) ; H. M. Pursel ; Wilton Pursel,

successor to Morris Pursel; Mrs. Sarah Jane Ral-

lens; W, H. Roach; Ambro Rosaschi; Amos San-

tina, successor to L. D. Santina ; Carlo Scatena ; Joe

Sceirine; H. W. Schacht; A. B. Silva, sued as A. B.

Silia; Frank W. Simpson; Spragg & Woodstock

Ditch Company, a corporation; F. O. Stickney; I.

A. Strosnider; I. A. and [1019] Fred Strosnider; A.

D. Sturgeon and Maude Sturgeon, successors to P.

J. Conway and H. F. Swasey and S. W. Gregory;

A. Tomagni, sued as Antone Gamagni; Mrs. Lydia

T'rankle ; A. J. Van Fleet, successor to A. H. Barlow

and Wm. Penrose Estate: Fred Wade, sued as

Edward Frederick Wade; Florence Williams

Walmsley, sued as Florence Williams ; Mamie Wil-

liams Walmsley; L. L. Wedertz; Henry Williams;

George F. Willis, administrator of the Estate of

Hester Wise, deceased; George W. Wilson; J. I.

Wilson, sued as J. Q. Wilson ; William G. Wise, suc-

cessor to H. W. (Wm.) Schacht; J. D. Yeager, and

J. W. Wilson, defendants, and William M. Kearney

their solicitor;

Leon Auchoberry (successor to H. F. Powell)

;

Fred J. Brooks; L. R. Bassman; Elizabeth Chi-

chester; Bruce Chichester; A. and F. Charlebois;

Roy G. Chichester; Frank Compston; James and

Hachquet Compston; Douglas County Fanners

Bank, a corporation; Estate of John B. Gallagher,
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deceased, C. W. Gallagher, Elizabeth Gallagher

DeSousa, et al. ; Fox Ditch Company, a corporation;

Penrose and Wast Guild ; Charles Groso ; Kate

Smith Gage; Fred A. Hall; S. H. Hunnewill and

Millie Morris ; A. Jensen, Jr. ; Hans; Krauspe ; J. S.

Mann; Mono Land & Livestock Company, a cor-

poration; H. S. Morgan; W. H. Morgan; Arthur

and Melio Maionchi; F. B. Mann; John Manza;

Eliza McKay; Geo. C. McVicar ; Jas. T. and Alta M.

McKay ; Neil McVicar ; Mrs. C. A. McVicar ; James

McAllister; A. A. Pitts; Minnie M. Powell; Edmond
Powell; F. W. Settelmeyer; Schacht, Settelmeyer

and Settelmeyer; Nellie Sunstedt; J. C. Snyder;

Louis Saroni; Schreck Bros.; Bertrand Sallesi; The

Pl3Tnouth Land and Stock Company, a corporation

;

G. M. Terry; P. C. Terry; Thomas Williams; Lee

Wilkerson; James H. and John Wichman, defend-

ants, and George L. Sanford their solicitor;

Antelope Valley Mutual Water Company, a Cali-

fornia corporation; Mary E. Conway; Richard P.

Conway; Charles E. [1020] Day; James H. Day;

Leland S. Day; Charles M. Kirkwood; Idelle Balzar,

Pearl Kirkwood, Lotta Twelves; Mrs. A. B. Phila-

tro; and David S. Jones, defendants, and Green &
Lunsford their solicitors;

Adel Balzar, Mary A. Conway; Richard P. Con-

way; Leland Day; C. E. Day; C. M. Kirkwood;

Mrs. C. M. Kirkwood; and Lotta Twelves, defend-

ants, and W. H. Metson and Green & Lunsford,

their solicitors; and

Sierra Pacific Power Company (successor to

Truckee River General Electric Company), Bank of
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Nevada Savings and Trust Company and Antelope

Valle}^ Land and Cattle Company, defendants, and

Thatcher & Woodburn, their solicitors, Greeting:

You and each of you are hereby notified that, in

the above mentioned cause in Equity in the United

States District Court for the District of Nevada

wherein the United States of America is plaintiff

and Walker River Irrigation District, a corpora-

tion, and the other hereinabove named persons are

defendants, an appeal has been allowed the plain-

tiff herein to the United States Circuit Court of

Appeals for the Ninth Circuit; and

You and each of you are hereby cited and ad-

monished to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit at

San Francisco, California, within thirty (30i) days

from the date of this' citation, to show cause, if any

there be, wh)" the final decree and judgment made

and entered in said cause, dated April 14, 1936 and

filed April 15, 1936, appealed from as aforesaid,

should not be corrected and speedy justice done the

United States of America in that behalf.

AYitness, the Honorable Francis A. Garrecht,

Judge [1021] of the United States Circuit Court of

Appeals for the Ninth Circuit; dated this 22nd day

of June, 1936.

FRANCIS A. GARRECHT,
U. S. Circuit Judge.

Service of the above and foregoing Citation is

hereby acknowledged, by copy, this 24th day of

June, 1936.

GEO. L. SANFORD,
Solicitor for certain above named defendants.



Walker River Irr. Dist. et ah 1023

Service of the above and foregoing Citation is

hereby acknowledged, by copy, this 25th day of

June, 1936.

GREEN & LUNSFORD &
WM. H. METSON,
WM. M. KEARNEY,
GEO. B. THATCHER &
WM. WOODBURN,

Solicitors for certain above named defendants.

[Endorsed]: Filed June 26, 3936. [1022]

[Endorsed]: No. 8779. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America, Appellant, vs. Walker River Ir-

rigation District, a Corporation, et al., Appellees.

Transcript of Record. In 2 Volumes. Upon Appeal

from the District Court of the United States for

the District of Nevada.

Filed February 24, 1938.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.












